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3d — ^Northampton  County. 

Henrt  W.  Scott,  P.  J. ;  Russell  C.  Stewart,  J. 

4th— Tioga  County. 

David  Cambron,  P.  J. 
5th — ^Allegheny  County. 

Courts  of  Common  Pleas. 
No.  1:  Marshall  Brown,  P.  J.;  Jambs  R.  Macfarlanb  and 

Thomas  J.  Ford,  JJ. 
No.  2:  Robert  S.  Frazbr,  P.  J.;  John  D.  Shafer  and  John  C. 

Hatmaker,  JJ. 
No.  3:  John  M.  Kennedy,  P.  J.;  LrviNOSTON  L.  Davis  and  John 

A.  Evans,  JJ. 
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William  E.  Rice,  P.  J. 
38th— Montgomery  County. 
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"  348  Commonwealth  V.  Schmunk.   2071^644 

23  Pa    "  73  Moore  v.  Moore  (non  pros.). 

"  261  Gordon  v.  (Sordon.    208  Pa.  186. 

"  535  Rzzi  V.  NardeUo.    209  Pa.  1. 

"        "  587  Lea  V.Jones.   209  Pa.  22. 

''       "  591  niiladelphta V.Johnson.   208 Pa. 645. 


Digitized  by 


Google 


xxxvi    JUDGMENTS  SUPERIOR  COURT  AFFIRMED. 

23  Pa.  6.  C.  600  Font's  License.  208  Pa.  578. 

24  Pa.    ''  96  Telephone  Co.  v.  Hoover.    209  P^  555. 
"       "  105  PfoutB  V.  Telephone  Co.  (non  pros.). 

"  154  Seibel  V.  Insurance  Co.    212  Pa.  604. 

"  347Kraemerv.Voneida.   213  Pa.  74. 

''        ''  571  Commonwealth  v.  Andrews.   211  Pa.  llOl 

25  Pa.    "  14  Hads  V.  Tieman.   213  Pa.  44. 

"  145  Cowlesv.  Bonding  Co.   212  Pa.  365. 

"       '*  269  Com.  ex  pel.  Miller  V.Brown.  210  Pa.  29. 

"  386  Rums^  V.  Shaw.   212  Pa,  576. 

"        "  507  De  Haven's  Estate.   215  Pa,  549, 

26  Pa.    "  66  Belt*  V.  City  of  Pittsburg.   211  Pa.  561. 

''  99  Normal  School  Land.    213  Pa,  244. 

"        "  149  Commonwealth  V.  Trust  Co.   211  Pa.  51. 

27  Pa,    "  175  Commonwealth  V.  FishOT.   213  Pa.  48. 

"  279  Commonwealth  V.  Caulfield.   211  Pa.  644. 

"        "  405  Nissley  V.  County.   215  Pa.  562. 

'*        "  481  Robinson  v.  Borough.   215  Pa.  375. 

"        "  485  Allentown  V.  Wagner.   214  Pa.  210. 

28  Pa.    "  177  Schofield  V.  Turner.   213  Pa.  548. 

"  384  Matthew's  License.    213  Pa.  269. 

"        "  421  City  V.  Institute  for  Blind.   214  Pa.  138. 

29  Pa.    "  60  Lehman  V.  Lehman.   215  Pa.  344. 
"        "  69  Bank  V.  Fuel  Co.   215  Pa.  115. 

"        "  294  Commonwealth  V.  Vetteilein.   214  P^  21. 

*'       "  350  Lenhartv.  County.  216  Pa.  25. 

"       "  387  Beemanv.  Shield.  215  Pa.  627. 

"        "  409  Commonwealth  v.  Cover.    215  Pa.  556. 

30  Pa.  "  1  Commonwealth  v.  Shaleen.  215  Pa.  595. 
"  "  61  Commonwealth  v.  Clymw.  217  Pa.  302. 
''       "  321  Conunonwealth  v.  Shoener.   216  Pa.  71. 

''        "  631  Commonwealth  v.  Densten.    217  Pa.  423. 

31  Pa.    "  286  Walts  V.  Railroad  Co.   216  Pa.  165. 

"  516  Kurt*  V.  CampbeU.   218  Pa.  524. 

"       "  530Harrisburgv.Ga8Co.  219  Pa.  76. 

"  571  FoUett  V.  BuUer  County.    219  Pa.  509 

"       "  620  Rogers's  Estate.    218  Pa.  43L 

"        "  638  0raffiusRun.  218  Pa.  632. 

32  Pa.   "  210  Pittsburg's  Petition.  217  Pa.  227. 

"  241  Conmionwealth  V.  Valverdi.  218  Pa.  7. 

''  538  Laukhuff's  Estate.    218  Pa,  585. 

33  Pa.   "  1  Moss  V.  Street  Ry.  Co.  218  Pa.  601. 
"       "  151  Com.  V.  Emmer.    221  Pa.  298. 

"        "  594  Com.  V.  Flower.  220Pa.40L 

84  P^   "  431  Com.  V.  Black.  223  Pa.  74. 

'*       ''  438  Davis  V.  Pipe  Lines.  223Pa.56. 
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34  Pa.  S.  C.  436  Maisoh  V.  The  Oider«   223  Pa.  199. 

35  Pa.   "  602  Overseers  V.  The  County.   222  Pa.  358. 
"       "  410  Com.  ex  rel.  v.  Bowman. 

"  586Dayv.P.R.R.Co.   224Pa.l93. 

36  Pa.    "  266  Gingrich's  Estate.    226  Pa.  9. 

"        "  302  Coimty  V.  Township.    222  Pk.  350. 

37  Pa.    "       19  Com^  V.  McDermott.   224  Pa.  362. 

"       70  Gibson  v.  Railroad. 

"  151  Borou^crf Sharon HiU Taxes.   224Pa.55. 

"  190  City  V.  Ritchie.    225  Pk.  511. 

"  625  likins's  Appeal   223  Pa.  456. 

"  636Likin8'8Ai^)eal.  223  Pa.  468. 
38Pa.    "      69  Greismer  T.  HilL    225  Pk.  545. 

"  201  Com.  V.  Burford.  225  Pa.  93. 

''  483  School  Dist.  ▼.  Hontecnnery. 

''        ''  603  Borough  v.  Telegraph  Co. 

39  Pa.    "  411  Commimwealth  v.  MoComb. 

"  488  PoweU  v.  Scranton. 

40  Pa.    ''  485  Conmionwealth  v.  Snyder. 

"       "  547  Commonwealth  v.  Shumaker. 

ALLOCATURS   AIJ.OWED  AND  JUDGMENTS  SUPE- 
RIOR  COURT  REVERSED. 

lPa.S.C.   63  In  re  Melon  Street.   182  P^  397. 

"  409  Traction  Co.  y.  Canal  Co.   180Pa.686. 

"  587  Ferry  Co.  V.  Bridge  Co.    179  Pa.  466. 

2  Pa.    "  265  You^o^eny  River  Bridge.   182  Pa.  618. 

3  Pa.    "       14aement8V.Philadeli^iiaCo.   184  Pa.  28. 
"        ''  335  Allam  V.  Ptona.  R.  R.  Co.    183  Pa.  174. 

4  Pa.    *'  301  Commonwealth  V.  Hufnal.    185  P^  376. 

5  Pa.    "      46  Steere  V.  Oakley.    186  P^  582. 
6Pa.    "  521  Smucker  V.  P.  R.  R  Co.    188  Pa.  40. 

7  Pa.    "        4  Division  of  Si^ar  Notch  Borou^   192  Pa.  349. 

"      86Wheelandv.Atwood.   192  Pa.  237. 

"       "  599  Piatt-Barber  Co.  V.  Groves.    193  Pa.  475. 

8P^    "  205 White V. Smith.   189Pa.222. 

9  Pa.   ''  450  UmholtB^  License.    191  Pa.  177. 

10  Pa.    "  194  Uhler  V.  Moses.   200  Pa.  498. 

"       "  2O4Duttonv.Iian0downeBoro.  198  Pa.  563. 

"        "  232Corryv.RaihroadCo.    194  Pa.  516. 

"  423  Clark's  Estate.    (McAuliffe's  Appeal)    195  Pa.  520. 

11  Pa.   "  303  Walter's  Estate.   197  Pa.  556. 

"       "  323  Commonwealth  V.  Yost.   197  P^  171. 

"       ''  506  Dalley's  Estate.  200  Pa.  140. 

''       ''  569  Board  of  Charities  v.Lockard.    198  Pa.  572. 
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14  Pa.  S.  C.     1  City  of  Soranton  v.  Koehler.   200  Pa.  126. 

"  155  Kaiser's  Estate.   199  Pa.  260. 

"  528  Bemisv.  Mutual  Fire  Ids.  Co.  200  Pk.  840. 

15  Pa.   "  393  Building  Assn.  V.  Berlin.   201  Pa.  1. 

"  442Yerkesv.Yerkes.   200  Pa.  419. 

"  643  Harris  V.  Sharpleas.   202  Pa.  243. 

17  Pa.    "  12  Mellick  V.  Railroad  Co.   203  Pa.  457. 

"  25  Lewis  V.  County.    200  Pa.  590. 

''       "  180  Entwistle  v.  Insurance  Co.   202  Pa.  141. 

18  Pa.    "  541  Covert  V.  Railroad  Co.   204  Pa.  341. 

"  644Mar8haUy.PUots'As8n.   206  P^  182. 

20  Pa.    "  238  Baldwin  V.  Ins.  Co.   206  Pa.  248. 

"        "  487  Commonwealth  V.  Hasen.   207  Pa.  52. 

21  Pa.    "  340  Cunnius  V.  School  District.   206  Pa.  469. 

22  Pa.    "  1  Leit«  v.  Hohman.   207  Pa.  289. 

"  307Hawnv.Stoler.   208  Pa.  610. 

23  Pa.    "  442  Donithen  v.  Foresters.    209  Pa.  170. 

24  Pa.    "  87  Walsh's  License.    208  Pa.  582. 

"  642  McGonneU's  License.    209  Pa.  327. 

25  Pa.    "  239  Commonwealth  V.  Evans.    212  Pa.  369. 

''  325  Louchheim  V.  B.  A  L.  Assn.   211  Pa.  499. 

'f       "  526  Commonwealth  V.  Schooner.   212  Pa.  527. 

26  Pa.   "  72  Pattison  V.  Cobb.   212  Pa.  572. 

"  575  Lumber  Co.  V.Coal  Co.   213  Pa.  379. 

"  584  Commonwealth  V.  Kebort.   212  Pa.  289. 

27  Pa.    "  113  Penna.R.R.Co.'s  Case.   213  Ri.  373. 

"  552  Paving  Co.  V.  Cooper.    212  Pa.  306. 

28  Pa.   "  128  McDonald  v.  Shroeder.    214  Pa.  41 L 
"        "  269  Fulton  V.  WalteiB.   216Ri.56. 

"  396Heiligv.Heilig,   215  Pa.  256. 

29  Pa.  "  336  Augustine  V.  Wolf .  215  Pk.  558. 
"  "  341  Cubbage  V.Coal  Co.  216  P^  411. 
"        "  535  TaUey  V.  TaUey.    215  Pa.  281. 

"       "  544Hom&Br6nnanCo.v.Steehnan.   215  Pa.  187. 

32  Pa.   "  147  Freeh  vv  Lewis.   218Pa.l4L 

"        "  279  Ha^  V.  O'Brien.   218  Pa.  146. 

33  Pa.   "  113  AUen  V.  Hirtinger.    219  Pb.  56. 

34  Pa.   "  72  Smith  V.  Ins.  Co.    222  Pa.  226. 

"  79  Gandy  V.  Weckerly.  220  Pa.  285. 

35  Pa.    "  474C6m.v,B.&O.R.R.   223  Pa.  23. 

36  Pa.    ''  363  Com.  V.  House.   223  Pa.  487. 

"  527  Rrouty  V.  MarshaU.    225  Pa.  570. 

37  Pa.    ''  1  Com.  V.  MoDermott.  224  Pa.  363. 
40  Pa.   '^  72  Brewing  Co.'s  License,  226  Pa.  56. 
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Savings  Depodt  Bank  v.  Reynier,  Appellant. 

Carriers — BiU  of  lading-— -Negotiable  hiU — Evidence — Paper-books, 
On  an  appeal  where  the  issue  in  the  court  below  was  as  to  the  negoti- 
ability of  a  bin  of  lading,  the  appellate  court  will  assume  that  it  was 
negotiable,  where  the  appellant  fails  to  print  the  bill  in  the  paper-book, 
and  one  of  the  witnesses  testifies  that  the  consignment  was  to  the  con- 
signor's own  name,  ''notify''  another,  and  that  the  person  to  be  notified 
could  not  obtain  title  to  the  consignment  until  he  lifted  the  draft  accom- 
panying the  bill  of  lading. 

Conspiracy— Joint  wrong— Partiee — Pleading — Evidence— JudgmenL 

Where  a  plaintiff  declares  against  two  or  more  persons  averring  a  joint 
tort,  he  must  prove  a  joint  tort,  and  cannot  recover  upon  evidence 
showing  a  tort  by  a  single  person,  or  several  distinct  torts  by  as  many 
distmct  persons. 

Where  a  joint  tort  is  charged  against  several  persons  there  cannot  be  a 
verdict  against  a  sin^  person. 

When  three  or  more  persons  are  charged  as  joint  tort  feasors,  the  plain- 
tiff must  prove  a  joint  tort,  that  is,  that  two  or  more  of  the  defendants 
have  been  guilty  of  the  imlawful  act  charged,  but  his  right  to  recover  is 
not  dependent  upon  his  proving  that  all  of  the  defendants  are  guilty;  he 
may  recover,  if  tiie  evidence  warrants  it,  against  any  two  or  more  of  the 
defendants,  even  although  his  proofs  fail  as  to  the  others  and  the  verdict 
is  in  favor  of  the  latter. 

Argued  April  16,  1909.   Appeal,  No.  125,  April  T.,  1909,  by 
defendants,  from  judgment  of  C.  P.  No.  4,  All^heny  Co., 
Vol.  xu— 1  (1) 
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2    SAVINGS  DEPOSIT  BANK  v.  REYNIER,  Appellant. 

Statement  of  Facts— Charge  of  Court.  [41  Pa.  Superior  Ct. 
No.  420,  Fourth  Term,  1907,  on  verdict  for  defendants  in  case 
of  Savings  Deposit  Bank  Company  v.  J.  H.  Reynier,  Carl  W. 
Wiley,  J.  J.  Sweeney,  J.  J.  Boyce  and  H.  W.  Joynes.  Before 
Rice,  P.  J.,  Porter,  Henderson,  Morrison,  Orlady  and 
Head,  JJ.    AflBnned. 

Trespass  to  recover  the  value  of  a  carload  of  potatoes  and 
hay. 

Cohen,  J.,  charged  as  follows: 

As  you  have  heard,  this  is  a  suit  brought  by  the  Savings 
Deposit  Bank  Company  against  Reynier  and  others  to  re- 
cover the  value  of  certain  potatoes  and  hay  shipped  by  a 
man  named  0.  J.  Kean  to  Mr.  Jojmes,  for  which  Kean  re- 
ceived a  bill  of  lading,  which,  you  are  advised  by  the  testi- 
mony, he  transferred  to  the  plaintiff  bank. 

Reynier  and  Wiley  brought  this  attachment,  and  if  you  can 
find  from  the  evidence  that  they  knew  or  should  have  known, 
from  circumstances  in  their  possession,  that  the  title  to  this 
property  was  not  to  have  passed  until  the  amount  of  the 
purchase  money  was  paid,  then  the  defendants  are  liable  to 
the  plaintiffs  for  the  amoimt  of  $191.79. 

I  say  to  you  as  a  matter  of  law,  that  the  constable  had  no 
power  and  no  authority,  after  he  had  attached  these  goods, 
to  sell  them,  for  the  very  act  of  assembly  imder  which  these 
proceedings  were  had  before  the  alderman,  says  that  the  non- 
resident whose  goods  are  attached  here  shall  have  thirty  days 
within  which  to  defend  the  judgment  that  has  been  rendered 
against  him,  and  that  a  scire  facias  (that  is,  a  new  proceed- 
ing after  the  original  proceeding)  shall  be  issued  and  that  the 
defendant,  besides  this  remedy,  may  take  an  appeal  to  the 
court  of  common  pleas.  And  there  was  an  appeal  taken  in 
this  case.  So  that,  if  the  goods  were  sold  in  manner  and  form 
as  indicated  by  the  evidence  I  say  to  you  they  were  sold  with- 
out legal  authority;  that  the  requirements  of  the  act  of  assem« 
bly  had  not  yet  been  sufficiently  complied  with  to  justify  such 
a  sale  and  that  if  Mr.  Jojmes,  who  took  possession  of  these 
goods  and  sold  them,  knew  that  Reynier  and  Wiley  had  issued 
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SAVINGS  DEPOSIT  BANK  v.  REYNIER,  AppeUant.  3 
1,  (1909).]  Oiarge  of  Court. 

this  attachment — if  he  knew,  and  it  is  for  you  from  all  the 
evidence  to  say  whether  he  did — ^if  he  knew  that  before  posses- 
sion passed  that  the  goods  had  to  be  paid  for;  if  he  had  re- 
ceived that  notice,  he  had  no  legal  right  to  sell  those  goods. 

As  to  Alderman  Sweeney  in  this  case.  The  moment  the 
goods  had  been  attached  under  and  by  virtue  of  his  writ  of 
attachment  issued,  he  should  have  taken  no  further  proceed- 
ings except  by  the  issuing  of  a  scire  facias,  as  required  by  the 
act  of  assembly.  Nevertheless,  I  am  of  opinion  that  what 
the  alderman  did  he  did  within  his  jurisdiction  as  an  alder- 
man, he  did  within  the  line  of  his  duties  confided  to  him  by 
the  plaintiffs  in  that  suit,  and  that,  therefore,  having  received 
no  notice  such  as  was  required  by  the  act  of  assembly  of  1772 
which  has  been  cited  to  you,  that  therefore  this  action  cannot 
be  maintained  as  against  Alderman  Sweeney,  but  that  you 
will  consider  the  case  as  against  all  the  other  defendants  and 
return  a  verdict,  if  you  find  that  there  was  an  illegal  combina- 
tion; that  each  one  had  done  an  ill^al  act  and  that  they  had 
done  it  conjointly  for  the  purpose  of  committing  a  fraud  against 
this  bank, — ^if  you  find  such  to  be  the  case,  gentlemen,  you 
may  find  a  verdict  as  a  matter  of  law  against  all  the  other 
defendants,  naming  them,  except  Alderman  Sweeney. 

The  constable  had  no  right  to  sell  these  goods  whatsoever 
in  the  way  in  which  he  sold  them.  If  the  goods  were  perish- 
able— ^which  fact  is  for  you  to  determine  from  all  the  evi- 
dence— even  though  they  were,  he  should  have  gone  into  the 
court  of  conmion  pleas  with  a  petition  stating  the  case  and 
asking  permission  to  sell  the  goods.  It  was  his  duty  to  hold 
these  goods  for  the  period  of  time  designated  by  the  act  of 
assembly.  He  did  not  do  it.  Therefore,  gentlemen,  if  you 
find  the  facts  to  be  as  indicated  by  me  against  the  other  de- 
fendants you  will  render  a  verdict  against  them  for  the  total 
proceeds  of  the  sale  of  the  potatoes  and  hay,  less  the  charges, 
to  wit,  $191. 

If  you  render  a  judgment  against  the  defendants  you  must 
designate  them.  If  you  find  in  favor  of  the  defendants  you 
simply  say  you  find  in  favor  of  the  defendants. 

The  case  is  with  you. 
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4    SAVINGS  DEPOSIT  BANK  v.  REYNIER,  Appellant. 

Charge  of  Court  [41  Pa.  SupericMr  Ct. 

Upon  request  of  counsel  for  defendants  an  exception  was 
noted  and  bill  sealed. 

The  jury  having  asked  for  further  instructions,  the  court 
delivered  the  following  additional  charge: 

Gentlemen  of  the  jury:  One  of  the  defendants,  being  the 
alderman,  Sweeney,  is  not  liable  in  this  case  because,  although 
he  did  not  follow  the  legal  requirements,  nevertheless  he  can- 
not be  held  liable  unless  he  received  a  notice  before  suit  was 
brought  against  him  under  the  act  of  assembly  in  1772,  there- 
fore that  defendant  is  out  of  the  question. 

The  other  two  defendants,  who  are  the  plaintiffs  in  the 
attachment  proceedings  before  the  alderman,  Reynier  and 
Wiley,  are  liable  individually,  because  it  appears  from  the 
evidence  in  this  case  that  there  is  nothing  recorded,  as  the 
law  requires,  showing  that  they  are  a  corporation.  There- 
fore, they  are  liable  individually,  these  two  men,  if  they  had 
knowledge  that  0.  J.  Kean  had  no  title,  and  if  they  had  no 
such  knowledge  they  are  liable,  inasmuch  as  the  goods  at* 
tached  and  sold,  for  which  they  received  the  proceeds,  were 
not  legally  sold  because  no  scire  facias  was  issued  and  no 
time  was  given  to  the  defendants  in  the  writ  to  appear  before 
the  alderman  and  offer  his  defense.  Therefore  Reynier  and 
Wiley  are  liable  individually  because  they  are  not  incorporated 
so  far  as  we  are  concerned,  if  they  had  knowledge  that  this 
man  in  Ohio  had  no  title,  that  he  had  already  passed  his  title 
to  the  bank.  And  further,  if  they  had  no  such  knowledge,  I 
say  to  you,  they  are  liable  inasmuch  as  the  goods  attached 
and  sold  and  for  which  they  received  the  proceeds  were  not 
legally  sold  because  no  scire  facias  was  issued.  I  will  repeat 
this  so  you  will  understand  it. 

The  constable,  Boyce,  is  liable.  He  had  no  right  to  sell 
these  goods,  under  the  provisions  of  the  act  of  assembly  on 
which  this  attachment  is  grounded.  He  had  a  right  to  keep 
them  until  the  defendant  had  failed  either  to  take  an  appeal 
or  to  enjoy  the  benefits  given  to  him  under  that  act  of  as- 
sembly. 

As  to  Mr.  Joynes:  he  is  liable  if  he  knew  that  the  goods 
bad  been  transferred  from  Kean  to  the  bank.    Not  other' 
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wise,  because  he  did  not  enjoy  the  benefits  of  that  sale.  He 
had  no  right  to  sell  the  goods  as  a  commission  man  and  to 
take  a  commission  for  selling  them.  So  that  I  have  described 
the  relation  of  each  particular  defendant  in  this  case  to  the 
plaintiff;  but  if  you  should  find  further,  from  any  evidence 
submitted  to  you,  that  there  was  a  design  or  an  undertak- 
ing or  conspiracy  between  the  whole  lot  of  them  to  do  that 
which  the  law  prohibited,  or  to  do  a  thing  in  an  imlawful 
manner  by  which  the  plaintiff  would  have  been  injured,  then, 
gentlemen,  they  are  all  liable,  and  even  Mr.  Sweeney,  in  that 
case,  whom  I  have  told  you  is  not  liable  for  reasons  given, 
would  be  liable  if  the  whole  gang  of  them,  or  rather,  if  all  the 
defendants  had  agreed  to  co-operate  together  to  do  an  un- 
unlawful  act  to  the  injury  of  this  plaintiff. 

Verdict  and  judgment  against  J.  H.  Reynier,  Carl  W.  Wiley 
and  J.  J.  Boyer  for  $202.    Said  defendant  appealed. 

Errors  assigned  were  in  refusing  instructions  for  defendants. 

W.  J.  O'DanneU,  with  hhn  J.  E.  O'Donndl,  for  appellants  — 
To  recover  damages  in  trespass  caused  by  an  alleged  con- 
spiracy between  the  defendants,  the  evidence  of  collusion 
need  not  be  conclusive,  but  it  must  do  more  than  merely  raise 
a  suspicion;  it  must  lead  to  belief:  Bank  v.  Tinker,  158  Pa.  17; 
Benford  v.  Sanner,  40  Pa.  9. 

Where  a  joint  tort  has  been  alleged,  a  joint  tort  must  be 
proved  in  order  to  sustain  the  action.  The  allegation  and  the 
proof  must  agree  in  cases  of  tort  as  in  other  cases:  Goodman 
V.  Coal  Township,  206  Pa.  621;  Shaughnessy  v.  Pittsburg,  20 
Pa.  Superior  Ct.  609. 

Where  the  declaration  is  for  a  joint  tort  and  the  case  goes 
to  the  jury  as  agamst  both  defendants,  if  under  such  circum- 
stances the  evidence  fails  to  show  that  defendants  were  joint 
tort  leasors  it  is  error  to  permit  a  recovery  against  one  or 
both.  Such  a  case  would  show  not  a  mere  misjoinder  of  par- 
ties but  a  misjoinder  of  causes  of  action:  Dutton  v.  Borough 
of  Lansdowne,  198  Pa.  563;  Wiest  v.  Electric  Traction  Co., 
200  Pa.  148;  Mmnich  v.  Lancaster,  etc.,  Ry.  Co.,  203  Pa.  632; 
Sturaebecker  v.  Inland  Traction  Co.,  211  Pa.  156. 
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There  could  have  been  no  recovery  in  this  case  against 
Alderman  Sweeney  for  the  reason  that  plaintifiF  failed  to  serve 
the  alderman  with  notice  to  tender  amends  as  provided  by 
the  Act  of  assembly,  March  21, 1772, 1  Sm.  L.  364:  Magnussen 
V.  Shortt,  200  Pa.  257;  Ross  v.  Hudson,  6  Pa.  Superior  Ct.  552. 

G.  W.  WiUiams,  with  him  N.  S.  WiUiams  and  Albert  J. 
Edwards,  for  appellee,  cited:  Wiest  v.  Traction  Co.,  200  Pa. 
148;  Hart  v.  Allegheny  County  Light  Co.,  201  Pa.  234;  Row- 
land  V.  Philadelphia,  202  Pa.  50;  Goodman  v.  Coal  Twp.,  206 
Pa.  621;  McElroy  v.  Hamack,  213  Pa.  444. 

Opinion  by  Porter,  J.,  October  11, 1909: 

This  was  an  action  of  trespass  brought  by  the  plaintiff  bank 
against  J.  H.  Reynier,  Carl  W.  Wiley,  J.  J.  Sweeney,  J.  J.  Boyce 
and  H.  M.  Joynes.  Issue  was  joined  and  the  case  went  to  trial 
as  to  all  the  defendants  named.  There  was  a  verdict  in  favor 
of  the  defendants  J.  J.  Sweeney  and  H.  M.  Joynes,  and  in  favor 
of  the  plaintiff  and  against  the  other  three  defendants  named. 
Judgment  having  been  entered  upon  that  verdict,  the  three 
defendants  against  whom  that  judgment  was  entered  took  this 
appeal.  The  first  specification  of  error  refers  to  the  refusal  of 
the  court  to  affirm  a  point  requesting  binding  instructions  in 
favor  of  the  defendants,  and  the  second  specification  of  error 
relates  to  the  refusal  of  the  court  to  enter  judgment  in  favor  of 
these  appellants  non  obstante  veredicto. 

The  appellants  argue,  under  the  first  specification,  that  there 
was  not  sufficient  evidence  to  warrant  the  submission  to  the 
jury  of  the  question  of  the  ownership  by  the  plaintiff  of  the 
property  which  was  the  subject  of  the  trespass.  The  evidence 
disclosed  that  one  0.  J.  Kean  shipped  a  carload  of  goods  to 
Pittsburg,  consigned  to  himself  "notify  H.  M.  Joynes."  Kean 
made  his  own  draft  for  the  value  of  the  goods  upon  H.  M. 
Joynes,  and  by  indorsement  made  the  same  payable  to  the 
plaintiff  bank;  he  attached  to  said  draft  the  bill  of  lading  for 
the  goods,  which  he  also  by  indorsement  assigned  to  the  bank, 
and  then  sold  the  bill  of  lading  and  draft  to  the  bank,  for  full 
value.    This  draft  and  bill  of  lading  were  offered  in  evidence, 
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but  tiiese  appellants  have  not  printed  them  in  their  paper-book. 
We  cannot  convict  the  court  below  of  error  by  arbitrarily  as- 
suming that  the  bill  of  lading  was  not  negotiable,  without  hav- 
ing the  instrument  before  us.  Joynes,  one  of  the  defendants, 
testified  that  the  car  was  consigned  to  0.  J.  Kean,  "notify 
H.  M.  Joynes/'  and  that  under  the  bill  of  lading  the  property 
belonged  to  the  shipper  imtil  the  draft  was  lifted;  that  he 
(Joynes)  would  have  had  to  lift  the  draft  before  he  was  en- 
titled to  possession  of  the  car.  We  must,  from  the  manner  in 
which  the  case  is  presented  to  us,  assume  that  the  bill  of  lading 
was  negotiable  and  that  the  indorsement  of  it  to  the  plaintiff 
bank  passed  the  title  in  and  right  of  possession  to  the  goods. 

The  appellants  have  argued  under  the  second  specification 
of  error  that  it  was  inciunbent  upon  the  court  below  to  enter 
judgment  in  their  favor,  non  obstante  veredicto,  for  the  rea- 
sons: (1)  That  the  plaintiff  in  its  statement  alleged  a  joint 
illegal  conspiracy,  and  failed  to  prove  a  joint  conspiracy;  and 
(2)  under  the  law,  where  the  declaration  is  for  a  joint  tort,  and 
the  case  goes  to  the  jury  against  all  defendants,  there  must  be 
a  recovery  against  all  defendants  and  there  cannot  be  a  recov- 
ery against  one  or  more.  The  statement  of  the  plaintiff  did 
chaige  a  joint  illegal  conspiracy  against  all  the  defendants,  but 
it  charged,  also,  that  all  the  defendants  joined  in  certain  spe- 
cific unlawful  acts,  which  resulted  in  depriving  the  plaintiff  of 
its  property.  The  evidence,  if  believed,  was  sufficient  to  sus- 
tain a  finding  as  to  these  three  appellants,  that  they  had  all 
actively  participated  in  the  specific  unlawful  acts  charged  in 
the  statement,  and  that  those  unlawful  acts  resulted  in  depriv- 
ing the  plaintiff  of  its  property.  Proof  of  these  unlawful  acts, 
so  chai*ged  in  the  statement,  and  that  the  necessary  and  natural 
result  thereof  was  the  loss  by  the  plaintiff  of  its  property  was 
sufficient  to  sustain  the  action,  without  proving  that  the  un- 
lawful acts  were  the  result  of  an  agreement  previously  entered 
into  between  the  defendants.  The  jury  might  reasonably  be 
permitted  to  infer,  from  the  proof  that  all  the  defendants  had 
actually  joined  in  the  unlawful  acts,  that  such  joint  action, 
which  could  only  have  one  purpose,  was  the  result  of  an  agree- 
m^it  between  the  parties.    When  a  plaintiff  declares  against 
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two  or  more  persons  averring  a  joint  tort,  he  must  prove  a 
joint  tort,  and  cannot  recover  upon  evidence  showing  a  tort  by 
a  single  person,  or  several  distinct  torts  by  as  many  distinct 
persons.  Where  a  joint  tort  is  charged  against  several  persons 
there  cannot  be  a  verdict  against  a  single  person.  When  three 
or  more  persons  are  charged  as  joint  tort  feasors,  the  plaintiff 
must  prove  a  joint  tort,  that  is,  that  two  or  more  of  the  defaid- 
ants  have  been  guilty  of  the  unlawful  act  charged,  but  his  right 
to  recover  is  not  dependent  upon  his  proving  that  all  of  the 
defendants  are  guilty;  he  may  recover,  if  the  evidence  warrants 
it,  against  any  two  or  more  of  the  defendants,  even  although 
his  proofs  fail  as  to  the  others  and  the  verdict  is  in  favor  of  the 
latter:  Wiest  v.  Traction  Company,  200  Pa.  148;  Sturzebecker 
v.  Inland  Traction  Company,  211  Pa.  156;  McElroy  v.  Hamack, 
213  Pa.  444.  The  assignments  of  error  are  overruled. 
The  judgment  is  aflSrmed. 


Arnold;  Appellant,  v.  Cramer. 

Mines  and  mining-^oal — Sale  of  coal  in  place—Construction  of  in- 
strumenl — Abandonment. 

1.  The  technical  words  ''grant,  bargain  and  sell"  or  their  equivalent 
are  not  necessary  to  pass  the  title  to  coal  in  place  if  from  language  of  tiie 
whole  instrument  the  intention  to  sell  is  apparent. 

2.  A  lease  or  demise  of  all  the  coal  in  a  tract  of  land  with  a  right  to 
mine  and  take  away  the  same  is  a  sale  of  the  coal  in  place. 

3.  Whether  the  instrument  be  called  a  lease  or  deed  all  of  its  pro- 
visions must  be  taken  into  consideration  to  ascertain  the  intent  of  the 
parties.  If  from  that  consideration  the  intention  of  the  parties  is  found 
to  have  been  to  make  a  sale,  their  contract  will  be  so  interpreted.  And 
where  this  intention  is  clear  the  construction  of  the  instrument  is  not 
affected  by  the  fact  that  compensation  is  stipulated  for  a  fixed  price  per 
ton  or  at  a  gross  sum  for  the  whole  price,  nor  that  the  compensation  is 
called  rent  or  royalty. 

4.  Where  the  consideration  for  the  agreement  is  to  be  determined  by 
the  output  of  the  mine  the  law  implies  a  covenant  on  the  part  of  the 
grantee  that  he  will  prosecute  the  work  with  reasonable  diligence,  so 
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that  the  grantor  may  receive  the  compensation  which  was  in  view  when 
the  agreement  was  made.  That  the  grantor  did  not  protect  himself  by  a 
requirement  for  a  minimum  production  from  the  mine  does  not  change 
the  character  of  the  instrument. 

5.  Abandonment  as  to  a  perfect  title  can  only  be  affirmed  on  a  state 
of  facts  sufficient  to  raise  an  estoppel  or  where  possession  has  been  ac- 
quired and  held  under  a  claim  of  titie  by  limitation. 

6.  Abandonment  is  ordinarily  a  question  of  intention.  There  must  be 
an  intention  to  abandon  as  well  as  an  actual  abandonment  of  property, 
and  where  the  character  of  the  transaction  depends  on  the  intent  of  the 
party  it  is  competent  for  him  to  testify  what  his  intention  was. 

Aigfxed  March  1,  1909.  Appeal,  No.  36,  March  T.,  1909,  by 
plaintiffs,  from  decree  of  C.  P.  Wayne  Co.,  June  T.,  1906,  No.  2, 
difflniflRing  hill  in  equity  in  case  of  Juliette  Arnold  et  al.  v. 
George  W.  Cramer  et  al.  Before  Rice,  P.  J.,  Porter,  Hender- 
son, MoRBisoN,  Orladt,  Head  and  Beaver,  JJ.   AfiSrmed. 

Bill  in  equity  to  cancel  a  coal  lease. 

The  case  was  referred  to  H.  Wilson,  Esq.,  referee. 

From  the  record  it  appeared  that  the  lease  was  in  the  follow- 
ing form: 

"  This  Article  of  Agreement  made  and  concluded  this  7tfa  day 
of  June  in  the  year  of  our  Lord  1888,  Witnesseth:  that  William 
N.  Arnold,  of  South  Canaan,  Wayne  County,  Penna.,  of  the  one 
part  doth  by  these  presents  let  unto  Walter  M.  Leek  of  Clifford 
Twp.  Susq.  County  Penna.  of  the  other  part  the  following  de- 
scribed premises:  Namely  all  of  his  undivided  one-half  interest 
in  and  to  all  that  parcel  or  parcels  of  land  situate  in  the  town- 
ship of  Clinton,  County  of  Wayne  and  State  of  Penna.  bounded 
by  lands  of  D.  and  H.  C.  Co.  Hillside  C.  and  I.  Co.,  the  Eaton 
Lot  &c.,  containing  one  hundred  and  thirty-three  acres  and 
ninety-two  perches  being  the  same  lot  or  parcel  of  land  which 
was  conveyed  by  Mrs.  S.  I.  Roberts  and  others  by  deed  to  S. 
and  Wm.  N.  Arnold,  and  recorded  in  Deed  Book  No.  24  page 
223.  Prom  the  25th  day  of  May  A.  D.  1888,  for  the  term 
of  Jfinety-NRuie  years  next  ensuing,  and  from  year  to  year  there- 
after. And  the  said  Lessee  doth  hereby  covenant  and  promise 
to  pay  to  the  said  Lessor  or  his  assigns  the  siun  of  twelve  and 
one-half  cents  (12  1-2  cents)  per  ton  on  all  coal  mined  and  sold 
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from  said  land  of  the  grades  coarser  than  that  known  as  Buck- 
wheat Coal  and  the  said  Lessee  furthermore  agrees  to  com- 
mence selling  said  coal  within  six  months  from  the  date  hereof, 
and  to  mine  and  prepare  all  coal  at  his  own  proper  cost  and  ex- 
pense. The  said  Royalty  to  be  due  and  payable  at  the  termina- 
tion of  each  three  months  for  the  amount  mined  and  sold  during 
said  three  months,  allowing  ten  days  grace  for  fixing  amount 
and  results.  This  lease  expires  when  coal  is  exhausted.  It  is 
considered  as  a  part  of  this  agreement  that  the  said  Lessee  shall 
have  full  control  and  entire  management  of  all  the  lands  herein 
described,  surface  and  coal  during  the  continuance  of  this  Lease 
the  full  and  complete  consideration  therefor  being  the  above 
name '  royalty '  of  twelve  and  one-half  cents  per  ton  for  the  coal 
of  grades  coarser  than  Buckwheat  coal  mined  and  sold.  It  is 
understood  and  agreed  that  the  Lessor  and  Lessee  shall  each  pay 
an  equal  amount  of  all  taxes  assessed  or  levied  on  the  above 
described  lands.  And  by  these  presents  the  parties  hereunto,  to- 
gether with  their  heirs  and  assigns  are  firmly  bound.  Witness  our 
hands  and  seals  the  day  and  year  above  written.  In  presence  of 
"  F.  P.  Arnold,  Wm.  N.  Arnold  (l.  s.) 

"  J.  D.  Leek.  Walter  M.  Leek  (l.  s.)  " 

Other  facts  appear  by  the  opinion  of  the  Superior  Court. 

The  referee  found  in  favor  of  the  plaintiff,  but  his  exceptions 
were  sustained  by  Purdy,  P.  J.,  and  a  decree  was  entered  dis- 
missing the  bill. 

Error  assigned  was  decree  dismissing  the  bill. 

H.  W.  Mumfordy  with  him  David  E.  Anthony,  for  appellants. 
— ^The  interest  vested  in  Leek  was  an  estate  for  ninety-nine 
years,  and  thereafter  from  year  to  year,  determinable  earlier 
upon  the  exhaustion  of  the  coal,  and  further  determinable  at 
the  discretion  of  the  lessee  after  the  commencement  of  selling 
within  six  months.  It  was  an  estate  for  years,  with  all  the  in- 
cidents of  such  an  estate. 

An  abandonment  of  the  leased  premises  by  the  lessee,  with  a 
failure  to  perform  his  covenants,  express  or  implied,  may,  at  the 
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election  of  the  lessor,  be  treated  as  an  implied  surrender,  or 
a  surrender  in  law,  and  such  surrender  may  be  implied  from  acts 
inconsistent  with  an  intention  to  continue  the  use  and  occu- 
pancy of  the  premises. 

Under  the  circumstances,  no  entry  or  demand  by  the  lessor 
was  necessary  to  terminate  the  lessee's  estate.  There  was  nothr 
ing  which  the  lessor  could  demand  but  pajonent  of  the  royalties, 
and  as  no  coal  had  been  mined  there  was  nothing  to  pay. 

The  erection  of  structures  for  mining  purposes  by  the  de- 
fendants is  wholly  inmiaterial,  since,  as  owners  of  an  undivided 
one-half  interest  in  the  fee,  they  had  a  right  to  mine  the  coal, 
subject  to  the  duty  of  accounting  to  their  cotenants. 

W.  W.  Watson,  with  him  F.  K.  Tracey,  for  appellees.— The 
agreement  of  lease  was  a  sale  of  the  coal  by  Arnold  to  Leek: 
Kingsley  v.  Iron  A  Coal  Co.,  144  Pa.  613;  Hummer  v.  Coal  & 
Iron  Co.,  160  Pa.  483;  Lazarus's  Est.,  145  Pa.  1. 

There  was  no  abandonment  of  the  lease  or  premises:  Bartley 
V.  PhilUpe,  179  Pa.  175;  Philadelphia  v.  Riddle,  25  Pa.  259; 
Putnam  v.  Tyler,  117  Pa.  570;  Venture  Oil  Co.  v.  Fretts,  152 
Pa.  451;  PauU  v.  Mackey,  3  Watts,  110. 

Opinion  by  Henderson,  J.,  October  11, 1909: 
If  we  concede  that  there  was  jurisdiction  in  equity  to  enter- 
tain the  complainant's  bill  we  are  met  by  the  objection  that  the 
contract  of  June  8, 1888,  which  the  complainants  seek  to  have 
canceled,  transfers  a  half  interest  in  the  coal  underljdng  the 
land  described  to  Walter  M.  Leek,  the  second  party.  The  lan- 
guage used  is  "Doth  by  these  presents  let,"  but  the  technical 
words  "grant,  bargain  and  sell"  or  their  equivalent  are  not 
necessary  to  pass  the  title  to  coal  in  place  if  from  the  language 
of  the  whole  instrument  the  intention  to  sell  is  apparent.  Nu- 
merous cases  hold  that  an  instrument  which  is  in  terms  a  lease  or 
demise  of  all  the  coal  in  a  tract  of  land  with  a  right  to  mine  and 
take  away  the  same  is  a  sale  of  the  coal  in  place :  Hope's  Appeal, 
29  W.  N.  C.  365;  Montooth  v.  Gamble,  123  Pa.  240;  R.  R.  Co. 
V.  Sanderson,  109  Pa.  583;  Lazarus's  Estate,  145  Pa.  1 ;  Timlin 
v.  Brown,  158  Pa.  606;  Coolbaugh  v.  Lehigh  &  Wilkes-Barre 
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Coal  Co.,  213  Pa.  28;  Hosack  v.  Crill,  18  Pa.  Superior  Ct.  90. 
Whether  the  instrument  be  called  a  lease  or  deed  sJl  of  its  provi- 
sions must  be  taken  into  consideration  to  ascertain  the  intent 
of  the  parties.  If  from  that  consideration  the  intention  of  the 
parties  is  found  to  have  been  to  make  a  sale,  their  contract  will 
be  so  interpreted.  And  where  this  intention  is  clear  the  con- 
struction of  the  instrument  is  not  affected  by  the  fact  that  com- 
pensation is  stipulated  for  a  fixed  price  per  ton  or  at  a  gross  sum 
for  the  whole  price,  nor  that  the  compensation  is  called  rent  or 
royalty.  Examination  of  the  agreement  referred  to  satisfies 
us  that  the  parties  intended  a  sale  of  the  coal.  It  disposes  of 
all  of  the  first  party's  interest  for  the  period  of  "ninety-nine 
years  next  ensuing  and  from  year  to  year  thereafter."  It 
further  provides,  "This  lease  expires  when  coal  is  exhausted." 
The  second  party  covenanted  to  pay  to  the  first  party  or  his 
assigns  the  sum  of  twelve  and  one-half  cents  per  ton  on  all  coal 
mined  and  sold  from  said  land,  of  grades  coarser  than  that 
known  as  "buckwheat  coal"  and  agreed  to  commence  selling 
coal  within  six  months  from  the  date  of  the  agreement.  It 
was  stipulated  that  royalty  be  due  and  payable  at  the  termina- 
tion of  each  three  months  for  the  amount  mined  and  sold  dur- 
ing the  said  three  months,  allowing  ten  days'  grace  for  fixing 
amount  and  results.  The  agreement  bound  the  parties,  their 
heirs  and  assigns,  and  was  under  seal.  There  was,  therefore,  a 
grant  of  the  coal  and  an  agreement  to  pay  therefor  at  a  price 
fixed,  times  stated  at  which  payment  diould  be  made  and  an 
agreement  that  the  title  should  continue  in  the  second  party 
as  long  as  the  coal  lasted.  It  is  argued  that  this  agreement  is 
distinguishable  from  any  of  those  contained  in  the  cases  cited 
in  that  the  contract  contains  no  engagement  to  take  or  sell 
more  than  the  quantity  which  it  might  be  necessary  to  mine 
in  order  to  "conmience  selling  within  six  months,"  and  that 
having  commenced  selling  within  that  time  the  second  party 
was  at  liberty  to  throw  up  the  enterprise  at  any  time  thereafter. 
But  we  do  not  so  interpret  the  contract.  It  was  undoubtedly 
the  intention  of  the  parties  that  the  mine  should  be  worked 
with  reasonable  diligence  and  that  the  output  should  bear  a 
relation  proportionate  to  the  capacity  of  the  mine  and  the  state 
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of  the  market.  The  spirit  of  the  agreement  implies  this,  and 
tiiat  much  the  grantors  could  insist  upon.  Where  the  consid- 
eration for  the  agreement  is  to  be  determined  by  the  output  of 
the  mine  the  law  implies  a  covenant  on  the  part  of  the  grantee 
that  he  will  prosecute  the  work  with  reasonable  diligence,  so 
that  the  grantor  may  receive  the  compensation  which  was  in 
view  when  the  agreement  was  made:  Watson  v.  O'Hem,  6 
Watts,  362;  Lyon  v.  Miller,  24  Pa.  392;  Koch's  Appeal,  93  Pa. 
434.  That  the  grantor  did  not  protect  himself  by  requirement 
for  a  minimum  production  from  the  mine  does  not  change  the 
character  of  the  instrument.  There  is  no  clause  of  forfeiture 
nor  any  provisicm  for  a  reversion  as  to  any  part  of  the  coal, 
but  the  grantor  was  not  without  remedy  on  his  contract.  Such 
being  the  nature  of  the  interest  held  by  the  appellees  the 
doctrine  of  abandonment  does  Qot  apply.  They  held  a  com- 
plete title  to  the  half  interest  in  the  coal,  and  abandonment 
only  takes  place  in  case  of  imperfect  title :  Bear  Valley  Coal  Co. 
V.  Dewart,  95  Pa.  72;  Putnam  v.  Tyler,  117  Pa.  570.  Aban- 
donment as  to  a  perfect  title  could  only  be  affirmed  on  a  state 
of  facts  sufficient  to  raise  an  estoppel  or  where  possession  has 
been  acquired  and  held  under  a  claim  of  title  by  limitation.  If, 
however,  the  case  turned  on  the  question  of  abandonment  we 
find  no  reason  for  criticising  the  conclusion  of  the  learned  judge 
of  the  court  below.  Neither  the  defendants  nor  those  under 
whom  they  hold  ever  acknowledged  an  abandonment,  and  their 
conduct  in  making  and  receiving  conveyances  is  inconsistent 
with  an  intention  to  abandon.  The  destruction  of  the  breaker 
by  fire  suspended  mining  operations,  but  a  large  expense  was 
involved  in  the  reconstruction  of  the  plant,  and  this  fact  or  the 
state  of  the  market  and  the  exp^ise  of  operating  the  mine  may 
have  been  an  excuse  for  delay.  The  owner  of  the  half  of  the 
mine  in  which  the  plaintiffs  had  no  interest  was  losing  any 
profit  which  might  have  been  derived  by  operating  the  property 
equally  with  the  plaintiffs  and  had  the  same  motive  for  activity 
m  prosecuting  the  business  which  they  had.  We  cannot  say 
that  the  delay  is  sufficient  evidence  of  abandonment  to  over- 
come the  terms  of  an  express  covenant.  The  letters  written  by 
Crawford  and  Leek  to  Arnold  in  1899  show  a  desire  to  lease  or 
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otherwise  dispose  of  the  property,  but  they  are  not  inconsistent 
with  the  position  taken  by  the  defendants.  The  property  was 
idle  and  a  large  expenditure  would  be  necessary  to  put  it  into 
working  order,  and  all  concerned  were  interested  in  realizing 
in  some  form  on  the  mvestment.  Whatever  Crawford  and  Leek 
may  have  understood  their  obligation  to  be  under  the  contract 
the  correspondence  does  not  clearly  show  that  they  recognized 
that  their  rights  were  forfeited.  Both  in  July,  1899,  the  year  in 
which  the  letters  from  Leek  and  Crawford  were  written,  and  in 
February,  1902,  the  defendants  were  asserting  the  existence  of 
the  lease  as  shown  by  the  deed  from  Leek  to  Cramer  and  Cure 
and  by  the  lease  from  Crawford  to  Cramer  and  Cure.  The 
heirs  of  Arnold  did  not  attempt  to  take  possession  of  the  prem- 
ises or  exercise  any  ownership  over  it  during  the  time  the  mine 
was  not  in  operation,  and  the  evidence  does  not  disclose  a  state 
of  facts  from  which  it  can  be  satisfactorily  concluded  that  there 
was  a  surrender  of  the  interest.  Abandonment  is  ordinarily  a 
question  of  intention.  There  must  be  an  intention  to  abandon 
as  well  as  an  actual  abandonment  of  property,  and  where  the 
character  of  the  transaction  depends  on  the  intent  of  the  party 
it  is  competent  for  him  to  testify  what  his  intention  was :  Juniata 
Building  &  Loan  Association  v.  Hetzel,  103  Pa.  507.  This  rule 
was  applied  in  Bartley  v.  Phillips,  179  Pa.  175,  where  the  lessee 
of  the  owner  was  permitted  to  prove  that  in  removing  certain 
materials  from  the  land  they  had  no  intention  to  abandon  the 
lease.  We  are  not  persuaded  that  an  error  was  committed  in 
the  decree  entered  in  this  case.    It  is,  therefore,  affirmed. 


Rotograph  Company  v.  Cressmaii;  Appellant. 

Appeals — QuestUm  raised  for  first  time — Contract — Setroff. 

On  an  appeal  from  a  judgment  in  an  action  for  goods  sold  and  de- 
livered, the  appellant  cannot  in  the  appellate  court  raise  for  the  first 
time,  the  question  whether  the  contract  was  an  entire  one  or  not. 

Contract — Sale — Damages. 

Where  the  vendor  of  postal  cards  contracts  to  deliver  his  entire  stock 
of  a  particular  kind  of  cards,  but  delivers  only  part  thereof,  the  vendee 
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in  an  action  against  him  for  the  caids  delivered,  cannot  set  off  a  claim  for 
the  damages  for  the  profits  not  made  on  those  not  delivered,  where  there 
is  no  proof  of  the  quantity  of  cards  which  could  have  been  sold,  or  the 
terms  upon  which  they  could  have  been  sold,  and  it  appears  that  even  a 
larger  quantity  were  obtained  in  the  market,  and  that  these  sufficed  for 
the  demand. 

Argued  Dec.  11,  1908.  Appeal,  No.  218,  Oct.  T.,  1908,  by 
defendants,  from  judgment  of  C.  P.  Lehigh  Co.,  April  T.,  1908, 
No.  76,  on  verdict  for  plaintiff  in  case  of  The  Rotograph  Com- 
pany v.  Hattie  Shafer  Cressman,  executrix  of  J.  Alfred  Shafer, 
now  or  late  trading  as  Shafer's  Book  Store.  Before  Rice,  P.  J., 
PoBTERy  Hendebson,  Mobbibon,  Orladt,  Head  and  Bea- 
VEB|  JJ.    Affirmed. 

Assumpeit  for  goods  sold  and  delivered.  Before  Tbez- 
LER,  P.  J. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 

The  court  gave  landing  instructions  for  plaintiff. 

Verdict  and  judgment  for  plainiiff  for  $306.14.  Defendants 
appealed. 

Errors  amgned  were  (1,  2)  the  rulings  on  evidence,  quoted 
m  the  opinion  of  the  Superior  Court,  and  (3)  binding  instruc- 
tions for  plaintiff. 

George  M.  Luiz,  for  appellant. — ^We  contend  that  this  was 
an  entire  contract  and  that  under  the  former  of  these  two 
questions  the  plaintiff  could  not  recover  until  he  had  fully 
complied  with  the  terms  thereof:  Kelley  Brick  Co.  v.  Clay 
Product  Supply  Co.,  32  Pa.  Superior  Ct.  408;  Fisher  v.  Mershon, 
9  Pa.  Superior  Ct.  238;  Martin  v.  Fridenberg,  169  Pa.  447; 
Hartman  v.  Meighan,  171  Pa.  46. 

The  Supreme  Court  of  this  state  has  repeatedly  held  that 
profits  or  advantages  which  are  the  direct  and  immediate 
fruits  of  the  contract  entered  into  between  the  parties  are  a 
part  and  parcel  of  the  contract  itself,  entering  into  and  con- 
stituting a  portion  of  its  very  elements;  something  stipulated 
for,  the  right  to  the  enjoyment  of  which  is  just  M  clear  and 
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plain  as  the  fulfillment  of  any  other  stipulation:  Puritan  Coke 
Co.  V.  Clark,  204  Pa.  556;  Wilson  v.  Wemwag,  217  Pa.  82; 
Singer  Mfg.  Co.  v.  Christian,  211  Pa.  534;  Imperial  Coal  Co. 
V.  Port  Royal  Coal  Co.,  138  Pa.  45;  Pennypacker  v.  Jones,  106 
Pa.  237;  Hoy  v.  Gronoble,  34  Pa.  9;  Adams  Express  Co.  v^ 
Egbert,  36  Pa.  360;  Pittsburg  Gauge  Co.  v.  Ashton  Valve  Co., 
184  Pa.  36. 

Frank  Jacobs,  for  appellees. — It  is  submitted  that  the  appel- 
lant cannot  on  this  appeal  raise  for  the  first  time  the  question 
as  to  whether  the  contract  was  an  entire  one:  Bank  v.  Thomas, 
220  Pa.  360;  Martin  v.  Stong,  35  Pa.  Superior  Ct.  635;  Beaver 
Borough  V.  Beaver  Valley  R.  R.  Co.,  217  Pa.  280. 

The  measure  of  damages  is  the  difference  between  the  con- 
tract price  and  the  price  at  which  the  defendant  obtained  the 
cards  to  fill  the  orders  intended  to  have  been  filled  by  the 
goods  which  it  is  alleged  that  plaintiff  agreed  to  deliver 
Roberts  &  Co.  v.  Andrews  &  Co.,  15  Pa.  Superior  Ct.  305 
Theiss  v.  Weiss,  166  Pa.  9;  Arnold  v.  Blabon,  147  Pa.  372 
Morris  v.  Supplee,  208  Pa.  253;  Kinports  v.  Breon,  193  Pa. 
309. 

Opinion  by  Beaver,  J.,  October  11, 1909: 

The  plaintiff  recovered  in  the  court  below  for  certain  postal 
cards  sold  and  delivered  to  the  defendant. 

The  defendant  admitted  in  her  affidavit  of  defense:  ''That 
the  merchandise  alleged  in  the  plaintiff's  statement  to  have 
been  received  was  received  by  the  defendant  at  the  request  of 
the  said  defendant,  the  Shafer  Book  Store  at  Allentown  on  or 
about  the  dates  mentioned  in  the  plaintiff's  statement,  and  that 
the  copies  of  the  items  of  the  books  of  original  entries  and  the 
prices  affixed  thereto  as  appears  on  the  copy  attached  to  the 
plaintiff's  statement  are  true  and  correct." 

The  defense  set  forth  in  the  affidavit  of  defense  was  a  set-off 
against  the  amount  claimed  by  the  plaintiff's  statement  by  a 
loss  of  profits  on  certain  postal  cards  sold  by  the  plaintiff  to  the 
defendant,  which  were  not  delivered,  and  also  for  a  violation  of 
its  contract  with  the  defendant  not  to  sell  to  any  other  person 
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in  Allentown  similar  view  cards,  and  also  to  make  J.  Alfred 
Shafer,  for  whom  the  defendant  is  executrix,  sole  agent  in  the 
city  of  Allentown  for  the  purpose  of  selling  its  product  for  a 
period  of  one  year.  The  allegations  as  to  this  agency  and  sale 
to  other  parties  subsequent  to  the  date  of  the  sale  to  the  defend- 
ant's testator  were,  as  the  court  properly  said  in  its  opinion 
upon  a  motion  for  a  new  trial,  after  referring  to  the  set-ofif 
claimed  by  the  defendant  by  reason  of  the  nondelivery  of  a  cer- 
tain portion  of  the  cards  ordered,  ''There  were  other  matters 
of  defense,  but  as  to  them,  on  the  trial,  the  proof  failed." 

The  ofifer  of  sale  by  the  plaintiff  to  the  defendant  included 
some  45,000  picture  cards  which  the  plaintiff  allied  had  been, 
or  were  being,  manufactured  for  it  in  Germany  and  were  to  be 
delivered  when  they  were  received.  There  is  no  proof,  how- 
ever, that  they  ever  were  received  by  the  plaintiff. 

The  court  below  rejected  the  offers  of  evidence  of  the  defend- 
ant of  prospective  profits  in  the  sale  of  the  cards  which  they 
did  not  receive  as  a  set-off  to  the  price  or  value  of  the  oisirds 
which  they  did  receive, 

The  assignments  of  error  are  three  in  number.  The  first 
two  relate  to  the  rejection  of  the  offers  of  testimony  and  the 
third  to  the  instructions  to  the  jury  ''to  bring  in  a  verdict  in 
favor  of  the  plaintiff  in  the  sum  of  $306.14." 

In  the  ai^ument  of  the  appeUant,  it  is  claimed  that  the  con- 
tract between  the  plaintiff  and  defendant  was  but  partially 
executed  and  that,  inasmuch  as  it  was  an  entire  contract,  the 
plaintiff  cannot  recover  for  a  portion  of  the  goods  embraced  in 
the  contract.  This  position,  however,  was  not  taken  in  the 
court  below.  Neither  in  the  affidavit  of  defense  nor  in  the  trial 
was  this  question  referred  to.  And  even  if  it  had  been,  there 
seems  to  be,  in  the  proposition  of  the  plaintiff,  a  distinction 
between  the  cards  on  hand  and  those  to  be  received  later  "  com- 
ing in,"  and,  inasmuch  as  it  is  not  shown  in  any  way  that  the 
cards  said  to  be  "coming  in"  were  ever  received,  it  seems  to  us 
that  there  may  have  been  a  clear  distinction  between  those  on 
hand  and  those  to  be  subsequently  received,  which  would  have 
n^atived  the  idea  of  an  entire  contract.  However,  inasmuch 
as  this  question  was  not  raised  in  the  court  below  at  the  trial, 
Vol.  xli — 2 
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we  do  not  consider  it  necessary  to  pass  upon  it.  This  is  so  well 
settled  that  it  is  scarcely  necessary  to  cite  authorities  therefor. 
One  of  the  very  late  ones,  however,  is  found  in  Beaver  Borough 
V.  Beaver  Valley  R.  R.  Co.,  217  Pa.  280,  m  which  it  is  said, 
referring  to  a  question  earnestly  pressed  on  the  argument,  but 
not  embraced  in  any  assignment  of  error,  "Since  it  was  not 
brought  to  the  attention  of  the  court  below,  the  settled  rules 
of  practice  forbid  its  consideration  here.  An  exception  cannot 
be  urged  in  the  appellate  court  on  different  grounds  than  those 
taken  in  the  court  below." 

The  testimony  shows  that,  although  there  was  a  demand  on 
the  part  of  the  customers  of  the  defendant  for  the  cards  agreed 
to  be  purchased  from  the  plaintiff  which  were  not  furnished, 
that  demand  was  met  by  a  subsequent  purchase  by  the  de- 
fendant in  the  market  of  a  very  much  larger  number  of  cards 
than  were  to  be  furnished  by  the  plaintiff.  Instead  of  paying 
a  larger  sum  for  the  cards  purchased  in  the  market,  however, 
the  defendant  paid  a  much  lower  price,  alleging  that  the  cards 
purchased  were  not  equal  in  quality  to  those  agreed  to  be  de- 
livered by  the  plaintiff,  but  the  difference  in  value  is  not  stated, 
so  that,  evtn  if  the  question  of  profits  upon  the  prospective 
sales  of  the  cards  not  delivered  had  been  put  in  such  positive 
shape  as  to  be  competent  evidence,  we  do  not  think  the  testi- 
mony taken,  as  a  whole,  could  have  been  submitted  to  the  jury, 
so  as  to  enable  them  to  reach  any  definite  conclusion  as  to  the 
loss,  if  any,  sustained  by  the  defendant. 

The  offers  of  the  defendant  were  very  much  of  the  same  char- 
acter, the  second  being  rather  more  in  detail  than  the  first  and 
being  as  follows:  "I  propose  to  prove  by  the  witness  that  they 
had  bought  these  cards  from  the  Rotc^raph  Company,  and,  if 
the  Rotograph  Company  had  delivered  all  the  cards  that  they 
had  sold,  and  lived  up  to  the  contract,  that  the  Shafer  Book 
Store  could  and  would  have  had  a  profit  of  $1.05  on  each  100 
cards  so  sold  at  retail  and  a  profit  of  $2.50  on  each  1,000  cards 
sold  at  wholesale.  That  about  twenty-five  per  cent  of  theec 
cards  were  sold  at  wholesale  and  the  balance — seventy-five  per 
cent — were  sold  at  retail."  There  was  no  offer  to  prove,  how- 
ever, that  the  demand  for  sales  at  wholesale  and  retail  would 
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have  continued  relatively  the  same.  At  the  time  the  ofifers 
were  made  we  think  they  were  properly  rejected  by  the  court 
first,  because  of  their  indefinite  character,  and,  secondly,  be- 
cause they  were  not  accompanied  by  the  offer  to  prove  that 
the  defendant  was  unable  to  buy  the  cards  which  the  plaintiff 
failed  to  deliver  in  the  open  market.  This  failure  we  think  was 
fatal  to  the  offers,  because,  as  shown  later  in  the  testimony, 
the  defendant  actually  did  purchase  140,000  cards  from  other 
parties  which,  so  far  as  the  testimony  shows,  met  the  demands 
of  the  market,  and  were  much  greater  in  number  than  those 
which  the  plaintiff  failed  to  deliver. 

As  stated  in  Kinports  v.  Breon,  193  Pa.  309,  the  general  rule 
as  to  the  measure  of  damages  in  such  a  case  as  the  present  is 
laid  down  as  follows:  "The  measure  of  damages  for  the  failure 
to  deliver  personal  property  sold  is  generally  the  difference 
between  the  contract  price  and  the  market  price  at  the  time 
of  the  breach:  Fessler  v.  Love,  48  Pa.  407;  McHose  v.  Fulmer, 
73  Pa.  365;  Arnold  v.  Blabon,  147  Pa.  372;  Theiss  v.  Weiss,  166 
Pa.  9.  A  different  rule  may  be  adopted  where  it  appears  from 
the  terms  of  the  contract  or  from  the  proof  of  circumstances 
that  this  measure  would  be  inadequate  or  impossible  of  appli- 
cation." See  also  Roberts  &  Co.  v.  Andrews  Co.,  15  Pa.  Su- 
perior Ct.  305.  "In  actions  for  damages  for  breach  of  a  con- 
tract, while  it  is  not  ordinarily  necessary  to  prove  the  exact 
amount  of  loss  to  an  absolute  certainty,  yet  whenever  sub- 
stantial damages  are  claimed,  their  amount  is  the  subject  of 
proof  and  must  be  shown  with  reasonable  certainty;  and  evi- 
dence, to  be  suflBcient  to  authorize  a  recovery,  must  furnish 
some  criterion  or  data  whereby  the  jury  may  make  rational 
deductions  and  calculations  to  determine  the  amount  without 
danger  of  gross  injustice  or  reliance  on  their  own  speculations 
or  conjecture  of  the  probable  loss  sustained:"  13  Cyc.  214. 

The  rejection  of  the  defendant's  offer  did  no  harm  for  the 
reason  that,  if  everything  t)ffered  had  been  received  in  evidence, 
we  cannot  see  how  the  testimony  could  have  influenced  the 
result,  because  the  court  would  have  been  obliged  to  say  at  the 
end  of  the  defendant's  testimony  that  no  reliable  data  had  been 
furnished  from  which  the  jury  could  have  estimated  the  prof- 
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its  to  be  derived  from  the  sale  of  the  cards  which  were  not  fur- 
nished by  the  plaintiff,  and,  in  view  of  the  fact  that  other  cards 
had  been  purchased,  there  was  not  sufficient  evidence  to  enable 
the  jury  to  reach  a  reasonable  and  well-grounded  conclusion 
as  to  the  difference  in  value  between  the  cards  which  the  plain- 
tiff failed  to  deliver  and  those  purchased  in  the  market  to  tsJce 
their  place. 

Considering  the  whole  case  as  presented,  the  opinion  of  the 
coiut  below,  in  discharging  the  motion  for  a  new  trial,  properly, 
as  we  view  it,  laid  down  the  reasons  for  a  refusal  of  the  motion. 

Judgment  affirmed. 


McMarlin  r,  Butler  Borough,  Appellant. 

Road  law — Widening  street — Petition — Estoppel — Borough. 

1 .  Where  a  property  owner  in  signing  a  petition  for  grading  and  paving 
a  street  believes  on  information  that  the  street  was  of  a  particular  width, 
but  makes  no  representation  to  the  borou^  to  thaX  effect,  and  it  turns 
out  that  the  street  is  of  a  lees  width,  and  some  of  the  petitioner's  prop- 
erty is  taken,  the  latter  is  not  estopped  from  subsequently  recovering 
damages  for  the  land  taken. 

Road  law — Paving — Cartway — Sidewalk — Release  of  damages — Act  of 
April  23, 1889,  P.  L.  44. 

2.  Where  the  petition  of  a  property  owner  for  the  grading,  curbing  and 
paving  of  a  street  distinctly  states  tiiat  the  proceeding  is  under  the  Act  of 
April  23,  1889,  P.  L.  44,  and  contains  a  release  of  damages,  the  release 
applies  only  to  damages  in  connection  with  the  grading  and  paving  of  the 
cartway,  and  will  not  prevent  the  petitioner  from  recovering  damages 
for  a  subsequent  change  of  grade  of  the  sidewalk.  The  act  of  April  23, 
1889,  relates  only  to  the  paving,  curbing  and  macadamizing  of  streets. 
The  word  "grading"  while  not  mentioned  in  the  act,  is  an  incident  to 
paving. 

3.  Whilst  it  may  be  conceded  that  the  term  "street"  in  its  broadest 
significance,  includes  the  sidewalk  as  well  as  the  cartway,  it  has  long  been 
the  policy  of  the  law  to  distinguish  between  them,  and  to  recognize  that 
as  to  the  former,  the  rights  and  responsibilities  of  the  owner  of  property 
are  quite  different  from  those  enjoyed  or  imposed  on  him  m  relation  to 
the  latter,  or  the  street  as  tiiat  word  is  used  and  understood  in  the  com- 
mon speech  of  the  people. 
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Argued  May  11,  1909.  Appeal,  No.  46,  April  T.,  1909,  by 
defendant,  from  judgment  of  C.  P.  Butler  Co.,  March  T.,  1908, 
No.  24,  on  verdict  for  plaintiff  in  case  of  James  A.  McMarlin  v. 
Butler  Borough.  Before  Rice,  P.  J.,  Porter,  Henderson, 
Morrison,  Orlady,  Head  and  Beaver,  JJ.    Afl5rmed. 

Trespass  to  recover  damages  for  land  taken  in  widening  a 
street,  and  for  change  of  grade  of  a  sidewalk.  Before  Gal- 
breath,  P.  J. 

From  the  record  it  appeared  that  in  July,  1906,  the  plaintiff 
and  other  property  owners  filed  the  following  petition : 

"The  petition  of  the  imdersigned,  being  two-thirds  of  the 
owners  of  property  representing  two-thirds  in  number  of  feet 
of  the  properties  fronting  or  abutting  on  Center  avenue,  from 
Standard  avenue  or  the  end  of  the  street  as  now  paved,  to  the 
borough  line,  a  public  street  or  thoroughfare  of  the  borough  of 
Butler,  r^ularly  laid  out  and  opened,  pray  your  honorable  body 
to  grade,  curb  with  stone  or  other  suitable  material  and  pave 
with  vitrified  brick  or  other  suitable  material  the  said  part  of 
said  street  or  thoroughfare,  between  the  points  above  men- 
tioned under  the  provisions  of  the  act  of  assembly  approved 
April  23,  1889,  and  assess  the  cost  and  expense  thereof  as  pro- 
vided by  said  act. 

"  And  we  waive  any  claim  for  damages  done  to  our  several 
I^operties,  if  any,  by  reason  of  said  improvement." 

In  making  the  improvement  the  borough  took  a  portion  of 
the  [daintiff's  lands  and  changed  the  grade  of  the  sidewalk. 

Plaintiff  presented  this  point : 

The  release  of  damages  relating  to  grading,  paving  and  curb- 
ing Center  avenue,  signed  by  the  plaintiff,  only  released  any 
damages  that  might  accrue  to  him  for  grading  the  cartway  of 
the  street,  it  has  no  effect  as  a  release  of  damages  for  grading 
the  sidewalk  or  for  grading  any  part  of  the  plaintiff's  property 
taken  to  widen  the  street,  if  any  such  were  taken.  Answer: 
That  is  affirmecL  We  have  explained  that  to  you,  gentlemen, 
in  the  general  charge.  [1] 

Def Aidant  presented  these  points : 

1.  The  plaintiff  some  time  previous  to  April  16, 1907,  having 
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signed  and  joined  in  a  petition  to  the  town  council  of  the  bor- 
ough of  Butler,  praying  that  it  proceed  to  grade,  pave  and  curb 
Center  avenue,  fronting  his  property,  in  which  petition  was  the 
following  waiver:  "And  we  waive  any  claim  for  damages  done 
to  our  several  properties,  if  any,  by  reason  of  said  improve- 
ment," is  now  estopped  from  claiming  damage  to  his  property 
by  reason  of  the  grading  of  said  street  in  conformity  to  the 
grade  established  by  the  borough  engineer  and  adopted  by 
the  town  council  and  no  damages  can  be  allowed  therefor 
by  the  jury.  Answer:  This  point  is  aflSrmed  so  far  as  it  relates 
to  the  roadway,  the  improvement  of  which  was  contemplated 
by  the  petition  and  ordinance  for  the  grading,  paving  and  curb- 
ing of  the  street,  but  as  to  the  grading  of  the  sidewalk  and  open- 
ing of  the  street  beyond  the  original  limits,  if  such  were  the  case, 
the  point  is  refused.  [2] 

4.  The  plamtiff  having  testified  that  at  the  time  he  signed  the 
petition  to  council  prajdng  that  Center  avenue  be  graded,  paved 
and  curbed,  that  he  then  considered  and  had  knowledge  of  the 
fact  that  Center  avenue  extension,  upon  which  his  property  is 
located,  was  of  the  width  of  fifty  feet  fronting  his  said  property, 
but  that  he  did  not  know  the  exact  location  of  the  said  street  on 
the  groimd,  the  only  question  to  be  determined  by  the  jury  in 
estimating  whether  or  not  any  of  the  land  of  Mr.  McMarlin  was 
taken  in  grading  the  street,  is  to  be  determined  by  the  location 
of  Center  avenue  extension  or  Freeport  turnpike  on  the  groimd 
fronting  his  property.  Answer:  The  plaintiff  having  testified 
that  a  neighbor  had  told  him  about  the  time  the  petition  for 
paving  was  being  circulated  that  the  street  in  question  was  a 
fifty-foot  street,  but  there  being  no  evidence  that  the  said  plain- 
tiff made  any  representation  to  the  town  council  that  such  was 
its  width,  in  order  to  induce  action  on  their  part  or  otherwise, 
this  point  is  refused.  [3] 

The  coiut  charged  in  part  as  follows: 

[So  we  say  to  you,  gentlemen,  whilst  this  petition  contains  a 
waiver  of  damages,  it  was  the  damages  that  would  accrue  by 
reason  of  any  change  of  grade  necessary  in  order  that  the  paving 
of  the  street  proper  be  distinguished  from  the  sidewalk,  and 
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that  it  was  not  a  waiver  of  any  damage  that  might  result 
from  the  change  of  grade  of  the  sidewalk  from  its  established 
grade.  [4] 

[Now,  taking  those  up  in  their  order,  taking  the  sidewalk 
first :  Was  the  sidewalk  cut  down  from  its  natural  grade  in  such  a 
way  as  to  do  damage  to  the  plaintiff?  It  does  not  appear  here 
that  there  was  ever  any  grade  established  for  the  sidewalk  in 
that  vicinity  by  any  borough  authority,  and  in  the  absence  of 
such  official  designation  of  grade  the  natural  grade  of  the  side- 
walk, if  such  there  was,  along  there  prior  to  the  time  of  the  im- 
provement, would  govern,  and  if  there  has  been  any  substantial 
change  of  the  grade  in  such  way  as  to  do  damage  to  the  plaintiff, 
he  would  be  entitled  to  recover  damages  on  that  account.]  [5] 

[I  believe  that  he  says  that  there  was  one  stone  step  at  the 
bottom  by  which  he  reached  the  boardwalk  from  the  street,  and 
that  from  the  boardwalk  up  to  the  surface  level  of  his  house  or 
lot  were,  I  think  he  says,  five  steps  at  a  point  nearly  in  front 
of  the  porch;  the  question  for  you  to  consider  is  whether  or  not 
that  sidewalk  has  been  cut  down  in  such  a  way  as  to  do  damage 
or  injury  to  his  property.  If  so,  it  would  be  an  element  of  dam- 
age to  be  considered  by  you.]  [6] 

Verdict  and  judgment  for  plaintiff  for  $500.  Defendant  ap- 
pealed. 

Errors  assigned  were  (1-^)  above  instructions,  quoting  them. 

John  H.  Wilson,  for  appellant. — ^The  plaintiff  was  estopped 
from  setting  up  that  the  street  was  not  of  the  width  of  fifty 
feet. 

Appellant  ccoitends  that  the  court  in  construing  the  legal 
effect  of  the  waiver  of  damages  by  the  appellee  as  set  out  in  the 
petition  on  which  the  street  was  graded,  paved  and  curbed, 
placed  a  too  narrow  and  restricted  construction  on  the  waiver, 
in  instructing  the  jury  that  this  waiver  of  damages  applied  only 
to  the  grading  of  the  cartway,  and  that  if  the  plaintiff  was  dam- 
aged by  reason  of  the  grading  of  the  footwalk  outside  of  the 
curb  of  the  cartway,  then  such  grading  between  the  curb  of  the 
cartway  and  the. property  line  would  constitute  an  element  of 
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damage  for  which  the  plaintiff  should  be  allowed  compensation 
as  he  had  not  waived  it  in  this  petition:  Steelton  Borou^  v. 
Booeer,  162  Pa.  630;  Philadelphia  v.  Weaver,  14  Pa.  Superior 
a.  293;  Kemp  v.  Penna.  R.  R.  Co.,  156  Pa.  448;  Updegrove  v. 
R.  R.  Co.,  132  Pa.  540;  Hoflfeditz  v.  South  Penna,  Ry.  &  Min. 
Co.,  129  Pa.  264. 

r.  C.  Campbell,  with  him  John  R.  Henninger  and  J.  M. 
Painter,  for  appellee.— While  the  act  of  1889  does  not  mention 
grading,  but  only  curbing  and  paving,  and  while  the  petition 
prays  for  grading,  curbing  and  paving,  the  word  "grading," 
used  in  the  petition,  has  only  reference  to  grading  necessary 
to  be  done  in  the  work  of  paving  and  curbing.  The  release  still 
only  has  relation  to  work  to  be  done  under  the  provisions  of  the 
act  of  1889:  Shady  Avenue,  34  Pa.  Superior  Ct.  327. 

In  construing  l^islation  upon  the  subject,  it  is  not  to  be 
presumed  in  the  absence  of  expUcit  expression  of  l^islative 
intent,  that  a  departure  from  long-established  rules  is  intended : 
Park  Avenue  Sewers,  169  Pa.  433;  Mill  Creek  Sewer,  196  Pa, 
183. 

Opinion  by  Rice,  P.  J.,  October  11, 1909: 

One  of  the  questions  of  fact  which  arose  in  the  trial  of  the 
case  was,  whether  in  making  the  improvement,  to  which  we 
shall  hereafter  refer  more  in  detail,  the  borough  actually 
widened  the  street  and  took  part  of  the  plaintiff's  property  in 
doing  so.  It  arose  in  this  way.  While  the  action  was  trespass, 
it  was  agreed  by  counsel  that  the  question  whether  any  of  the 
plaintiff's  land  had  been  taken  should  be  determined  in  this 
action,  and  if  it  was  determined  in  the  afi^rmative,  then  the 
question  whether  the  plaintiff's  property  was  injured  or  bene- 
fited should  also  be  determined  in  the  action,  in  the  same 
manner,  and  with  the  same  force  and  effect,  as  if  an  ordinance 
had  been  enacted  widening  the  street,  viewers  had  been  ap- 
pointed and  an  appeal  had  been  taken  by  either  party  from 
their  award.  There  was  no  official  record  of  the  original  loca- 
tion and  width  of  the  road,  and  the  determination  of  these 
matters  depended  largely  upon  oral  testimony  similar  in  gen* 
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eml  character  to  that  usually  adduced  in  such  a  controversy. 
No  good  purpose  would  be  subserved  by  a  recital  of  it.  It  is 
enough  to  say  that  under  the  conflictdng  evidence  the  question 
was  far  the  jtuy,  and  that  it  was  submitted  to  them  by  the 
learned  trial  judge  in  a  manner  of  which  the  appellant  has  no 
just  cause  to  complain.  Nor  did  the  mere  fact  that  the  plain- 
tifif  had  been  tokl  by  s(»neone  that  the  street  was  fifty  feet  wide, 
and  that  he  believed  it  to  be  so  at  the  time  he  signed  the  peti- 
tion hereafter  referred  to,  estop  him  frcmi  showing  that  it  was 
not  of  that  width,  much  less  did  it  estop  him  from  showing  the 
true  line  of  the  street  on  his  side.  This  is  apparent  when  it  is 
remembered  tiiat  his  belief  was  based  on  information  that  an- 
other property  owner,  evidently  on  the  other  side  of  the  street, 
had  given  seventeen  feet  to  make  it  fifty  feet  wide.  This  did 
not  affect  the  line  on  his  side  of  the  street.  Moreover,  his  be- 
Uef  as  to  the  width  of  the  street  was  immaterial,  in  the  absence 
of  any  evidence  that  he  made  any  representation  as  to  its  width 
to  the  borough  coimcil  in  order  to  induce  action,  as  the  learned 
judge  properly  said  in  answer  to  the  defendant's  fourth  point. 
The  third  assignment  of  error  is  overruled. 

We  come  next  to  the  principal  question  in  the  case,  to  which 
all  the  assignments  of  error,  excepting  the  third,  relate.  The 
plaintiff  and  others,  being  two-thirds  of  the  owners  of  property 
representing  not  less  than  two-thirds  in  number  of  feet  of  the 
properties  fronting  or  abutting  on  the  portion  of  the  street 
described,  petitioned  the  borough  council  "to  grade,  curb  with 
stone  or  atiier  suitable  material  and  pave  with  brick  or  other 
suitable  material  the  said  part  of  said  street  or  thoroughfare, 
between  the  points  above  mentioned  imder  the  provisions  of 
the  act  of  assembly  approved  April  23, 1889,  P.  L.  44,  and  assess 
the  cost  and  expenses  thereof  as  provided  by  said  act."  The  pe- 
tition contained  this  waiver :  "And  we  waive  any  claim  for  dam- 
age done  to  our  several  properties,  if  any,  by  reason  of  said 
improvement.''  "Die  ordinance  passed  pursuant  to  this  petition 
is  not  printed  in  the  appellant's  paper-book,  but  the  official  rec- 
ord of  the  trial  shows  that  it  was  admitted  by  counsel  that 
the  improvement  involved  in  the  case  was  made  in  pursuance 
of  ita  immsbns.   Leaving  out  of  view  the  alleged  widening  of 
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the  street  of  which  we  have  spoken,  the  improvement  con- 
sisted of  these  elements:  first;  widening  the  cartway  part  of  the 
street  to  thirty  feet,  lowering  the  grade  of  that  part  of  the  street 
about  two  feet  below  the  previous  grade  of  the  cartway,  paving 
it  with  brick  and  curbing  it;  second,  cutting  down  the  sidewalk 
embankment  on  each  side  of  the  cartway,  as  thus  widened  and 
graded,  to  the  level  of  the  curbs.  The  plaintiff  testified  that 
before  the  latter  was  done  there  were  five  steps  leading  from 
the  sidewalk  to  his  front  door,  and  two  steps  from  the  sidewalk 
to  a  side  door,  whereas,  since  the  lowering  of  the  grade  of  the 
sidewalk,  from  thirteen  to  fifteen  steps  will  be  required.  So  it 
is  seen,  if  the  plaintiff  is  to  be  credited,  that  the  change  of 
the  sidewalk  grade  was  considerable.  The  question  is  whether 
the  release  covered  the  damages  thereby  occasioned.  Amongst 
other  instructions  upon  this  subject  the  court  said:  "It  does 
not  appear  here  that  there  was  ever  any  grade  established  for 
the  sidewalk  in  that  vicinity  by  any  borough  authority,  and  in 
the  absence  of  such  official  designation  of  grade  the  natural 
grade  of  the  sidewalk,  if  such  there  was  along  there,  prior  to  the 
time  of  the  improvement,  would  govern,  and  if  there  has  been 
any  substantial  change  of  the  grade  in  such  way  as  to  do  dam- 
age to  the  plaintiff,  he  would  be  entitled  to  recover  damages  on 
that  account.  .  .  .  The  question  for  you  is  whether  or  not 
that  sidewalk  has  been  cut  down  in  such  way  as  to  do  damage 
or  injury  to  his  property.  If  so,  it  would  be  an  element  of 
damage  to  be  considered  by  you.'' 

One  criticism  of  these  instructions  urged  by  counsel  is,  that 
they  withdrew  from  the  jury  the  question  whether  or  not  a 
part  of  the  street  formerly  used  as  a  sidewalk  was  included  in, 
and  cut  down  in  grading,  the  widened  cartway.  We  agree 
with  counsel  that  the  waiver  was  a  bar  to  recovery  for  damages 
thus  occasioned,  but  we  are  unable  to  agree  with  him  as  to  the 
effect  of  the  judge's  charge  on  the  subject.  The  instructions  in 
question  must  be  considered  in  connection  with  the  preceding 
instructions,  in  which  the  court  drew  a  proper  distincti<m  be- 
tween the  grading  done  in  order  to  the  paving  of  the  cartway 
part  of  the  street  and  the  grading  of  the  sidewalk,  and  charged 
properly  relative  to  the  applicability  of  the  release  to  the  dam- 


Digitized  by 


Google 


McMARLIN  V.  BUTLER  BORO.,  Appellant.  27 

20,  (1909).]  Opinion  of  the  Court. 

ag^s  from  the  fonner.  The  learned  judge  was  now  speaking  of 
its  applicability  to  the  latter,  and  evidently  did  not  intend  to 
withdraw  or  contradict  what  he  had  said  immediately  before. 
Nor  were  the  instructions  so  ambiguous  as  to  be  misleading;  on 
the  contrary,  after  careful  consideration  of  the  criticism  of 
counsel  we  conclude  that  it  is  not  well  foimded.  The  effect  of 
the  instructions  taken  as  a  connected  whole  was  to  convey  to 
the  mind  of  the  jurors  the  idea  that  the  waiver  covered  the 
damages  that  occurred  from  the  grading  of  the  roadway  but  not 
those  that  occurred  from  grading  the  sidewalk.  The  same  idea 
was  conveyed  in  the  answer  to  the  plaintiff's  second  point  and 
the  answer  to  the  defendant's  first  point. 

Thus  viewing  the  instructions  we  are  of  opinion  that  they 
were  correct.  *^The  consent  which  relieves  a  borough  from  its 
constitutional  obligation  to  make  just  compensaticm  to  the 
owner  for  an  injury  to  his  property,  means  something  more 
than  mere  nonresistance.  It  should  be  given  to  the  municipal- 
ity by  the  party  interested,  and  it  should  embrace,  in  express 
terms  or  by  necessary  implication,  a  release  of  the  right  to 
damages:"  Jones  v.  Bangor  Boro.,  144  Pa.  638;  Dunn  v.  Taren- 
tum  Boro.,  23  Pa.  Superior  Ct.  332.  The  release  of  damages 
interpreted  in  the  light  of  this  just  principle  is  not  the  same  as  if 
the  petition  had  simply  prayed  that  the  street  be  graded, 
paved  and  curbed.  The  petitioners  invoked  the  exercise  of  the 
power  conferred  upon  borough  authorities  by  a  particular 
statute,  namely,  the  Act  of  April  23, 1889,  P.  L.  44,  which,  as  its 
title  indicates,  relates  only  to  the  paving,  curbing  and  macada- 
mizing of  streets.  The  improvement  contemplated  in  the  re- 
lease of  damages  was  such  as  the  borough  could  make  in  the 
exercise  of  that  power.  True,  the  petition  speaks  of  grading, 
but  it  was  grading  to  be  done  under  the  provisions  of  that  act, 
and  as  is  pointed  out  by  our  Brother  Hbad  in  Shady  Avenue, 
34  Pa.  Superior  Ct.  327,  it  is  matter  of  common  knowledge  that 
the  paving  of  a  street  usually  involves  excavation  to  bring 
about  imiformity  of  grade  and  contour.  The  terms  of  the  peti- 
tion would  have  been  satisfied  by  the  grading  of  the  part  of 
the  highway  the  borough  elected  to  pave.  It  no  more  cidled  for 
grading  the  entire  widlJi  of  the  street  than  for  paving  the  entire 
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width.  Again,  it  was  grading,  the  cost  of  which  could  be  as- 
sessed against  the  property  owners  under  the  act  of  1889,  that 
the  petition  prayed  for.  If  the  borough  had  elected  to  pave  the 
entire  width  of  the  street  from  property  line  to  property  line, 
perhaps  the  release  would  have  barred  recovery  of  damages. 
But  the  borough  did  not  elect  to  do  this,  but  left  space  on  either 
side  for  foot  walks.  Whatever  the  borough  did  with  regard  to 
these  parts  of  the  street  was  not  done  imder  the  act  of  1889  and 
was  not  an  improvement,  the  cost  of  which  could  be  assessed 
against  the  property  owners.  "  Whilst  it  may  be  conceded  that 
the  term  'street,'  in  its  broadest  significance,  includes  the 
sidewalk  as  well  as  the  cartway,  it  has  long  been  the  policy  of 
the  law  to  distinguish  between  them,  and  to  recognize  that  as 
to  the  former,  the  rights  and  responsibilities  of  the  owner  of 
property  are  quite  different  from  those  enjoyed  or  imposed  on 
him  in  relation  to  the  latter,  or  the  street  as  that  word  is  used 
and  understood  in  the  common  speech  of  the  people:''  Shady 
Avenue,  34  Pa.  Superior  Ct.  327.  This  distinction  between 
sidewalks  and  cartwa3rs  is  recognized  and  maintamed  in  many 
acts  cited  in  the  appellee's  brief.  In  referring  to  the  act  of  1889 
as  the  source  of  the  borough's  power,  the  petitioners  recog- 
nized this  distinction,  and  plainly  indicated  their  intention  to 
restrict  their  release  to  the  grading  and  paving  of  the  roadway, 
as  distinguished  frcHn  the  sidewalk. 

We  have  not  discussed  every  point  suggested  in  the  able 
argument  of  appellant's  coimsel,  but  we  have  discussed  the 
main  points  and  have  given  full  .consideration  to  the  entire  ar- 
gument of  counsel.  We  find  no  error  which  would  justify  a 
reversal  of  the  judgment. 

Judgment  aflSimed. 

PoRTBR,  J.,  dissents. 
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Commonwealth  t;.  Pemisylvania  Railroad  Company, 

Appellant. 

Criminal  Jaw — Senience-~Amendment  of  sentence — Nuisance — Bail' 
road. 

1.  Where  a  sentence  has  been  fully  executed  a  court  cannot  subject 
the  defendant  to  additional  punishment,  either  by  a  new  sentence  or  an 
amendment  of  the  original  sentence. 

2.  Wh««  the  court  has  sentenced  a  raihroad  company  convicted  of  a 
nuisance  in  erecting  an  embankment  across  a  public  highway,  to  make  a 
crossing  throu^  the  embankment  in  a  particular  way,  and  the  railroad 
ocHnpany  has  fully  executed  the  sentence  in  the  manner  specified  therein, 
the  court  cannot  subsequently  upon  proof  that  the  crossing  was  inade- 
quate and  improper,  amend  the  sentence  so  as  to  require  further  ex- 
penditure by  ibe  company  upon  the  crossing. 

Argued  April  12,  1909.  Appeal,  No.  144,  April  T.,  1909,  by 
defendant,  from  order  of  Q.  S.  Warren  Co.,  Dec.  T.,  1907, 
No.  28,  impoBing  an  amended  sentence  in  case  of  Common- 
wealth V.  Pennsylvania  Railroad  Company.  Before  Rice, 
P.  J.,  Porter,  Henderson,  Morrison,  Orlady  and  Head,  JJ. 
Reversed. 

Indictment  for  nuisance.    Before  Lindsey,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Verdict  of  guilty,  upon  which  judgment  of  sentence  was 


Errors  amgned  were  in  the  following  form : 

1.  The  court  erred  in  rejecting  the  evidence  of  the  plot  or 
map  made  by  Thomas  Struthers,  then  the  owner  of  the  land  of 
the  subdivision,  caUed  East  Warren,  but  not  then  made  part  of 
the  borough  of  Warren.  This  map  was  made  May  15, 1885,  and 
duly  recorded  in  the  recorder's  office,  Warren  county,  Pennsyl- 
vania, in  Deed  Book  No.  86,  p.  195. 

2.  The  court  erred  in  rejecting  the  offer  by  the  defendant  of 
the  condenmation  proceedings  in  the  common  pleas  of  Warren 
county,  No.  72,  September  Term,  1885,  Thomas  Struthers  v. 
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Bufifalo,  Pittsburg  &  Western  Railroads.  This  would  show  that 
Thomas  Struthers,  the  then  owner,  was  paid  for  the  land  and 
right  of  street. 

3.  The  court  erred  in  imposing  the  amended  sentence,  of 
November  7,  1908,  amending  the  sentence  of  September  11, 
1908,  which  had  been  fully  compUed  with  at  a  lai^e  cost  to  the 
defendant  company.  We  contend  that  the  second  or  amended 
sentence  of  November  7, 1908,  was  error;  it  will  be  recalled  that 
the  indictment  in  this  case  was  to  No.  28,  December  session, 
1907,  and  tried  during  June  session. 

J.  Ross  Thompson  &  8on,  for  appellants. — ^The  amended 
sentence  of  November  7  to  the  original  sentence  of  Septem- 
ber 11,  1908,  was  error:  Com.  v.  Mayloy,  57  Pa.  291;  Com.  v. 
Keeper  of  Workhouse,  6  Pa.  Superior  Ct.  420. 

William  S.  Clark,  district  attorney,  with  him  W,  D.  Hinckley 
and  J.  H.  Alexander,  for  appellee. — It  seems  to  us  that  the  coiut 
was  clearly  within  its  rights  in  amending  the  sentence  in  this 
case:  Com.  v.  Brown,  12  Phila.  600;  Com.  v.  Monroe,  15  Phila. 
379;  Com.  v.  Thompson,  18  Pa.  C.  C.  Rep.  487;  Dyott  v.  Com., 
5  Whart.  67;  Com.  v.  Mayloy,  57  Pa.  291;  Beale  v.  Com.,  25  Pa. 
11;  Com.  V.  Patterson,  5  Kulp,  307;  Com.  v.  Gillespie,  25  Pa. 
C.  C.  Rep.  153;  Northern  Cent.  Ry.  Co.  v.  Com.,  90  Pa.  300. 

Opinion  by  Rice,  P.  J.,  October  11,  1909: 

The  nuisance  charged  in  the  indictment  was  the  erection 
and  maintenance  of  an  embankment  across  a  public  highway 
commonly  called  Elm  street,  formerly  First  street,  about  ten 
feet  in  height  above  the  level  of  the  street,  upon  which  em- 
bankment was  laid  the  track  of  the  defendant  company.  It 
appears  in  the  evidence  that  prior  to  the  erection  of  this  em- 
bankment the  company  carried  its  track  across  the  street 
upon  trestlework,  space  being  left  between  the  bents  for  travel 
along  the  street.  The  embankment  was  erected  in  order  to 
avoid  rebuilding  the  trestlework,  and  at  the  time  of  the  de- 
fendant's conviction  completely  shut  off  travel  along  the 
street  at  that  point. 
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There  are  but  three  assignments  of  error.  The  first  two  re- 
late to  the  rejection  of  certain  offers  of  evidence,  but  as  these 
are  not  in  conformity  to  our  rules  and,  moreover,  are  not 
based  on  exceptions  taken  at  the  trial,  they  will  not  be  con- 
sidered. Leaving  them  out  of  view,  there  is  no  assignment 
of  error  which  raises  any  question  as  to  the  propriety  of  the 
conviction.  The  charge  was  not  excepted  to  and  at  the  con- 
clusion the  defendant  withdrew  its  points.  For  present  pur- 
poses, therefore,  we  must  assume  that  every  essential  to  a 
valid  conviction  of  the  nuisance  charged  in  the  indictment, 
namely,  the  unlawful  erection  and  maintenance  of  an  embank- 
ment across  a  pubUc  highway,  was  established  by  the  evidence. 
But  instead  of  sentencing  the  defendant  to  abate  the  nui- 
sance, which  in  the  case  of  a  structure  unlawfully  erected  upon 
a  public  highway  is  ordinarily  accomplished  by  removing  tte 
structure,  the  coiu*t  imposed  the  following  sentence:  "Defend- 
ant sentenced  within  thirty  days  from  this  date  to  construct 
a  good  and  convenient  crossing  over  its  tracks  at  Elm  street, 
Warren  borough,  at  least  sixteen  feet  in  width,  and  to  con- 
struct a  good  dirt  or  gravel  approach  thereto  on  each  side  of 
the  track  at  least  twenty-four  feet  in  width,  from  the  edge  of 
its  right  of  way  on  each  side  of  the  track  up  to  and  even  with 
the  crossing,  so  that  the  same  shall  be  a  general  ascent  from 
the  street  to  the  railway  crossing.  Defendant  to  pay  costs  of 
same,  also  the  cost  of  prosecution."  This  sentence  was  im- 
posed on  September  11,  1908.  On  November  7  following  the 
commonwealth's  counsel  moved  the  court  to  amend  and  mod- 
ify the  sentence  in  such  maimer  as  should  seem  to  the  court 
fit  and  proper,  so  that  the  same  should  result  in  the  abate- 
ment of  the  nuisance  and  provide  for  a  safe  and  reasonable 
passageway  along  the  street.  This  motion  was  supported  by 
the  ex  parte  affidavits  of  two  engineers  to  the  effect  that  the 
embankment  as  changed  by  the  company  was  still  an  ob- 
struction to  free  travel  along  the  highway  because  of  the  steep 
and  precipitous  slopes  of  the  embankment.  In  opposition  to 
this  motion,  it  was  shown  by  the  affidavit  of  defendant's 
superintendent,  which  in  this  particular  was  uncontradicted, 
that  the  defendant  had  constructed  the  crossing  in  accordance 
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with  the  terms  of  the  sentence  and  had  paid  the  costs,  and  it 
was  tirged  that  in  view  of  these  facts  the  court  could  not  im- 
pose a  new  or  additional  sentence.  Another  objection  set  iq> 
in  the  affidavit  was  to  a  change  of  the  sentence  which  would 
compel  the  defendant  to  grade  or  embank  Elm  street  outside 
of  its  right  of  way.  The  learned  judge  did  not  discuss  these 
objections  in  his  opinion  sustaining  the  motion,  but  being 
convinced  by  the  conmionwealth's  affidavits  that  he  had 
acted  under  a  mistake  of  fact  in  imposing  the  original  sentence 
made  the  following  order:  ''The  sentence  is  amended  so  as  to 
read:  The  defendant,  The  Pennsylvania  Railroad  Company, 
shall  extend  the  approaches  to  the  crossing  at  Elm  street, 
along  the  center  of  Elm  street  on  each  side  of  the  crossing  by 
filling  with  either  cinders,  dirt  or  gravel,  twenty-four  feet  in 
width,  far  enough  to  make  the  grade  of  the  approaches  on  each 
side  of  the  embankment  or  crossing  a  ten  per  cent  grade." 
It  should  be  stated  that  the  defendant  was  not  responsible  in 
any  way  for  the  mistake  of  fact  if  one  was  made.  This  order  of 
November  7,  1908,  is  the  subject  of  the  third  assignment  of 
error. 

It  is  claimed  that  this  so-called  amendment  was  illegal  be- 
cause the  term  at  which  the  original  sentence  was  pronounced 
had  expired,  and  it  is  not  seriously  contended  that  this  would 
not  be  a  fatal  objection  if  the  fact  be  as  stated :  Cbnmicuiwealth 
V.  Mayloy,  57  Pa.  291 ;  Commonwealth  ex  rel.  Nuber  v.  Keeper 
of  Workhouse,  6  Pa.  Superior  Ct.  420.  But  while  we  are  in- 
formed by  counsel  that  the  four  terms  of  quarter  sessions  of 
Warren  coimty,  as  fixed  by  law  and  nde  of  court,  begin  on 
certain  Mondays  of  March,  Jime,  September  and  December, 
we  are  not  furnished  with  a  copy  of  the  order  of  court  fixing 
its  terms  and  therefore  are  not  informed  as  to  their  length. 
We  therefore  pass  this  objection.  The  power  of  the  coiuii  to 
reconsider  and  alter  its  sentence,  and  even  increase  the  punish- 
ment, during  the  term  at  which  it  was  pronounced,  if  nothing 
has  been  done  under  it,  is  recognized  generally  in  this  country. 
While  in  some  cases  outside  this  commonwealth  it  has  been 
held  that  steps  taken  under  a  sentence — ^for  example,  a  sub- 
stantial part  execution  thereof — cuts  ofif  the  ri^t,  we  are  not 
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prepared  to  say  that  this  is  the  fixed  and  unvarying  rule  in 
Pennsylvania  to  be  applied  without  regard  to  the  circum- 
stances of  the  particular  case.  But  where  the  sentence  has 
been  fully  executed  the  power  of  the  court  to  subject  the  de- 
fendant to  additional  punishment,  whether  by  a  new  sentence 
or  an  amendment  of  the  original,  is  gone.  See  1  Bishop's  New 
Grim.  Law,  sec.  990,  and  cases  there  cited.  A  pertinent  illus- 
tration of  the  result  of  holding  differently  was  given  by  Jus- 
tice Miller  in  Ex  parte  Lange,  85  U.  S.  163.  After  stating 
that  the  terms  of  many  courts  extend  through  considerable 
periods  of  time,  often  many  months,  with  adjournments  and 
vacations  in  the  same  term,  at  the  discretion  of  the  judge,  he 
says,  inter  alia:  "Or  if  the  judgment  of  the  court  is  that  the 
convict  be  imprisoned  for  four  months,  and  he  enters  imme- 
diately upon  the  period  of  pimishment,  can  the  court,  after 
it  has  been  fully  completed,  because  it  is  still  in  session  of 
the  same  term,  vacate  that  judgment  and  render  another  for 
three  or  six  months'  imprisonment,  or  for  a  fine?  Not  only 
the  gross  injustice  of  such  a  proceeding,  but  the  inexpediency 
of  placing  such  a  power  in  the  hands  of  any  tribunal  is  man- 
ifest." But  it  may  be  said  that  the  original  sentence  in  this 
case,  so  far  as  it  related  to  the  construction  of  the  crossing, 
was  not  imposed  as  punishment,  but  in  the  exercise  of  the 
court's  power  to  order  the  abatement  of  the  nuisance.  Let 
this  be  granted;  it  was  nevertheless  part  of  the  judgment,  and 
it  expressed  the  determination  of  the  court  as  to  what  would 
abate  the  nuisance.  Its  legality  is  not  now  in  question.  The 
commonwealth  recognized  its  validity  by  not  appealing,  or 
even  objecting  to  it  until  after  it  had  been  fully  executed,  and 
the  defendant  acquiesced  in  it  by  complying  with  it  and  still 
does  so  by  not  assigning  it  for  error.  If  the  defendant  had 
been  sentenced  originally  to  abate  the  nuisance  it  might  have 
elected  to  do  so  by  removing  the  embankment.  Or  if  the 
original  sentence  had  required  it  to  do  all  that  it  is  now  required 
to  do  the  defendant  might  well  have  objected  on  appeal  that 
it  ought  to  have  been  given  the  opportunity  to  abate  the 
nuisance  in  the  manner  above  indicated.  It  chose,  however, 
to  submit  to  the  judgment  of  the  court,  for  which  it  ought  not 
Vol.  xli— 3 
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to  be  held  in  faulty  and  having  gone  to  the  expense  of  con- 
structing the  crossing  in  accordance  witii  its  sentence  it  can- 
not now  be  put  in  the  same  position  as  if  the  sentence  as 
amended  had  been  imposed  originally.  If  a  mistake  of  fact 
was  made  in  imposing  the  ori^nal  sentence,  it  was  not  one 
which  needed  an  experiment  to  develop.  The  common- 
wealth could  have  ascertained  it  by  very  simple  investigation, 
and,  if  it  desired  to  have  it  corrected,  the  time  to  move  tiie  court 
to  that  efifect  was  before  the  defendant  had  gone  to  the  expense 
of  carrying  the  sentence  to  full  completion.  So  also  M  the 
commonwealth  deemed  the  sentence  erroneous  in  point  of 
law  it  could  have  appealed.  It  resorted  to  neither  of  these 
remedies,  and  it  was  too  late  after  the  defendant  had  gone  to 
the  expense  of  compljdng  with  tiie  sentence  to  correct  the 
mistake  by  compelling  the  defendant  to  go  beyond  the  limits 
of  its  right  of  way  and  to  change  the  grade  of  a  borough  street 
to  tile  injury,  perhaps,  of  owners  of  abutting  property. 

We  have  already  answered,  substantially,  the  contention 
that  if  it  should  be  concluded  that  there  was  error  on  the  part 
of  tiie  court  in  passing  sentence  this  court  now  has  opportunity 
to  pass  such  sentence  as  the  court  below  ought  to  have  passed 
and  to  remit  the  record  for  further  proceeding.  The  original 
sentence  is  not  before  us  for  correction,  and  certainly  it  can- 
not be  contended  that  we  may  correct  the  amendment  by 
substituting  a  sentence  compelling  the  defendant  to  undo 
what  it  was  compelled  to  do  by  l^e  original  sentence.  The 
third  assignment  of  error  is  sustained  and  the  order  of  Novem- 
ber 7,  1908,  is  reversed  and  set  aside. 


Clark  V.  Neshannock  Stone  Company,  Appellant. 

NegUgence-^-Quarry  company—Injuries  to  dam— Evidence— Case  far 

1.  In  an  action  against  a  quarry  company  to  recover  damages  for  in- 
juries to  a  dam  caused  by  the  deposit  therein  of  large  quantities  of  stone, 
earth  and  other  material,  where  the  evidence  of  the  plaintiff  and  one  of 
his  witnesses,  although  contradicted  by  the  defendant,  tends  to  show 
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that  the  defendant  operated  the  only  quarry  above  the  dam,  that  the 
dam  was  filled  with  earth,  stone  and  other  materials  two  to  three  feet 
deep  over  extensive  areas,  the  dimensions  of  indiich  were  approximately 
stated,  and  the  amount  of  cubic  yards  of  deposit  approximately  esti- 
mated, and  the  plaintiff's  contention  is  corroborated  by  evidence  as  to 
the  location  of  the  quarries  and  the  refuse  dumps,  with  reference  to  the 
banks  of  the  stream,  the  slope  of  the  banks,  and  the  manner  of  carrying 
on  the  quarry. 

2.  In  such  a  case  the  plaintiff's  right  to  recover  nominal  damages,  at 
least,  upon  the  facts  testified  to  by  him  and  his  witnesses,  is  an  in- 
superable obstacle  to  a  binding  direction  to  the  defendant,  and  conse- 
quently to  the  entry  of  judgment  for  defendant  non  obstante  veredicto. 

Aiigued  May  13,  1909.  Appeal,  No.  185,  April  T.,  1909,  by 
defendant,  from  judgment  of  C.  P.  Lawrence  Co.,  Jmie  T.,  1904, 
No.  95,  on  verdict  for  plaintiff  in  case  of  William  A.  Clark  v. 
Neshannock  Stone  Company.  Before  Rice,  P.  J.,  Porter, 
Henderson,  Morrison,  Orlady,  Head  and  Beaver,  JJ.  Af- 
firmed. 

Trespass  to  recover  damages  for  injuries  to  a  dam.  Before 
W.  E.  Porter,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff  for  $500.  Defendant  ap- 
pealed. 

Errors  assigned  were  in  refusing  binding  instructions  for  de- 
fendant and  in  overruling  judgment  for  defendant  non  obstante 
veredicto. 

H.  K.  Gregory,  with  him  T.  W.  Dickey,  for  appellant. 

J.  Norman  Martin  and  A,  Martin  Graham,  for  appellee. 

Opinion  bt  Rice,  P.  J.,  October  11, 1909: 

The  plaintiff  owned  land  and  a  dam  on  Neshannock  creek, 
and  the  defendant  owned  and  operated  stone  quarries  along 
the  creek  above  him.  The  plaintiff  alleged  that  the  defendant 
dumped  in  the  stream  the  debris  and  refuse  produced  m  its 
quanying  operations,  consisting  of  large  quantities  of  earth, 
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stone,  spawlsy  trunks  of  trees,  logs,  brush  and  other  materials, 
which,  being  carried  down  the  stream,  lodged  in  his  dam,  and 
materially  lessened  its  storage  capacity,  in  which  its  value 
chiefly  consisted.  The  learned  trial  judge  instructed  the  jury 
that  the  defendant  could  not  be  held  responsible  for  any  de- 
posit in  the  dam  other  than  those  coming  frcmi  its  own  quar- 
ries; that  if  it  deposited  the  refuse  from  its  quarries  on  its  own 
land,  where  it  would  not  be  washed  away  by  ordinary  floods, 
but  where  it  was  washed  away  by  extraordmary  floods  and 
deposited  in  plaintiff's  dam,  it  was  not  liable  for  the  injury  sus- 
tained ;  and  that  it  was  incumbent  on  the  plaintiff  to  show  how 
much  of  the  deposit  in  the  dam  was  caused  by  the  defendant. 
The  defendant  has  no  just  cause  to  complain,  and  does  not 
complain,  of  these  instructions.  The  matters  it  assigns  for 
error  are  that  the  court  refused  its  point  for  binding  direction 
and  overruled  its  motion  for  judgment  non  obstante  veredicto, 
and  this  complaint  is  based  on  the  single  contention  thus 
expressed  in  its  twelfth  point:  "There  bemg  no  testimony  in 
this  case  to  show  how  much  of  the  deposit  in  this  mill  dam 
was  caused  by  the  defendant  company,  your  verdict  must  be 
for  the  defendant."  The  plaintiff  testified  that  he  was  on  the 
dam  very  frequently,  and  that  he  never  saw  or  knew  of  any 
deposits  of  sediment,  trees,  earth  or  other  material  in  the  dam 
before  the  opening  of  the  quarries,  and  that  after  the  defendant 
took  possession  logs,  stumps,  stones,  gravel  and  earth  were 
thrown  over  the  bank.  Being  asked  what  change  took  place 
in  the  condition  of  his  dam  after  the  defendant  took  charge 
of  the  quarries,  he  testified  as  follows:  "A.  It  was  bemg  filled 
up;  the  sediment  was  being  thrown  in;  it  was  filling  it  up.imtil 
it  broke.  Q.  How  much  of  the  dam  was  filled  up?  A.  There 
was  a  large  body  of  gravel  and  chippings  at  the  upper  end  of 
my  dam  adjoining  the  stone  quarry  property,  I  should  say 
100  feet  square  and  at  least  two  feet  deep,  a  deposit,  and  then 
there  was  a  very  large  deposit  at  the  mouth  or  near  the  breast 
of  the  dam;  there  was  a  deposit  there  for  300  feet  from  the 
breast  of  the  dam,  at  least  three  feet  deep  all  over  that  160  feet 
wide,  at  the  lower  end  it  wasn't  so  wide  above  it;  it  appeared 
above,  it  was  perhaps  120  feet  at  the  upper  aid  and  160  feet 
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at  the  lower  end— the  160  or  170  at  the  lower  end  includes  the 
breast  of  the  dam  and  my  head  race.''  He  testified  further 
that  in  June  or  July,  1902,  he  notified  the  defendant  to  cease 
throwing  materials  into  the  dam  and  to  remove  what  had 
already  been  deposited;  that  at  that  time  the  defendant  had 
thrown  gravel,  chippings,  earth,  stumps  and  trees  over  the 
bank,  and  the  flood  washed  them  down  into  the  dam;  and  that 
the  defendant  continued  this  for  scHne  time  after  the  notice 
was  given.  He  further  testified  that  at  the  time  Mr.  Mc- 
Conahy,  whose  testimony  we  are  about  to  refer  to,  made  his 
survey,  which  was  a  few  dajm  before  the  trial,  a  considerable 
part  of  the  sediment  had  been  washed  out  by  the  floods,  and 
that  there  was  only  about  one-half  as  much  in  the  dam  then 
as  there  was  at  the  time  the  suit  was  brought.  After  Mr.  Mc- 
Conahy  had  testified  preliminarily  as  to  his  experience  as  a 
civil  engineer,  his  survey  and  his  plot,  he  was  interrogated  and 
answered  as  follows:  "Q.  State  if  you  made  a,py  calculation  of 
the  quantity  of  debris  and  material  in  the  dam;  the  part  you 
have  indicated  on  that  map?  A.  Yes;  you  mean  the  whole 
^i^g^  Q.  Yes.  A.  Yes,  sir.  Q.  What  is  the  quantity  you 
estimate?  A.  Thirty-five  hundred  yards.  Q.  Over  what  area 
does  that  extend?  A.  Well,  about  400  feet  along  and  over 
160  feet  wide  at  the  dam — about  100  feet  wide  and  400  feet 
long.  Q.  You  estimate  that  there  are  3,500  cubic  yards  of 
material  in  the  dam?  A.  Yes.  Q.  From  your  experience  as  an 
engineer  in  making  estimates  for  excavation,  what  would  it 
cost  to  remove  that  material?  A.  I  should  say  at  least  Sl.OO  a 
yard."  In  connection  with  the  foregoing  we  quote  the  follow- 
ing from  his  cross-examination:  "Q.  You  aren't  able  to  say 
how  much  of  this  came  from  the  quarries  above?  A.  No,  sir. 
Q.  And  it  is  all  mixed  with  matter  that  came  down  from  the 
fields,  possibly  some  from  the  quarries^  isn't  that  a  fact? 
A.  Well,  I  would  say  the  material  that  I  saw  there  along  the 
edge  of  where  it  is  washed  out,  the  edge  of  the  channel  now, 
seems  to  be  of  material  that  would  come  from  the  quarry 
principally.  Q.  How  thick  was  that  vem  or  deposit?  A.  Oh, 
it  ran  sometimes  six  inches  thick.  Q.  But  the  whole  mass  was 
about  two  and  one-half,  wasn't  it?   A.  Yes,  sir."    It  is  also  to 
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be  noticed  that  there  were  no  other  quarries  upon  the  stream 
above  the  plaintiff  and  that  there  is  no  e^ence  of  similar 
operations  being  carried  on  by  others  while  the  defendant  was 
operating  its  quarries.  Further,  the  evidence  as  to  the  loca- 
tion of  the  quarries  and  the  refuse  dumps  with  reference  to  the 
banks  of  the  stream,  the  slope  of  the  banks  and  the  manner 
of  canying  on  the  operation  lends  corroboration  to  the  plain- 
tiff's contention  that  the  principal  part  of  the  deposit  in  his 
dam  came  from  the  quarries.  As  is  said  in  the  opinion  of  our 
Brother  Henderson  in  Pierce  v.  Lehigh  Valley  Coal  Co.,  40  Pa. 
Superior  Ct.  566,  "  It  was  the  duty  of  the  plidntiff  to  introduce 
evidence  to  show  to  what  extent  the  injury  complained  of  was 
the  consequence  of  the  defendant's  action,  but  it  cannot  be 
expected  that  this  can  be  done  with  mathematical  exactness. 
Evidence  which  reasonably  tends  to  support  the  plaintiff's 
allegation  is  sufficient.^^  Perhaps  the  evidence  would  not 
justify  a  finding,  that  the  entire  3,500  yards  of  deposit,  testified 
to  by  Mr.  McConahy  came  from  the  defendant's  quarries,  but 
surely,  if  the  jury  believed  the  plaintiff  and  his  witnesses,  a 
finding  that  one-third  or  one-half,  for  example,  came  from 
him,  would  be  within  bounds.  It  may  be  said  that  we  have 
presented  a  one-sided  view  of  the  testimony,  selecting  that 
which  is  favorable  to  the  plaintiff  and  omitting  reference  to 
that  adduced  by  the  defendant.  This  would  be  a  just  criti- 
cism, if  it  were  our  province,  and  we  were  undertaking  to 
determine  the  questions  of  fact.  But  this  is  not  our  province, 
and  all  that  we  have  undertaken  to  do  is  to  show  that  there 
was  evidence,  which,  if  believed  by  the  jury,  would  justify  a 
verdict  in  favor  of  the  plaintiff  for  a  substantial  sum.  Besides 
that,  the  plaintiff's  right  to  recover  nominal  damages,  at  least, 
upon  the  facts  testified  to  by  him  and  his  witnesses,  was  an 
insuperable  obstacle  to  a  binding  direction  for  the  defendant, 
and  consequently,  to  the  entry  of  judgment  in  its  favor  non 
obstante  veredicto. 
Judgment  affirmed. 
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Miller  v.  EullesowicZ;  Appellant. 

Married  women — Htuiband  as  agent. 

U  When  in  the  making  of  a  paiol  contract  both  husband  and  wife  join 
in  the  negotiation  and  the  work  contemplated  by  and  done  under  the 
contract  involyes  exclusively  the  improvement  of  the  estate  of  the  wife, 
the  presumption  is  that  the  contract  is  made  on  behalf  of  the  wife,  and, 
in  the  absence  of  an  express  stipulation  that  she  shall  be  liable  only 
jointly  with  her  husband,  an  action  may  be  maintained  against  her  alone. 

PracHee,  C.  P. — Pleading — Plea  of  abatement. 

2.  If  a  person  be  omitted  as  defendant  who  ought  to  be  joined  in  an 
action  founded  on  a  joint  contract,  whether  on  a  specialty  or  not,  the  ob- 
jection can  be  taken  advantage  of  only  by  a  plea  in  abatement. 

Argued  March  2,  1909.  Appeal,  No.  12,  March  T.  1909,  by 
defendant,  from  judgment  of  C.  P.  Luzerne  Co.,  May  T.,  1906, 
No.  701,  on  verdict  for  plaintiff  in  case  of  Gilbert  Miller  v. 
Frances  Eullesowicz.  Before  Ricb,  P.  J.,  Porter,  Hender- 
son, Morrison,  Head  and  Beaver,  JJ.    Affirmed. 

Assumpsit  for  work  done.    Before  Fuller,  J. 
The  opinion  of  the  Superior  Court  states  the  case. 
Verdict  and  judgment  for  plaintiff  for  $118.28.    Defendant 
appealed. 

Error  assigned  among  others  was  refusal  of  binding  instruc- 
tions for  defendant. 

B.  W.  Davis,  with  him  D.  A.  FeU,  for  appellant. 

/.  Q.  Crevding,  with  him  D.  L.  Crevding,  for  appellee. 

Opinion  bt  Porter,  J.,  October  11, 1909: 

The  plaintiff  brought  this  action  of  assumpsit  to  recover  for 
work  done  by  him  in  the  erection  of  a  house  upon  a  lot  of  ground 
owned  by  this  defendant,  who  is  a  married  woman.  The  action 
was  ori^nally  brought  agamst  Frances  KuUesowicz,  this  de- 
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fendant,  Frank  Kullesowicz,  her  husband,  and  John  F.  Boyle. 
The  original  statement  filed  averred  that  this  defendant  and 
her  husband  Frank  Kullesowicz  were  the  owners  of  the  lot  of 
land  on  which  the  building  was  erected  and  that  this  plaintiff 
did  the  plastering  and  other  work  upon  the  building  at  the  spe- 
cial instance  and  request  of  said  parties,  and  that  the  money  to 
pay  this  plaintiff  had  been  placed  in  the  hands  of  said  Boyle. 
At  the  first  trial  of  the  case  in  the  court  below  the  plaintiff 
moved  to  amend  by  striking  out  Frank  Kullesowicz  and  John 
F.  Boyle  as  defendants,  and  thereupon,  upon  motion  of  the 
defendants,  a  juror  was  withdrawn  and  the  cause  continued. 
The  plaintiff,  on  September  25, 1907,  made  a  formal  motion  in 
writing  to  strike  out  the  names  of  Frank  Kullesowicz  and  John 
F.  Boyle  as  defendants,  and  the  court  made  a  formal  order 
allowing  said  amendment,  thus  leaving  the  action  stand  against 
Frances  Kullesowicz,  as  sole  defendant.  With  the  record  in 
this  condition  the  cause  went  to  trial  on  February  18,  1908, 
upon  the  plea  of  non  assumpsit.  The  plaintiff  produced  evidence 
which  tended  to  establish  and  was  sufficient  to  sustain  a  finding 
that  he  had  declined  to  do  the  work  upon  the  credit  of  the  gen- 
eral contractor  for  the  building,  that  he  went  to  the  building 
and  there  met  this  appellant  and  her  husband  and  informed 
them  of  his  refusal  to  do  the  work  on  the  credit  of  the  contrac- 
tor; that  Frank  Kullesowicz,  in  the  presence  of  his  wife,  the 
appellant,  said  to  him, ''  The  money  is  ready  as  soon  as  it  is  done, 
Mr.  Miller,  you  plaster  the  house ; "  that  the  wife,  this  appellant, 
nodded  her  head  and  said, "  yes '' ;  that  the  husband,  in  the  pres- 
ence of  appellant,  told  him  that  the  money  was  in  the  hands  of 
Boyle  to  pay  all  the  bills.  That  upon  the  faith  of  this  the  plain- 
tiff did  the  work  and  that  this  appellant,  the  wife,  was  frequently 
present  while  it  was  being  done  and  expressed  her  approval  of 
it.  The  defendant  contradicted  this  testimony,  but  the  jury 
foimd  in  favor  of  the  plaintiff.  The  appellant  contends  that 
the  evidence,  if  believed,  established  a  joint  contract  upon  the 
part  of  this  appellant  and  her  husband  and  that  a  verdict 
against  the  wife  alone  cannot  be  sustained. 

The  contention  of  the  appellant  is  not  well  founded.    The 
parol  contract  upon  which  the  plaintiff  relied  was  made  when 
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both  appellant  and  her  husband  were  present,  both  joined  in 
the  conversation  out  of  which  the  contract  arose,  the  wife 
acquiesced  in  what  the  husband  said  and  subsequently  directed 
and  approved  the  work  done  under  the  contract,  but  the  prop- 
erty was  that  of  the  wife  alone  and  the  work  was  done  for  the 
improvement  of  her  estate;  under  such  circumstances  the  law 
wiU  presume  that  the  husband  was  acting  as  his  wife's  agent 
and  will  imply  a  contract  on  her  part  to  pay  for  the  work: 
Bankard  v.  Shaw,  199  Pa.  623;  Einstein  v.  Jamison,  96  Pa.  403; 
Bevan  v.  Thackara,  143  Pa.  182.  When  in  the  making  of  a 
parol  contract  both  husband  and  wife  join  in  the  negotiation 
and  the  work  contemplated  by  and  done  imder  the  contract 
involves  exclusively  the  improvement  of  the  estate  of  the  wife, 
the  presumption  is  that  the  contract  is  made  on  behalf  of  the 
wife,  and,  in  the  absence  of  an  express  stipulation  that  she  shall 
be  liable  only  jointly  with  her  husband,  an  action  may  be  main- 
tained against  her  alone.  The  judgment  must  be  sustained, 
also  upon  another  groimd.  The  pleadings  gave  this  appellant 
full  notice  of  the  character  of  the  contract  upon  which  the  plain- 
tiff was  asserting  her  liabiUty;  notwithstanding  this  notice  she 
went  to  trial  upon  the  general  issue,  without  interposing  a  plea 
in  abatement.  ''There  is  no  rule  of  pleading  better  defined  in 
the  elementary  books,  or  better  supported  by  authority,  than 
that  if  a  person  be  omitted  as  defendant  who  ought  to  be  joined 
in  an  action  foimded  on  a  joint  contract,  whether  on  a  spe- 
cialty or  not,  the  objection  can  be  taken  advantage  of  only  by  a 
plea  in  abatement:"  Bellas  v.  Fagely,  19  Pa.  273;  Chorpenniog 
V.  Royce,  58  Pa.  474;  CJolUns  v.  Smith,  78  Pa.  423. 
The  judgment  is  aflSrmed. 
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Jones  V.  McDowell. 

Mortgage-'AUomey's  commissions — Discretion  of  couri-^Appeals. 

The  action  of  the  common  pleas  m  refusing  to  staike  o£P  the  att<»n^'8 
conmiission  in  the  assessment  of  damages  in  a  mortgage  foredoeure  pro- 
ceedingy  will  not  be  set  aside  unless  this  be  so  plainly  erroneous  as  will 
amount  to  abuse  of  discretion.  Such  an  application  is  an  appeal  to  the 
equitable  jurisdiction  of  the  court  whose  duty  it  is  to  weigh  the  testi- 
mony, determine  the  facts  and  exercise  a  sound  discretion  in  the  pr^n- 


Argued  April  29,  1909.  Appeal,  No.  183,  April  T.,  1909,  by 
J.  M.  Skelley,  from  order  of  C.  P.  No.  3,  Allegheny  C!o.,  May  T., 
1907,  No.  146,  discharging  rule  to  strike  off  attorney's  commis- 
sions in  case  of  Jones  v.  McDowell.  Before  Rice,  P.  J.,  Por- 
ter, Henderson,  Morrison,  Orlady,  Head  and  Beaver,  JJ. 
Affirmed. 

Rule  to  strike  ofif  attorney's  commissions. 

The  facts  appear  by  the  opinion  of  the  Superior  C!ourt. 

Error  assigned  was  the  order  of  the  court. 

L.  C.  Barton,  with  him  W.  C.  DuJcen,  for  appellant,  cited: 
National  Savings  Fund,  etc.,  Assn.  v.  Waters,  141  Pa.  498; 
Scott  V.  Carl,  24  Pa.  Superior  Ct.  460;  Lewis  v.  Savings  Bank; 
96  Pa.  86;  Walter  v.  Dickson,  176  Pa.  204-208-  lindley  v.  Rosb, 
137  Pa.  629. 

G.  William  Jones,  Jr.,  for  appellee,  cited:  Scott  v.  Cari,  24 
Pa.  Superior  Ct.  460. 

Opinion  bt  Rice,  P.  J.,  October  11, 1909: 

The  judgment  on  the  bond  accompanying  the  mortgage  was 
entered  on  March  12,  1907.  By  virtue  of  the  condition  in  the 
bond  relative  to  default  in  payment  of  any  installment  of  in- 
terest for  the  space  of  thirty  days  the  whole  principal  debt  of 
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$1,200  with  interest  had  become  due  in  the  latter  part  of  Jan- 
uary preceding.  According  to  a  stipulation  in  the  bond,  exe- 
cution might  then  have  issued  for  the  collection  of  the  debt, 
interest,  fees,  costs  and  expenses  of  collection,  including  an 
attorney's  commission  of  five  per  cent.  On  April  27,  1907, 
J.  M.  Skelley,  the  appellant,  who  had  purchased  the  mortgaged 
premises  at  bankrupt  sale  on  March  12, 1907,  subject  to  the  Uen 
of  the  mortgage,  but  had  not  yet  received  his  deed,  tendered  to 
the  plaintiff  $1,260.50  on  April  27,  1907,  and  demanded  satis- 
faction of  the  mortgage.  This  sum  was  about  sufficient  to  pay 
the  debt  and  interest  but  did  not  cover  the  costs  incident  to  the 
judgment  apart  from  the  attorney's  conmiission.  The  tender 
was  not  accepted,  the  plaintiff  desiring  the  advice  of  his  son, 
who  was  his  attorney;  accordingly  the  matter  was  postponed 
until  the  following  Monday,  April  29.  On  that  date  tiie  parties 
met  punsuant  to  their  agreement.  The  testimony  as  to  what  oc- 
curred at  this  meeting  is  not  altogether  harmonious.  The  con- 
tention of  the  appellant  is  that  the  parties  separated  upon  the 
agreement  that  they  should  meet  later  upon  telephone  call  to 
settle  up  the  matter.  On  the  other  hand,  the  plaintiff's  at- 
torney testified  that  he  then  prepared  and  submitted  to  the 
appellant  a  written  statement  showing  that  the  exact  amount  of 
the  debt,  interest  and  costs,  without  attorney's  commissions, 
was  $1,266.75,  and  said  to  him  that  upon  payment  of  that 
amount  they  would  close  the  matter  that  day.  We  quote  now 
from  his  testimony: 

''After  examining  said  statement,  he  stated  that  Mr.  Dille 
could  not  be  preset,  owing  to  a  sale  in  bankruptcy.  I  asked 
him  whether  Mr.  Dille  was  his  attorney  and  he  answered  that 
he  was  not.  I  then  asked  him  what  had  Mr.  Dille  to  do  with 
this  matter,  to  which  he  answered,  'I  do  not  want  to  pay  any 
more  money  in  until  I  get  my  deed.'  He  said  he  would  meet  us 
again  after  seeing  Mr.  Dille.  I  told  him  that  we  would  meet 
him  any  time,  but  that  it  would  be  at  his  own  risk.  Then  Mr. 
Skelley  and  Mr.  Agnew  went  out.  At  this  meeting  no  money 
was  produced." 

On  the  following  day  the  plaintiff  issued  a  fi.  fa.  on  the  judg- 
ment.   On  May  2,  the  appellant  tendered  him  $1,261.50,  and 
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it  is  alleged  offered  to  pay  the  costs  of  the  judgment,  but  the 
plaintiff  insisted  on  payment  of  the  attorney's  commission. 
Two  months  later  the  appellant  presented  his  petition  to  the 
common  pleas,  which  closed  with  the  prayer  that  the  writ  be 
stayed  and  that  the  plaintiff  be  ordered  and  directed  to  satisfy 
of  record  the  mortgage  upon  payment  to  him  of  the  sum  of 
$1,261.50.  The  court  granted  rule  to  show  cause  why  the 
prayer  of  the  petition  should  not  be  granted  and  in  the  mean- 
time ordered  the  execution  to  be  stayed,  upon  condition  that 
the  appellant  pay  to  the  plaintiff  the  sum  of  $1,261.50.  The 
appellant  complied  with  the  condition. 

This  appeal  is  from  the  subsequent  order  discharging  the 
rule  to  show  cause.  The  question  sought  to  be  raised  is  as  to 
the  plaintiff's  right  to  enforce  the  stipulation  as  to  attorney's 
conmiissions. 

Passing  all  technical  questions  as  to  the  form  of  the  rule  to 
show  cause,  and  as  to  the  appellant's  right  to  a  review  of  the 
court's  decision,  it  is  apparent  that  a  good  deal  depends  upon 
what  took  place  at  the  meetmg  on  April  29.  If  the  appellant's 
version  is  correct,  it  could  be  argued  with  much  force  that  the 
issuing  of  the  execution  on  the  following  day  was  an  act  of  bad 
faith  and  that  the  principle  appUcable  where  the  debtor  has 
been  misled  by  his  creditor  should  be  appHed  here.  See  Lewis  v. 
Germania  Savings  Bank,  96  Pa.  86.  On  the  other  hand,  if  the 
version  of  the  plaintiff's  attorney  is  correct,  the  appellant  might 
have  saved  the  attorney's  commission  by  paying  the  actual 
debt,  interest  and  costs  on  that  day,  they  being  long  overdue, 
and  he  had  plain  notice  that  any  further  delay  would  be  at  his 
risk. 

Granting  that  the  court  might  have  foxmd  the  facts  as  con- 
tended for  by  the  appellant,  it  does  not  necessarily  follow  that 
it  was  reversible  error  not  to  do  so.  His  appUcation  was  an  ap- 
peal to  the  equitable  jurisdiction  of  the  court,  whose  duty  it 
was  to  weigh  the  testimony,  determine  the  facts,  and  exercise 
a  sound  discretion^in  the  premises.  The  presumption  on  appeal 
is  always  in  favor  of  the  decision  of  the  common  pleas  upon  such 
question,  and  its  refusal  to  strike  off  the  attorney's  commission 
will  not  be  set  aside  imless  this  be  so  plainly  erroneous  as  to 
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amount  to  an  abuse  of  discretion :  Scott  v.  Carl,  24  Pa.  Superior 
Ct.  460,  and  cases  there  cited. 

In  view  of  the  testimony  and  the  facts  which  the  judges  of  the 
conmion  pleas  could  deduce  from  it,  and  the  further  fact  that 
the  tender  did  not  fully  cover  the  actual  costs,  we  cannot  say 
that  there  was  a  plain  abuse  of  discretion  in  discharging  the 
rule. 

The  appeal  is  dismissed  at  the  cost  of  the  appellant. 


West  Washington  Street. 

Road  law — Boroughs — Original  grading— Ordinance. 

1.  It  does  not  necessarily  follow  because  a  borough  cuts  down  some  of 
the  high  points  in  a  country  road  within  the  limits  of  the  borough,  and 
cuts  them  down  with  reference  to  a  general  line  of  a  street  suggested  by 
the  borough  engineer,  that  a  grade  is  legally  established. 

2.  Where  a  borough  repairs  a  street  within  its  limits,  which  was  a 
coimtry  road,  in  order  to  make  it  more  passable  and  safe,  and  not  for  the 
purpose  of  reducing  it  to  a  permanent  fixed  grade,  the  abutting  property 
owners  are  not  relieved  subsequently  from  the  pa3rment  of  an  assessment 
for  the  actual  grading  of  the  street. 

3.  In  such  a  case  no  persuasive  effect  is  to  be  attached  to  the  fact  that 
competitive  bids  were  invited  for  making  certain  cuts  and  fills  at  the 
time  the  borough  repaired  the  street  or  road. 

Argued  May  13,  1909.  Appeal,  No.  71,  April  T.,  1909,  by 
S.  C.  Cox  et  al.,  from  order  of  C.  P.  Lawrence  Co.,  March  T., 
1907,  No.  64,  dismissing  exceptions  to  report  of  viewers  In 
re  Assessment  of  Damages  for  Grading  of  West  Washington 
Street.  Before  Rice,  P.  J.,  Porter,  Henderson,  Morrison, 
Orlady,  Head  and  Beaver,  JJ.    Afltened. 

Exceptions  to  report  of  viewers.    Before  Porter,  P.  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Errors  assigned  were  in  dismissing  exceptions  to  adjudica- 
tion. 
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Richard  F.  Dana,  with  him  Robert  K.  Aiken,  Charles  R.  Dams, 
E.  F.  G.  Harper,  Oscar  L.  Jackson,  B.  A.  Wintemitz  and  A.  Mar- 
tin  Graham,  for  appellants. 

James  A.  Gardner,  city  solicitor,  for  appeUee. 

Opinion  bt  Henderson,  J.,  October  11, 1909: 
This  is  an  appeal  from  the  assessment  of  benefits  for  grading 
West  Washington  street  in  the  city  of  New  Castle.  The  objec- 
tion of  the  appellants  to  the  assessments  is  that  the  street  was 
formerly  graded  by  the  borough  of  West  New  Castle  in  which 
it  was  a  highway,  prior  to  the  annexation  of  that  borou^  to 
the  city  of  New  Castle  in  1897.  In  support  of  their  objection 
the  appellants  ofifered  evidence  showing  that  in  May,  1889,  the 
borough  council  adopted  a  grade  for  West  Washington  street 
in  accordance  with  one  of  two  lines  submitted  by  the  borough 
engineer.  At  this  time  the  street  had  not  been  adopted  by  the 
borough,  it  having  been  a  country  road  before  that.  On  Jime  24, 
1889,  an  ordinance  was  passed  declaring  the  road  a  borou^ 
street.  No  grade,  however,  was  fixed  by  the  ordinance.  Min- 
utes of  the  council  at  later  meetings  show  a  report  of  the  en- 
^eer  estimating  the  number  of  cubic  yards  of  earth  to  be 
moved  at  Mrs.  Du£fy's  comer,  on  Thomas  Davis  Hill,  and  on 
Kimberly's  Hill  along  West  Washington  street.  At  a  later 
time  bids  were  solicited  for  the  "cut"  on  Duffy's  Hill,  for  the 
"cut"  on  Kimberly's  Hill  and  for  the  "cut"  in  front  of  Thomp- 
son's lot.  Bids  were  submitted  for  the  excavation  of  these 
parts  of  the  street,  but  were  apparently  not  accepted,  for  on 
June  18, 1890,  the  contract  for  grading  the  street  was  awarded 
to  \^^am  Mitchell  because  a  former  bidder  had  refused  to  go 
into  a  contract  at  the  price  of  his  bid.  The  work  done  by 
Mitchell  was  between  Atlantic  avenue  and  Smithfield  street 
and  only  included  work  in  the  wagon-way.  This  improvement 
was  carried  on  under  the  direction  c^  the  street  committee,  who 
chang^  the  plan  in  part  from  the  line  to  which  Mitchell  sup- 
posed he  was  to  grade.  No  gutters  nor  paving  were  constructed 
by  him.  At  a  later  date,  however,  cobble-stone  gutters  were 
put  in  to  prevent  the  washing  on  the  grades.    No  ordinance 
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was  ever  passed  establishing  a  grade  for  the  street;  but  the  ap- 
pdlants  contend  that  the  action  of  the  borough  shows  a  grading 
of  the  street  according  to  a  defined  line  and  that  the  improve- 
ment for  which  they  are  now  charged  is  for  regrading  for  which 
they  are  not  liable.  The  position  of  the  appellee  is  that  the 
work  done  by  the  borou^  was  merely  a  repidr  of  the  street  and 
an  improvement  of  the  grade  at  points  where  by  reason  of  the 
piesence  of  hills  the  travel  on  the  road  was  rendered  difficult; 
that  the  approval  of  the  profile  line  submitted  by  the  engineer 
was  tentative  and  conditional  only  and  was  not  a  legislative  act, 
the  burgess  not  having  approved  tiie  resolution  and  the  road 
not  having  been  ord^ed  a  street  of  the  borou^.  The  exist- 
ence of  an  ordinance  regularly  adopted  providing  for  a  change 
cl  grade  of  a  street  is  not  absolutdy  necessary  as  a  condition 
precedent  to  the  fimig  of  a  particular  grade  line.  The  actual 
recognition  of  such  a  line  and  acquiescence  therein  by  the  bor- 
ou^  authorities  might  be  sufficient,  but  the  absence  of  munic- 
ipal legislative  action  raises  a  strong  presumption  that  it  was 
not  the  purpose  ci  the  municipality  to  establish  a  grade.  It 
does  not  necessarily  follow  because  the  borough  cut  down  some 
of  the  high  points  in  the  road  and  cut  them  down  with  reference 
to  a  general  line  of  the  street  suggested  by  the  engineer  that  a 
grade  was  legally  established.  What  was  done  was  done  at  the 
cost  of  the  borough  and  seems  to  have  been  imdertaJ^en  for  the 
purpose  of  improving  a  part  only  of  the  street.  Those  portions 
lying  east  of  Front  street  and  west  of  Smithfield  street  were  not 
included  in  the  work  of  grading  then  carried  on.  It  is  con- 
tended that  the  borou^  ordinance  of  August  18, 1890,  provid- 
ing for  the  building  of  sidewalks  on  this  street,  shows  that  the 
street  had  been  graded,  but  the  established  grade  referred  to  in 
that  ordinance  is  evidently  a  sidewalk  grade  and  not  necessar- 
ily connected  with  the  grading  of  the  wagon-way.  We  think 
no  persuasive  efifect  is  to  be  attached  to  the  fact  that  competi- 
tive Inds  were  invited  for  making  the  cuts  and  fills  at  the  time 
the  borough  improved  the  street.  It  probably  was  more  profit- 
aUe  to  proceed  in  that  way  than  by  the  emplojnnent  of  labor 
by  the  day  and  either  method  might  have  been  adopted  without 
reference  to  the  question  whether  the  work  was  to  be  done  on  a 
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street  in  which  the  grade  had  been  lawfully  established  or  on 
a  country  road  in  the  borough  which  was  in  process  of  repair. 
The  learned  judge  of  the  court  below  was  of  the  opinion  that 
tile  work  done  by  the  borough  was  repairing  to  make  the  street 
more  passable  and  safe  and  that  it  was  not  for  the  purpose  of 
reducing  the  street  to  a  permanent  fixed  grade,  and  that  the 
abutting  property  owners  are  not  relieved  from  the  pajnnent  of 
the  present  assessment  by  reason  of  what  was  then  done.  We 
do  not  find  a  sufficient  warrant  in  the  evidence  to  declare  that 
he  was  in  error  in  this  conclusion. 

The  assignments  of  error  are  therefore  overruled  and  the 
order  affirmed. 

Rice,  P.  J.,  and  Head,  J.,  dissent. 


Koller  V.  Metropolitan  Life  Insurance  Company, 
Appellant. 

Evidence — Witneae^-Canircuiictian  of  pctrty'a  own  wUness. 

1.  Where  a  party  summons  a  witness  in  the  expectation,  from  state- 
ments made  hy  the  witness,  that  he  would  testify  in  a  particular  manner, 
and  the  witness  fails  to  do  so,  the  party  may  call  other  witnesses  to  show 
that  the  witness  in  question  had  contradicted  himself. 

2.  Where,  in  an  action  on  a  life  insurance  policy,  a  physician  testifies 
indefinitely  as  to  the  time  he  attended  the  insured,  and  as  to  tiie  reasons 
for  his  conclusions,  it  is  for  the  juiy  to  say  whether  or  not  his  conclusion 
was  justified,  and  in  any  event  the  question  of  veracity  is  for  them. 

Argued  April  29,  1909.  Appeal,  No.  134,  April  T.,  1909,  by 
defendant,  from  judgment  of  C.  P.  No.  4,  Allegheny  Co.,  Third 
Term  1907,  No.  940,  on  verdict  for  plaintiff  in  case  of  Barbara 
EoUer  v.  Metropolitan  life  Insurance  Company.  Before 
Rice,  P.  J.,  Poritbr,  Henderson,  Morrison,  Orlady,  Head 
and  Beaver,  JJ.    Affirmed. 

Assumpsit  on  a  policy  of  life  insurance.  Before  Swearin- 
gbn,  p.  J. 
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The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Errors  assigned  were  in  refusing  landing  instructions  for  de- 
fendant, and  in  overruling  motion  for  judgment  non  obstante 
veredicto. 

W.  K,  JenningSy  with  him  Z>.  C.  JenningSy  for  appellant, 
cited:  U.  B.  Mut.  Aid  Society  v.  O'Hara,  120  Pa.  256;  March 
V.  Life  Ins.  Co.,  186  Pa.  629;  Lutz  v.  life  Ins.  Co.,  186  Pa.  527. 

George  E.  AUer,  with  him  Charles  H.  McKee,  H.  WaUon 
MitchM,  Clifford  K.  Wright  and  Alexander  J.  Barron,  for  appel- 
lee, cited:  Cowden  v.  Reynolds,  12  S.  &  R.  281;  Lautnery, 
Eann,  184  Pa.  334. 

Opinion  by  Beaver,  J.,  October  11, 1909; 

Plaintiff  recovered  below  up(m  a  policy  of  insurance  issued 
upon  the  life  of  her  son.  The  case  was  twice  tried.  A  compul- 
sory nonsuit  was  granted  at  the  first  trial  and,  upon  the  grant- 
ing of  a  new,  trial,  recovery  was  had  for  the  amount  of  the 
policy.  The  court  refused  binding  instructions  and  afterwards 
declined  to  enter  judgment  non  obstante.  The  assignments  of 
error  relate  to  the  refusal  of  the  point  for  binding  instructions 
and  the  moticm  for  a  new  trial  for  judgment  non  obstante 
veredicto.  The  points  for  charge  of  both  the  plaintiff  and  de- 
fendant were  refused.  The  charge  of  the  court  covered  the 
entire  case  and,  taken  in  connection  with  the  testimony,  con- 
vinces us  that  the  case  was  properly  left  to  the  jury. 

Accompan3ring  the  proof  of  death  of  the  insured  were  the 
affidavits  of  two  physicians.  Dr.  Atkinson  and  Dr.  Kirk,  in 
which  it  was  stated  that  they  had  attended  the  deceased  within 
the  time  during  which  he  stated  in  his  application  for  insurance 
that  he  had  not  been  attended  by  a  physician.  The  answers  to 
interrogatories  in  the  application  being  declared  to  be  a  war- 
ranty, the  facts  contained  in  the  affidavits  of  these  physicians 
became  of  the  first  importance.  Dr.  Atkinson  frankly  testified 
that  his  affidavit  was  based  upon  a  mistake  of  his  as  to  the 
identity  of  the  person  to  whom  the  affidavit  referred,  that  it 
Vol.  xli — 4 
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was  not  the  deceased  whom  he  had  attended  or  for  whom  he  had 
prescribed,  but  his  brother.  Dr.  Kirk's  recollection  was  not 
distinct  as  to  time.  In  the  affidavit  he  fixed  it  between  1900 
and  1905  and,  upon  his  examination,  thought  that  it  must 
have  been  the  deceased  for  whom  he  prescribed,  because  the 
brothers,  for  whom  he  had  also  prescribed,  were  dead.  The 
testimony  of  these  physicians  was  (rffered  by  the  plaintiff, 
who  called  a  witness  for  the  purpose  of  contradicting  Dr.  Kirk, 
based  upon  a  conversation  which  he  had  with  the  doctor  as  to 
his  testimony  in  regard  to  the  identity  of  the  insured  and  the 
time  at  which  he  had  prescribed  for  him,  the  conversation 
being  had  in  a  specific  inquiry  on  behalf  of  the  plaintiff  as  to 
what  the  doctor's  testimony  at  the  trial  would  be  upon  that 
subject.  The  question  asked  and  the  response  thereto  given  m^ 
contained  in  a  single  answer  of  the  witness,  in  which  he  said: 
"The  question  was:  'What  you  will  have  to  state  is  whether  or 
not  you  attended  him  between  April  23rd,  1903,  and  April  24th, 
1905.'  Andheanswereditr'Well,  I  can't  state  that,  because! 
don't  know.'  "  A  question  of  fact  was  thus  clearly  raised  and 
the  correctness  of  the  doctor's  recollection  put  in  issue. 

It  is  claimed  by  the  defendant  that  the  plaintiff  had  no 
right  to  introduce  testimony  for  the  purpose  of  contradicting 
his  own  witness.  The  court  clearly  pointed  out  the  exceptional 
character  of  this  attempt.  He  says:  ''The  witness,  Dr.  Kirk, 
was  called  by  the  plaintiff.  It  is  my  duty  to  say  to  you  that, 
when  a  party  calls  a  witness  to  the  witness  stand,  he  thereby 
certifies  to  the  jury  that  the  witness  is  worthy  of  belief.  He 
cannot  afterwards  attack  the  witness  on  the  ground  that  his 
testimony  is  unworthy  of  beUef ,  and  usually  he  is  bound  by  the 
testimony  of  the  witness.  I  say  usually,  because  that  is  ordi- 
narily the  case.  There  is  an  exception  to  that,  however,  and 
that  is  when  a  party  has  been  in  some  way  misled  by  the  testi- 
mony which  he  thinks  the  witness  may  deliver.  Now,  the 
plaintiff  here  alleges  that  she  was  misled  as  to  what  the  testi- 
mony of  Dr.  Kirk  would  have  been  and,  in  proof  of  that,  she 
has  called  to  the  witness  stand  Mr.  Barron,  who,  in  company 
with  her  counsel,  visited  Dr.  Kirk  a  few  weeks  ago  and  in- 
quired of  him  whether  or  not  he  had  actually  attended  Frank 
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KoUer,  the  deceased,  between  April  23rd,  1903,  and  April  24th, 
1905,  and  that  Dr.  Kirk  had  replied  that  he  did  not  know; 
that  he  could  not  say,  because  he  did  not  know.  Now,  there  is 
the  situation.  There  is  the  testimony  which  you  have  to  con- 
fflder  \xp(m  that,  recollecting  that  the  burden  is  upon  the  plain- 
tiff to  establish  her  case  by  the  weight  of  the  evidence."  ThiB, 
as  we  understand  it,  is  a  correct  statement  of  the  law  and 
practice  in  regard  to  this  subject.  Cowden  v.  Reynolds,  12 
S.  &  R.  281,  in  which  Chief  Justice  Tilghman  says: 

''The  argument,  which  has  been  urged  against  admitting  the 
probate  in  evidence,  is  that  the  party  who  calls  a  witness  shall 
not  be  permitted  to  discredit  him,  on  finding  that  his  testi- 
mony is  against  him.  To  a  certain  extent  this  is  true — ^but  the 
rule  admits  of  exceptions.  The  party  who  calls  a  witness  shall 
not  be  permitted  to  impeach  his  general  character,  because  that 
must  be  supposed  to  have  been  known  before  he  was  called; 
and  it  is  very  unfair  to  call  a  man  of  bad  character,  with  a  view 
to  avail  yourself  of  his  evidence,  if  it  proves  favorable,  at  the 
same  time  that  you  have  the  means  of  discrediting  him,  if  it 
turns  out  unfavorable.  Such  conduct  is  a  fraud  on  the  ad- 
niinistration  of  justice,  and  therefore  shoukl  not  be  tolerated. 
But  did  the  plaintiffs  attempt  to  act  such  a  part?  In  the  first 
place,  it  may  be  remarked,  that  Joseph  Rice  could  hardly  be 
called  the  plaintiffs'  witness.  They  did  not  call  him  volun- 
tarily— ^but,  being  one  of  the  subscribing  witnesses,  the  plain- 
tiffs were  forced  to  call  him.  But  even  if  he  had  been  strictly 
the  plaintiffs'  witness,  there  was  no  attempt  to  impeach  his 
general  character,  but  only  to  show  that  he  had  contradicted 
himself,  and  thereby  to  lessen  the  force  of  what  he  had  sworn 
in  court.  There  is  no  rule  of  law  against  this, — and  hard  indeed 
would  be  the  case  of  one  who  calls  a  witness,  expecting  that  he 
would  swear  the  truth,  if,  upon  finding  himself  deceived,  he 
may  not  show  that  the  witness  had  told  a  different  story 
at  another  time.  This  is  not  the  case  of  calling  a  witness 
known  to  be  of  bad  character.  On  the  contrary,  this  witness 
was  supposed  to  be  of  good  character,  but  his  testimony  was  a 
surprise  on  the  plaintiffs;  and,  even  then,  the  plaintiffs  did  not 
offer  to  prove  Idm  of  general  bad  character,  but  only  that  he 
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had  contradicted  himself.  This,  undoubtedly,  they  bad  a 
right  to  do,  and  therefore  this  probate  ought  to  have  been  ad- 
mitted in  evidence." 

Even  without  the  testimony  of  Barron,  it  seems  to  us  the 
case  was  for  the  jury,  the  doctor  being  indefinite  in  his  own 
testimony  as  to  time  and  as  to  the  reasons  for  his  conclusions, 
and  it  was  for  the  jury  to  say  whether  or  not  his  conclusion  was 
justified,  and  in  any  event  the  question  of  veracity  was  for 
them. 

The  charge  of  the  court  below  fairly  and  fully  covers  the 
case  and  we  are  all  of  opinion  that  it  should  be  afl&rmed. 

Judgmient  afl&rmed. 


Dugan,  Appellant,  v.  Lyon. 

Negfiffenee — AviomMln — Dtdy  of  pedestrians^'*  Stop^  look  and  liS" 
ten." 

1.  The  rule  that  a  person  must  stop,  look  and  listen  before  crossing  the 
tracks  of  a  railroad,  does  not  apply  to  a  pedestrian  who  is  about  to  cross 
a  street  upon  which  automobiles  are  operated.  Such  machines  have  no 
prescribed  coiui9e  or  direction  or  time  of  appearing,  and  are  not  to  be 
distinguished  from  other  conveyances  in  respect  to  the  rights  of  persons 
lawfully  using  the  streets.  Tlie  measure  of  the  duty  of  a  pedestrian  un- 
der such  circumstances  is  ordinary  and  reasonable  care. 

2.  Where  there  is  doubt  as  to  Hie  inference  to  be  drawn  from  the  facts 
and  the  measiu^  of  duty  is  reasonable  care,  and  the  degree  of  that  care 
varies  with  the  circumstances,  the  question  of  negligence  is  for  the  jury. 

3.  In  an  action  by  a  motorman  against  the  owner  of  an  automobile  to 
recover  damages  for  personal  injuries,  the  question  of  defendant's  negli- 
gence and  the  plaintiff's  contributory  negligence  is  for  the  jury,  where 
the  evidence  tends  to  show  that  the  plaintiff  alighted  from  his  car,  and 
while  it  was  not  in  motion  looked  up  and  down  the  street,  then  passed 
behind  the  car  to  cross  to  the  other  side  of  the  street  and  was  immedi- 
ately struck  on  the  leg  by  defendant's  automobile  which  was  being 
driven  at  a  high  rate  of  speed  within  a  few  inches  of  the  side  of  the  car, 
and  in  a  narrow  space  between  the  car  and  the  curb. 

Argued  Feb.  24,  1909.    Appeal,  No.  15.  Feb.  T.,  1909,  by 
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plaintifif,  from  judgment  of  C.  P.  Lycoming  Co.,  Dec.  T.,  1906, 
No.  290,  for  defendant  non  obstante  veredicto  in  case  of  P.  H. 
Dugan  V.  Henrietta  B.  Lyon.  Before  Rice,  P.  J.,  Porter, 
Henderson,  Morrison,  Orladt,  Head  and  Beaver,  JJ. 
Reversed. 

Trespass  to  recover  damages  for  personal  injuries.  Before 
Ormerod,  p.  J. 

The  circumstances  of  the  accident  are  stated  in  the  opinion 
of  the  Superior  Court. 

Verdict  for  plaintiff  for  $669.90.  The  court  subsequently 
entered  judgment  for  defendant  non  obstante  veredicto. 

Error  assigned  among  other  was  in  entering  judgment  for 
defendant  non  obstante  veredicto. 

James  B.  Krause,  for  appeUant. — ^The  plaintiff  exercised  due 
care  under  the  circumstances:  Thies  v.  Thomas,  77  N.  Y.  Supp. 
276;  Hennessey  v.  Taylor,  189  Mass.  583  (76  N.  E.  Repr.  224). 

We  invite  this  court's  attention  to  the  recent  case  of  Vincent 
v.  Lehigh  Valley  Transit  Co.,  220  Pa.  350,  which  we  consider 
decisive  of  this  case. 

The  precautions  taken  by  plaintiff  are  opposed  to  the  idea  of 
negligence :  Ely  v.  Ry.  Co.,  158  Pa.  233;  Cohen  v.  R.  R.  Co.,  211 
Pa.  227. 

John  J,  Reardon,  for  appellee. — ^Under  the  state  of  facts  as 
testified  to  by  appellant  himself  and  his  witnesses  he  was  guilty 
of  contributory  negligence:  Waters  v.  Wing,  59  Pa.  211;  R.  R. 
Co.  V.  Armstrong,  49  Pa.  186;  Chilton  v.  Traction  Co.,  152  Pa. 
425;  Harris  v.  Ice  Co.,  153  Pa.  278;  Hoffman  v.  Transit  Co., 
214  Pa.  87;  Wiszginda  v.  Traction  Co.,  212  Pa.  360;  Crooks  v. 
Rys.  Co.,  216  Pa.  590;  Henson  v.  Arthur,  217  Pa.  156;  Callary 
V.  Easton  Transit  Co.,  185  Pa.  176;  Sontgen  v.  Kittanning  & 
Ford  aty  Ry.  Co.,  213  Pa.  114;  Yersack  v.  R.  R.  Co.,  221  Pa. 
493. 

Defendant  was  not  guilty  of  negligence:  Goshom  v.  Smith, 
92  Pa.  435;  Punk  v.  Traction  Co.,  175  Pa.  559. 
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Opinion  by  Henderson,  J.,  October  11, 1909: 
The  verdict  of  the  jury  charged  the  defendant  with  neg^- 
gence  and  acquitted  the  plaintiff  of  contributory  ne^igenoe. 
The  learned  judge,  however,  on  the  motion  for  a  judgment  non 
obstante  veredicto  reached  the  conclusion  that  contributory 
negligence  of  the  plaintiff  was  shown  and  that  the  verdict  could 
not  be  sustained.  This  result  was  apparently  arrived  at  by  ap- 
plying the  doctrine  of  Carroll  v.  Penna.  R.  R.  Co.,  12  W.  N.  C. 
348;  Urias  v.  R.  R.  Co.,  152  Pa.  326;  Oooks  v.  Pittsburg  Rys. 
Co.,  216  Pa.  590,  and  kindred  cases  which  hold  that  where  one 
drives  or  walks  directly  in  front  of  an  approaching  car  and  is 
struck  at  the  instant  he  sets  his  foot  between  tiie  rails  there  is 
but  one  inference  which  can  reasonably  be  drawn  from  the  facts 
and  that  b  the  inference  of  contributory  ne^gence.  These 
authorities,  however,  are  only  applicable  to  the  crossing  of  rail- 
road tracks,  where  the  duty  of  care  is  absolute  because  of  known 
danger  in  the  particular  place.  The  track  has  a  permanent 
location  and  the  movement  of  cars  is  restricted  thereto.  The 
position  of  the  track  is  usually  known  to  the  traveler  as  is  also 
the  fact  that  cars  are  likely  to  be  moving  rapidly  on  the  rails. 
But  it  b  not  i^acticable  to  api^y  this  doctrine  to  the  use  of 
automobiles  on  the  public  streets  of  a  city.  They  have  no  pre- 
scribed course  or  direction  or  time  of  appearing  and  are  not  to 
be  distinguished  from  other  conveyances  in  respect  to  the 
ri^ts  of  persons  lawfully  using  the  streets.  Pedestrians  and 
persons  using  vehicles  of  other  types  have  equal  rights  with 
those  who  use  self-propelling  vehicles  on  the  public  streets.  A 
reciprocal  duty  of  care  exists  among  them.  The  measure  of 
this  duty  is  ordinary  and  reasonable  care  according  to  the  cir- 
cumstances. In  places  where  many  pass  or  congregate  a 
greater  degree  of  care  is  required  than  where  there  are  few 
travelers,  Where  there  is  doubt  as  to  the  inference  to  be  drawn 
from  the  facts  and  the  measure  of  duty  is  reasonaUe  care  and 
the  degree  of  that  care  varies  with  the  circumstances  the  ques- 
tion of  negligence  is  one  for  the  jury :  Penna.  R.  R.  Co.  v.  Peters, 
116  Pa.  206;  Gray  v.  R.  R.  Co.,  172  Pa.  383;  Haas  v.  Ry.  Co., 
202  Pa.  145;  Cohen  v.  R.  R.  Co.,  211  Pa.  227.  The  evidence 
brought  up  with  the  record  we  think  brings  this  case  within  the 
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operation  of  the  authorities  cited.  From  it  the  jury  mi^t  have 
found  the  following  facts :  Two  street  cars  were  standing  side  by 
side  on  parallel  tracks  on  Fourth  street.  The  location  was  a 
place  where  passengers  entered  and  ali^ted  from  the  cars, 
where  the  cars  stopped  for  exchange  of  motormen  and  con- 
ductors, where  a  car  bam  and  office  of  the  company  were  midn- 
tained  and  a  part  of  the  street  where  there  was  much  travel. 
The  space  between  the  south  car  and  the  curb  was  nine  feet  and 
six  inches.  The  plaintiff  was  the  motorman  of  the  car  on  the 
north  side  of  the  street.  After  having  brou^t  some  sand  from 
the  property  of  the  company  to  his  car  and  deposited  it  in  the 
sand  box  he  went  back  throu^  the  car  to  the  rear  end  with  the 
empty  sand  bucket  on  his  arm  and  passed  behind  the  car  just 
south  of  his  car  which  projected  three  or  four  feet  further  east. 
After  getting  out  of  his  car  he  looked  up  and  down  the  street  to 
see  whether  any  vehicles  were  passing  and  then  crossing  at  the 
rear  end  of  the  car  stepped  out  with  his  right  leg  in  the  direction 
of  the  south  side  of  liie  street  when  he  was  struck  by  the  de- 
fendant's automobile.  The  defendant  was  running  at  from  ten 
to  fifteen  miles  an  hour  and  her  automobile  was  about  a  foot 
from  the  side  of  the  car.  The  street  was  paved  with  asphalt 
and  no  warning  was  given  of  the  defendant's  approach.  The 
car  at  the  rear  of  which  the  plaintiff  was  passing  was  a  large  car 
and  interfered  with  the  plaintiff's  view  westward  until  he  had 
passed  far  enough  beyond  the  car  to  give  him  a  view  on  the 
street.  The  negligence  imputed  to  the  plaintiff  Was  that  he 
neglected  to  observe  the  automobile,  but  this  view  of  the  case 
fails  to  take  into  account  the  plaintiff's  testimony  that  his  view 
was  obstructed  by  the  car  and  that  he  could  not  see  the  auto* 
mobile  until  he  stepped  out  as  he  did  at  the  time  he  was  struck. 
His  evidence  is  distinct  on  that  point  and  consistent  with  gen- 
eral knowledge  as  to  the  construction  of  such  cars.  He  had 
looked  up  the  street  before  passing  behind  the  car  and  it  can- 
not  be  said  asamatter  of  lawthat  it  was  his  duty  to  peep  along 
the  side  of  the  car  before  taking  a  step  further  on  the  street. 
By  so  doing  a  more  serious  injury  mi^t  have  been  done  to  his 
head  than  to  his  leg.  The  few  inches  left  by  the  defendant  be- 
tween her  car  and  the  street  car  left  no  reasonable  opportunity 
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for  observation  and  the  duty  of  the  plaintiff  under  the  circum- 
stances was  a  question  for  the  jury,  not  for  the  court.  It  can 
not  be  declared  as  a  matter  of  law  that  the  plaintiff  was  bound 
to  anticipate  that  an  automobile  would  be  propelled  at  a  rapid 
rate  so  close  to  the  car  that  the  exposure  of  a  part  of  his  body 
beyond  the  line  of  the  side  of  the  car  would  subject  him  to  peril 
of  life  or  limb.  The  very  point  is  decided  in  Gray  v.  R.  R.  Co., 
supra.  But  even  if  the  principle  adopted  by  the  trial  judge  ap- 
pUed,  the  case  was  for  the  jiuy.  If  the  plaintiff  had  been  about 
to  cross  a  railroad  track,  having  stopped  and  looked  at  a  place 
where  he  had  a  view  of  the  track,  the  question  whether  there 
was  a  better  place  and  whether  he  ought  to  have  made  further 
observation  before  advancing  was  one  for  a  jury :  Ely  v.  Ry .  Co., 
158  Pa.  233;  Vincent  v.  Lehi^  VaUey  Transit  Co.,  220  Pa.  350. 
The  plaintiff's  act  in  looking  up  and  down  the  street  b^ore 
passing  behind  the  car  to  cross  to  the  south  side  indicates  the 
exercise  of  care  and  is  inconsistent  with  the  idea  of  that  neg^- 
gpnce  which  would  preclude  a  recovery :  Doyle  v.  Chester  Trac- 
tion Co.,  214  Pa.  382.  Moreover,  the  rule  announced  in  Carroll 
V.  R.  R.  Co.,  which  has  been  followed  in  many  later  decisions, 
is  only  applicable  to  clear  cases  where  there  is  no  reasonaUe 
doubt  in  regard  to  the  facts  or  the  inferences  to  be  drawn  from 
them.  Where  the  facts  are  in  dispute  or  where  the  inferences 
from  them  are  open  to  debate  the  case  must  go  to  the  jiuy: 
McNeal  v.  Pittsburg,  etc.,  Ry.  Co.,  131  Pa.  184;  Cromley  v. 
Penna.  R.  R.  Co.,  208  Pa.  445;  Hy  v.  Ry.  Co.,  supra. 

That  the  evidence  supports  an  inference  of  negligence  on  the 
part  of  the  defendant  we  think  cannot  be  successfully  disputed. 
The  space  between  the  car  and  the  curb  was  narrow.  Em- 
ployees of  the  street  car  company  were  in  the  immediate  vicinity 
and  one  of  them  barely  escaped  from  a  collision  with  the  auto- 
mbhile.  The  defendant,  according  to  her  own  admission,  recog- 
nieed  that ''  there  mi^t  be  a  person  step  off  the  car  "  and  she  did 
not  see  the  plaintiff  until  he  was  struck.  She  testified  ''I  never 
saw  the  man  until  he  was  over  the  dashboard."  That  the  au- 
tomobile was  moving  rapidly  and  within  a  few  inches  of  the 
side  of  the  car  is  shown  by  the  plaintiff's  evidence.  Taking 
into  consideration  the  testimony  as  to  the  character  of  the  place 
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where  the  accident  occurred,  the  presence  of  persons  liable  to 
be  injured,  the  width  of  the  space  through  which  the  defendant 
was  compelled  to  drive  and  Uie  speed  proved  by  the  plaintiff's 
witnesses,  it  was  for  the  jury  to  say  whether  the  defendant  exer- 
cised that  degree  of  care  which  the  circumstances  required. 
The  relative  credibility  of  the  evidence  of  the  plaintiff  and  Dr. 
Lyon  who  was  sent  by  the  defendant  to  see  the  plaintiff  was  a 
subject  for  the  consideration  of  the  jury,  not  one  for  the  court 
in  entering  judgment  non  obstante  veredicto.  Such  a  consid- 
eration mi^t  have  influenced  the  trial  judge  in  passing  on  a 
motion  for  anew  trial, but  as  the  case  stood  the  credibility  of 
the  witnesses  was  determined  by  the  jury. 

The  judgment  is  reversed  and  judgment  is  now  entered 
against  the  defendant  and  in  favor  of  the  plaintiff  on  the  ver- 
dict. 


Benton  Township  Road. 

Appetda — Paper-hooks — Road  law — PeHHon. 

1.  The  jurisdiction  of  the  court  to  appoint  road  viewers  or  confirm  any 
report  which  they  may  make  is  dependent  on  the  terms  of  the  petition 
for  the  appointment  of  viewers.  Such  petition  must  describe  the  termini 
of  the  proposed  road  with  reasonable  accuracy,  and  the  termini  of  the 
road  as  located  by  the  viewers  must  be  in  substantial  compliance  with 
the  petition.  If,  on  appeal,  the  petition  is  not  printed  in  the  appellant's 
paper-book,  the  appeUate  court  is  justified  in  quashing  the  appeal. 

Road  law — Report  of  viewers — Discretion  of  court — Act  of  February  24, 
1845,  P.  L.  52. 

2.  In  passing  upon  the  report  of  a  road  jury  the  judge  of  the  court  of 
quarter  sessions  is  vested  with  discretion  to  approve  or  disapprove  the 
report. 

3.  Under  the  local  law  of  February  24, 1845,  P.  L.  52,  relatmg  first  to 
Ltueme  county  and  afterwards  to  Lackawanna  county,  the  court  of 
quarter  sesraons  has  the  discretion  to  approve  or  disapprove  the  report 
of  a  road  jury. 

Ai^ed  March  3,  1909.  Appeal,  No.  23,  April  T.,  1909,  by 
G.  G.  Rough  et  al.,  from  order  of  Q.  S.  Lackawanna  Co.,  April 
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Term,  1907,  No.  287,  sustaining  exceptions  to  report  of  viewers 
In  re  Road  in  Benton  Township.  Before  Rice,  P.  J.,  Porter, 
Henderson,  Morrison,  Head  and  Beaver,  JJ.   Affirmed. 

Exceptions  to  report  of  road  viewers. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  order  sustaining  exceptions  to  report  of 
viewers. 

A.  A.  Vosburg,  with  him  C.  W.  Dawson  and  J.  W.  Browning^ 
for  appellant,  cited:  Ohio  &  Ross  Twp.  Road,  166  Pa.  132 
Montgomery  Street,  7  Luz.  L.  R.  79;  Amwell  Twp.  Road,  28 
Pa.  C.  C.  Rep.  129;  Columbus  Twp.  Road,  13  Pa.  Dist.  Rep.  541 
Young  Twp.  Road,  27  Pa.  C.  C.  Rep.  106;  Parker  Twp.  Road^ 
14  Pa.  Dist.  Rep.  11;  East  Hempfield  Twp.  Road,  21  Lane 
L.  R.  267;  East  Franklm  Twp.,  8  Pa.  C.  C.  Rep.  590. 

J.  E.  Sickler,  for  appellees,  cited:  Bachman's  Road,  1  Watts, 
400;  Lenker's  Petition,  1  W.  N.  C.  236;  Brecknock  Twp.  Road, 
2  Woodw.  437;  Hatfield  Twp.  Road,  3  Northampton  Co.  Rep. 
292. 

Opinion  by  Porter,  J.,  October  11, 1909: 

The  appellants  have  not  in  their  paper-book  printed  the  peti- 
tion for  the  appointment  of  viewers,  npoa  which  this  proceeding 
is  founded.  The  jurisdiction  of  the  court  to  appoint  the  viewers 
or  confirm  any  report  which  they  might  make  was  dependent 
on  the  terms  of  that  petition.  The  petition  must  describe  the 
termini  of  the  proposed  road  with  reasonable  accuracy,  and  the 
termini  of  the  road  as  located  by  the  viewers  must  be  in  sub- 
stantial compliance  with  the  petition :  Dunbar  Township  Road, 
12  Pa.  Superior  Ct.  491 ;  Crescent  Township  Road,  18  Pa.  Supe- 
rior Ct.  160.  The  appellants  have  printed  the  precept  which 
issued  to  the  viewers,  and  if  that  instrument  followed  tiie  peti- 
tion, as  to  the  description  of  the  termini  of  the  road,  there  is 
certainly  a  question  whether  any  viewers  ought  to  have  been 
appointed.    The  part  of  the  record  which  appellants  have 
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printed  does  not  show  that  the  appellants  were  parties  to  the 
proceeding  in  the  court  bdow  nor  ihsA  they  have  any  standing 
to  maintain  this  appeal.  We  would  be  warranted  in  quashing 
the  appeal  upon  this  ground,  but  will  ccmsider  the  single  ques- 
tion aigued  on  behalf  of  appellants. 

The  viewers  having  been  appointed  made  a  report  finding 
the  road  prayed  for  to  be  necessary  for  the  traveling  public  and 
locating  the  same.  The  supervisors  of  the  township,  who  are 
resident  taxpayers,  filed  exceptions  to  this  report,  one  of  which 
was,  that  the  proposed  road  was  entirely  unnecessary  for  public 
use,  and  would  benefit  no  one  but  the  owners  of  a  certain  acid 
factory  located  in  Wj^ming  county;  and  another  exception 
averred  that  the  construction  and  maintenance  of  the  road 
would  be  very  burdensome  to  the  inhabitants  and  taxpayers 
of  the  township  of  Benton.  The  court  heard  testimony  and  sus- 
tained these  exceptions,  disapproved  the  report  and  dismissed 
the  petition  at  the  cost  of  the  petitioners.  The  learned  judge 
in  his  opinion  said:  ''It  may  be  a  case  for  a  private  road,  but 
from  the  standpoint  of  public  convenience  it  is  without  merit,.'' 
The  question  presented  and  argued  here  is,  has  the  court  of 
quarter  sessions  authority  to  disaUow  a  road,  in  favor  of  which 
viewers  have  reported,  for  the  reasons  raised  by  these  excep- 
tions; that  the  road  is  unnecessary  and  that  its  construction 
and  maintenance  would  be  very  burd^some  to  the  taxpayers 
of  the  township. 

The  Act  of  June  13, 1836,  P.  L.  555,  sec.  4,  provides:  "If  the 
court  shall  approve  of  the  report  of  the  viewers,  allowing  a  road, 
they  shall  direct  of  what  width  the  road  so  approved  shaU  be 
opened."  Under  the  general  road  law  both  the  view  and  re- 
view are  for  the  purpose  of  informing  the  conscience  of  the 
court,  and  therefore  either  or  both  may  be  rejected:  Road  in 
Bensalem  Township,  38  Pa.  368.  The  act  of  the  court  in  passing 
upon  a  report  of  viewers  is  not  merely  ministerial;  but  in  the 
performance  of  that  act  a  judicial  discretion  is  to  be  exercised. 
Chief  Justice  Woodward  said.  In  the  Matter  of  the  Opening  of 
Wharton  Street,  48  Pa.  487:  "In  oonmiitting  road  cases  to  the 
Court  of  Quarter  Sessions,  which  is  a  court  of  record,  of  consti- 
tutional origin,  and  of  common-law  powers,  the  legislature 
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manifestly  intended  that  a  judicial  discretion  should  be  exer- 
cised in  such  cases.  Accordingly  it  was  held  in  Buckwalter's 
Case,  3  S.  &  R.  236,  and  again  in  Bachman's  Case,  1  Watts,  400, 
that  though  a  review  is  matter  of  right,  it,  as  well  as  the  view 
is  only  intended  to  inform  the  conscience  of  the  court.  ...  If 
a  mere  registry  of  the  report  of  viewers  had  been  intended,  it 
would  have  beai  made  most  naturally  in  the  recorder's  office, 
and  no  approval  of  the  Court  of  Quarter  Sessions  would  have 
been  required,  but  when  a  court  of  record  was  required  to  ap- 
prove, a  judicial  discretion  was  implied.''  The  disallowance  of 
a  road  rests  in  the  discretion  of  the  quarter  sessions,  and  de- 
pends on  facts  which  cannot  appear  in  the  court  of  error: 
Fretz's  Appeal,  15  Pa.  397.  These  authorities  and  others  which 
might  be  cited  clearly  establish  that,  in  passing  upon  reports 
of  viewers  under  the  general  road  law  the  judge  of  the  court  of 
quarter  sessions  is  vested  with  discretion  to  approve  or  disap- 
prove the  report.  That  in  the  exercise  of  that  discretion  he 
may  consider  the  question  of  the  necessity  for  the  proposed 
road  does  not  seem  to  be  open  to  question.  "Unless  satisfied 
of  the  necessity  for  the  road,  under  the  circumstances,  the  court 
may  refuse  approval,  notwithstanding  the  favorable  report  of 
the  viewers:"  In  re  Pubhc  Road  in  Benzmger  Township,  115 
Pa.  436.  That  decision  rules  this  case  adversely  to  the  conten- 
tion of  the  appellants. 

The  county  of  Lackawanna  was  taken  from  the  county  of 
Luzerne,  and  is  subject  to  the  provisions  of  the  Act  of  Febru- 
ary 24,  1845,  P.  L.  52.  That  statute  changed  the  number  of 
viewers  to  be  appointed  in  road  cases  and  required  that  the 
viewers  assess  the  damages  arising  from  the  opening  of  the 
road,  and  to  that  extent  changed  the  law  applicable  to  the 
roads  of  that  county;  but  it  did  not  divest  the  court  of  quarter 
sessions  of  the  discretion  to  approve  or  disapprove  of  the  report 
of  viewers:  Road  in  Bensalem  Township,  supra.  The  fourth 
section  of  the  act  of  1845  provides,  that  when  damages  are 
assessed,  ''and  if  the  said  court  shall  be  satisfied  that  the 
amount  of  damages  assessed  in  any  case  is  such  that  the  public 
interest  will  be  subserved  by  its  payment,  and  the  opening  of 
the  road,  said  court  shall  confirm  such  view  or  review^  and  the 
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assessment  of  damages,  which  shall  be  paid  as  now  directed  by 
law;  but  if  said  court  shall  not  be  satisfied,  the  said  report  shall 
not  be  confirmed,  unless  the  same  shall  be  paid  first  by  the 
petitioners/'  The  report  of  viewers  in  the  present  case  assessed 
damages  in  favor  of  Edwin  Hartley,  an  owner  of  land  through 
which  the  proposed  road  was  located,  in  the  sum  of  $200.  The 
court  was  not  satisfied  that  the  public  interest  would  be  sub- 
served by  the  payment  of  these  damages  and,  as  the  petitioners 
did  not  pay  the  damages,  the  statute  forbade  the  approval  of 
the  report,  even  if  the  court  had,  apart  from  the  question  of 
damages,  been  convinced  that  the  road  was  necessary.  This 
is  an  additional  reason  why  this  appeal  cannot  prevail. 

The  order  of  the  court  below  is  affirmed  and  the  appeal  dis- 
missed at  cost  of  the  appellants. 


Greb  v.  Pennsylvania  Railroad  Company,  Appellant 

(No.  1). 

Master  and  servant — Trespaas — Railroads — Passenger — Assault  by 
trainmen, 

1.  For  a  willful  or  intentional  trespass  by  an  employee  outside  of  the 
line  of  his  duty  under  his  emplo3rmenty  the  employer  is  not  responsible 
even  though  it  be  committed  ^fdiile  the  servant  was  in  the  ooinrse  of  his 
employment;  but  in  the  latter  case  its  willful  and  separate  character 
must  appear. 

2.  Where  two  passengers  have  alighted  from  a  train,  and  while  pro- 
ceeding along  the  station  platform  are  pursued  by  the  baggage  master 
and  the  conductor  of  the  train  which  they  left,  and  wantonly  and  ma- 
liciously'assaulted,  they  cannot  recover  damages  from  the  railroad  com- 
pany for  the  injuries  sustained,  inasmuch  as  the  acts  of  the  trainmen 
were  outside  of  Ihe  scope  and  the  range  of  their  employment. 

Argued  April  14,  1909.  Appeal,  No.  230,  April  T.,  1908,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Allegheny  Co.,  June 
Term,  1904,  No.  975,  on  verdict  for  plaintiff  in  case  of  Theodore 
F.  Greb  v.  Pennsylvania  Railroad  Company.    Before  Rice, 
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P.  J.,  PoRTEBi  HendbbsoN;  Morrison,  Orlady  and  Head,  JJ. 
Reversed. 

Trespass  to  recover  for  personal  mjuries.    Before  Brown, 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

The  coiut  charged  in  part  as  follows: 

[The  plaintiffs  in  this  action  all^e  that  while  leaving  the 
train  and  passing  along  the  railway  platform  an  unprovoked 
assault  was  made  upon  them  by  the  conductors  or  the  agents 
of  the  railway  company. 

If  that  be  the  fact,  namely,  an  unprovoked  assault,  they  are 
entitled  to  recover  damages  for  the  assault  and  injury,  the  pain 
and  suffering,  and  in  addition,  at  your  discretion,  punitive  or 
punishing  damages.]  [1] 

[So  you  come  down  to  the  turning  point  in  these  cases.  It 
is  alleged  by  the  plaintiffs— and  of  course  that  is  undisputed 
—that  they  were  passengers  on  this  railway;  that  this  trouble 
occurred  while  leaving  the  train  and  passing  along  the  platform. 
That  was  part  of  the  company  property,  just  as  much  as  though 
it  was  the  car  in  which  they  had  been  riding.  A  passenger  had 
the  right  to  walk  along  the  platform  to  get  away  from  the  com- 
pany's property.  If  under  those  circumstances  these  plaintiffs 
did  not  provoke  this  assault  or  injury  by  any  misconduct  on 
their  own  part,  and  the  thing  resulted  solely  from  the  act  of  the 
railway  company's  agents,  then  the  plaintiffs  may  recover 
damages.]  [2] 

[If  this  was  an  unprovoked  assault  by  the  agents  of  the  de- 
fendant, without  any  misconduct  on  the  part  of  the  plaintiffs 
themselves,  they  would  be  entitled  to  recover.]  [3] 

[If  the  weight  of  the  testimony  satisfies  you  that  there  was 
no  misconduct  on  the  part  of  the  plaintiffs,  that  they  did  not 
bring  about  the  assault,  did  not  take  any  part  in  it,  then  they 
are  entitled  to  recover.  The  elements  of  damage  are  such  as 
have  been  suggested  to  you  by  counsel  in  his  argument  to  the 
jury.]  [4] 

Defendant  presented  this  point: 
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1.  Under  the  pleadings  and  all  the  evidence,  the  verdict 
must  be  for  the  def^dant.   Answer:  Refused.  [5] 

Verdict  and  judgment  for  plaintiff  for  $500.  Defendant 
appealed. 

Errors  assigned  were  (1-5)  above  instructions,  quoting  them. 

James  F.  Miller,  with  him  Patterson,  SterrOt  &  Acheson,  for 
appellant. — The  testimony  of  the  plaintiffs'  witnesses  shows 
that  the  baggage  man  and  the  conductor,  when  they  committed 
upon  the  plaintiffs  the  assault  allied,  were  acting  outside  of 
the  scope  of  their  authority:  Brennan  v.  Merchant,  205  Pa. 
258;  McFarian  v.  R.  R.  C!o.,  199  Pa.  408;  Pass.  Ry.  Co.  v. 
Donahue,  70  Pa.  119. 

A  ccnnmon  carrier  is  not  liable  when  its  servants  (in  these 
cases  the  baggage  man  and  conductor)  acting  outside  of  the 
scope  of  their  authority,  and  for  purposes  of  their  own  assault 
a  person  who  has  safely  alighted  from  a  train  and  is  proceeding 
along  the  station  platform  to  the  street:  Artherholt  v.  Motor 
Co.,  27  Pa.  Superior  Ct.  141 ;  Dodge  v^  Steamship  Co.,  148  Mass. 
207  (19  N.  E.  Repr.  373);  Kennedy  v.  R.  R.  Co.,  32  Pa.  Supe- 
rior a.  623. 

James  M.  Clark,  for  appellee. — ^A  very  high  degree  of  care 
is  required  of  a  common  carrier  as  long  as  the  passenger  is  on 
the  train,  and  at  what  juncture  this  high  degree  of  care  is  modi- 
fied is  of  the  utmost  importance  in  determining  these  cases. 
It  has  been  held  that  the  railroad  company  is  liable  for  a  will- 
ful or  intentional  trespass  by  its  employee,  on  the  passenger 
who  had  not  yet  entered  the  train,  but  was  on  the  platform 
about  to  so  enter:  McFarian  v.  Penna.  R.  R.  Co.,  199  Pa.  408. 

In  support  of  our  contention  that  the  relation  of  the  carrier 
and  passenger  had  not  ceased  at  the  time  the  assault  com- 
plained of  in  these  cases  was  committed,  we  cite  the  cases  of 
Powell  V.  R.  R.  Co.,  220  Pa.  638;  Keefe  v.  R.  R.  Co.,  142  Mass. 
251  (7  N.  E.  Repr.  874);  Brennan  v.  Merchant  A  Co.,  205  Pa. 
258;  Rounds  v.  R.  R.  Co.,  64  N.  Y.  129. 

When  a  passenger  has  alighted  from  a  train  the  relation  of 
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carrier  and  passenger  remains  until  he  has  left  the  premises  of 
the  carrier:  Hall  v.  R.  R.  Co.,  36  Pa.  Superior  Ct*  556;  Guinney 
V.  Hand,  153  Pa.  404;  Brennan  v.  Merchant  &  Co.,  205  Pa.  258. 
Whether  the  negligent  act  was  within  the  scope  of  the  ser- 
vant's employment  is  a  question  of  fact  for  the  jury:  Guinney 
V.  Hand,  153  Pa.  404;  Laird  v.  Traction  Co.,  166  Pa.  4;  Arther- 
holt  V.  Motor  Co.,  27  Pa.  Superior  Ct.  141;  Art  Syndicate  v. 
Ins.  Co.,  213  Pa.  506. 

Opinion  by  Rice,  P.  J.,  October  11, 1909; 

This  and  the  succeeding  case  are  appeals  from  judgments  in 
favor  of  Theodore  F.  Greb  and  Frank  J.  Greb.  The  cases  were 
tried  together.  The  plaintififs  in  company  with  their  brother 
Philip  were  passengers  on  the  defendant's  train  from  Swissvale 
to  certain  stations  in  Pittsburg.  On  reaching  Wilkinsburg,  the 
next  station  after  Swissvale,  there  was  some  trouble  over  a 
ticket  which  Philip  presented  to  the  conductor,  the  result  of 
which  was  that  Philip  wa3  put  ofif  the  train  against  the  pro- 
tests and  objections  of  the  {daintififs.  The  train  then  proceeded 
on  its  way,  and  when  it  reached  the  station  to  which  Theodore 
was  destined  he  went  out  of  the  front  door  of  the  car  to  ali^t. 
He  testified  that  as  he  did  so  C.  W.  Meek,  the  baggage  master 
of  the  train,  who  was  acting  also  as  brakeman,  and  F.  J.  Arnold, 
the  conductor,  were  standing  on  the  platform  of  the  car,  and 
that  the  former  accosted  him  in  these  words,  '^Do  you  waat  to 
take  an3rthing  out  of  me?"  to  which  he  replied,  "No,  I  ain't 
looking  for  a  fight."  He  then  alighted  from  the  car  and  walked 
back,  across  one  track,  to  the  station  platform.  This  led  to  the 
stairway  going  down  to  the  street.  He  testified  that  Meek 
followed  him  and  that  when  they  were  on  the  station  platform-^ 
at  a  distance  described  by  him  as  a  car's  length  from  the  steps 
of  the  car  from  which  he  had  alighted,  and  by  another  witness 
as  thirty  or  forty  feet  from  the  train — ^Meek  again  accosted  hipi 
with  the  words,  "Here  you  son  of  a  bitch,  if  you  want  to  take 
anything  out  of  me  here  I  am;"  to  which  Theodore  replied, 
"No,  I  ain't  looking  for  trouble."  He  says  that  as  he  <Jien 
started  to  walk  away  Meek  struck  him  a  blow  which  knocked 
him  down  and  r^dered  him  imconscious,  and  that  he  re- 
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membered  no  more  of  the  affair.  Frank  J.  Greb,  the  plaintiff 
in  the  other  case,  testified  that  as  he  stepped  out  onto  the  rear 
platform  of  the  same  car  he  saw  Meek  and  Theodore  ''tussling'' 
on  the  station  platfonn,  that  he  went  over  and  may  have 
grabbed  Meek  for  the  purpose  of  getting  them  apart,  and  that 
Arnold,  the  conductor,  came  over  inmiediately  and  struck  him, 
Frank,  two  or  three  tunes  upon  his  head,  inflicting  scalp  wounds. 
We  need  not  go  into  greater  detail  in  describing  the  injuries  the 
plaintiffs  claimed  to  have  sustained.  Nor  need  we  show  wherein 
the  version  given  by  the  defendant's  witnesses  of  the  affair  and 
of  its  inducing  cause  differs  irreconcilably  in  material  particu- 
lars from  those  given  by  the  plaintiffs.  The  verdict  of  the  jury 
interpreted  in  the  light  of  the  instructions  given  by  the  court 
implies  a  finding,  which  for  present  purposes  must  be  accepted 
as  conchisive,  that  neither  of  the  plaintiffs  provoked  the  as- 
sault by  any  misconduct  on  his  part.  But  it  must  also  be 
borne  in  mind  that  according  to  the  plaintiff's  own  showing  the 
assault  did  not  occur  on  the  train,  or  while  the  plaintiff  was  in 
the  act  of  entering  or  alighting  from  it,  but  upon  the  station 
platform,  and  that  there  is  no  evidence  that  either  of  these 
trainmen,  as  employees  of  the  defendant,  had  any  control  over 
that  part  of  the  raihoad  premises,  or  had  any  duty  to  perform 
m  respect  of  the  passengers  who  had  left  the  train  at  that  place. 
Na  master  is  ordinarily  liable  to  answer  in  a  civil  suit  for  the 
tortious  or  wrongful  acts  of  his  servants,  if  those  acts  are  done 
in  the  course  of  his  employment  in  his  master's  service.  /In 
Brennan  v.  Merchant  &  Co.,  205  Pa.  258,  this  statement  of  the 
genend  rule  as  given  by  Mr.  Justice  Andrews  in  Rounds  v. 
Delaware  A  Hudson  R.  R.  Co.,  64  N.  Y.  129,  was  quoted  with 
approval:  "It  is  in  general  sufficient  to  make  the  master  re- 
sponsible that  he  gave  to  the  servant  an  authority,  or  made  it 
his  duty,  to  act  in  respect  to  the  business  in  which  he  was  en- 
gaged when  the  wrong  was  committed,  and  that  the  act  com- 
plained of  was  done  in  the  course  of  his  employment.  The 
master  in  that  case  will  be  deemed  to  have  consented  to  and 
authorized  the  act  of  the  servant,  and  he  will  not  be  excused 
'  from  liability,  although  the  servant  abused  his  authority,  or 
was  reckless  m  the  performance  of  his  duty,  or  inflicted  an 
Vol.  xu— 5 
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unnecessary  injury  in  executing  his  master's  orders.  The  mas- 
ter who  puts  the  servant  in  a  place  of  trust  or  responsibility, 
and  commits  to  him  the  management  of  his  business  or  the  care 
of  his  property,  is  justly  held  responsible  when  the  servant, 
through  lack  of  judgment  or  discretion,  or  from  infirmity  of 
temper,  or  imder  the  influence  of  passion  aroused  by  the  cir- 
cumstances and  the  occasion,  goes  beyond  the  strict  line  of  his 
duty  or  authority  and  inflicts  an  imjustifiable  injury  upon  an- 
other.'* yJot  every  deviation  of  the  servant  from  the  strict 
execution  of  his  duty,  nor  every  excessive  use  of  force  therein, 
nor  every  disr^ard  of  particular  instructions  will  be  such  an 
interruption  of  the  course  of  employment  as  to  determine  or 
suspend  responsibility.  /  *'  But,  where  there  is  not  merely  devia- 
tion, but  a  total  departure  from  the  course  of  the  master's  busi- 
ness, so  that  the  servant  may  be  said  to  be  'on  a  frolic  of  his 
own'  the  master  is  no  longer  answerable  for  the  servant's  con- 
duct: "  Pollock  on  Torts  (Bl.  ed.),  *74.  "For  a  willful  or  m- 
tentional  trespass  by  an  employee  outside  of  the  line  of  his  duty 
under  his  employment  it  is  settled  that  the  employer  is  not  re- 
sponsible, even  though  it  be  committed  while  the  servant  is  in 
the  course  of  his  employment.  But  in  the  latter  case,  its  will- 
ful and  separate  character  must  appear:"  McFarlan  v.  Pennsyl- 
vania R.  R.  Co.,  199  Pa.  408.  The  distinction  in  principle 
between  the  two  classes  of  cases  is  well  illustrated  for  present 
purposes  by  comparing  McFarlan  v,  Pennsylvania  R.  R.  Co.  and 
Rudgeau-  v.  Reading  Traction  Co.,  180  Pa.  333.  In  the  former 
the  railroad  company  was  held  liable  for  an  assault  by  the  con- 
ductor upon  an  intending  passenger  in  the  act  of  entering  the 
car,  because  he  was  within  the  authority  and  control  of  the  con- 
ductor in  the  course  of  the  latter's  employment.  In  the  other 
case  a  motorman  who  left  his  post  of  duty  on  his  car  and  as- 
saulted a  teamster  driving  on  tiie  track  ahead,  who  refused  to 
turn  off,  was  held  not  to  be  acting  within  the  scope  of  his 
employment,  and  therefore  the  company  was  not  liable.  We 
refer  also  to  this  illustration  in  2  Cooley  on  Torts  (3d  ed.), 
1020:  "So  if  a  conductor  of  a  train  of  cars  leaves  his  train  to 
beat  a  personal  enemy,  or  from  mere  wantcmness  to  inflict  an 
injury,  the  difference  between  that  and  where  a  passenger  is 
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ejected  from  the  cars  is  obvious.    The  one  is  the  individual 
trespass  of  the  conductor  he  has  stepped  aside  from  his  em- 
ployment to  commit;  the  other  is  a  trespass  committed  in  the 
course  of  the  employment  in  the  execution  of  the  orders  the 
master  has  given,  and  apparently  has  the  sanction  of  the  mas- 
ter and  contemplates  the  furtherance  of  his  interests.''    Leav- 
ing out  of  view  the  fact  that  the  plaintiff  in  the  case  at  bar  was 
upon  the  defendant's  premises  and  still  had  rights  as  a  passen- 
ger (Powell  V.  Phila.  A  Reading  R.  R.  Co.,  220  Pa.  638;  Hall  v. 
Bessemer  A  Lake  Erie  R.  R.  Co.,  36  Pa.  Superior  Ct.  556)  and 
having  regard  only  to  the  rule  applicable  generally  to  the  ques- 
tion of  the  liability  of  a  master  for  the  tortious  acts  of  his  serv- 
ants, it  is  quite  clear  that  the  plaintiff  was  not  entitled  to  the 
instructions  which  are  embraced  in  the  first  four  assignments 
of  error.    This  conclusion  is  supported  by  the  decisions  or  the 
principles  enunciated  in  other  Pennsylvania  cases,  amongst 
which  may  be  cited  Pennsylvania  Cknnpany  v.  Toomey,  91  Pa. 
256;  Scanlon  v.  Suter,  158  Pa.  275;  McAnally  v.  Pennsylvania 
R.  R.  Co.,  194  Pa.  464;  Shay  v.  American  Iron  &  Steel  C!o.,  218 
Pa.  172 ;  Murphey  v.  Phila.  Rap.  Tran.  Co.,  30  Pa.  Superior  Ct.  87.  ^ 
But  in  the  case  of  an  intentional  or  unprovoked  assault  by  a      ' 
servant  of  a  common  carrier  upon  a  passenger  the  legal  duties, 
which,  by  reason  of  the  relation  between  them,  are  imposed 
upon  the  former,  must  be  taken  into  consideration  in  determin- 
ing whether  he  iaJiable;  for  it  is  obvious  that  he  may  be  liable 
in  sudi  A  case  where  he  would  not  be  liable  for  a  similar  assault 
committed  by  the  same  servant,  at  the  same  place  and  under 
the  same  circumstances  upon  a  stranger.    As  to  passengers 
being  transported  there  is  an  implied  contract  on  the  part  of 
the  carrier,  and  a  legal  duty,  to  exercise  the  ''utmost  degree  of 
diligence  and  care"  for  their  safety,  and  it  is  settled  that  this 
duty  includes  the  exertion  of  such  power  as  conductors  and  the 
trainmen  under  them  have  to  protect  passengers  from  violence 
of  other  persons:  Pittsburg,  etc.,  Ry,  Co.  v.  EUnds,  53  Pa.  512  |f 
Pittsburg,  etc.,  R.  R.  Co.,  v.  Pillow,  76  Pa.  510;  Duggan  v.  B.  & 
0.  R.  R.  Co.,  159  Pa.  248.    Following  this  principle  to  its  le-"^ 
gitimate  conclusion  we  said  in  Artherholt  v.  Erie  Elect.  Motor 
Co.,  27  Pa.  Superior  Ct.  141,  "  If  the  duty  of  the  carrier  to  afford 
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protection,  which  he  is  to  discharge  through  his  servants,  ex- 
tends to  the  prevention  of  injury  from  the  acts  of  third  persons 
which  it  is  practicable  for  the  servant  in  charge  to  prevent,  it  is 
difficult  to  see  why  it  should  be  held  not  to  include  protection 
against  the  active  participation  of  the  servant  himself  in  an  un- 
provoked and  wanton  assault  upon  a  passenger,  committed 
while  he  is  being  transported,  and  while  the  servant  is  engaged 
in  executing  the  contract  of  carriage.  According  to  the  great 
weight  of  authority  the  carrier  is  responsible  for  such  miscon- 
duct of  the  servant  to  whom  it  has  intrusted  the  safe  carriage 
r  of  passengers.''  In  some  of  the  cases  outside  this  conmion- 
**lf6alth  the  liability  of  the  carrier  in  such  case  is  put  upon  the 
ground  that  as  against  the  violence  and  assaults  of  his  servants 
the  passenger,  while  being  transported  or  when  entering  or 
alighting  from  the  carrier's  vehicle,  has  the  right  to  claim  "ab- 
solute protection."  Prominent  amongst  these  cases  are  Ha- 
ver V.  Central  R.  R.  of  N.  J.,  62  N.  J.  L.  282 ;  Hayne  v.  Union  St. 
Ry,  Co.,  189  Mass.  551;  Birmingham  Ry.  &  Elect.  Co.  v.  Baird, 
130  Ala.  334.  There  is  great  force  in  the  reasoning  by  which 
this  proposition  has  been  supported,  but  as  it  does  not  present 
the  precise  question  we  have  to  decide  it  is  unnecessary  to  con- 
sider whether,  as  respects  a  passenger  while  being  transported 
and  when  entering  or  alighting  from  the  carrier's  vehicle,  it  is 
invariably  applicable  regardless  of  the  nature  and  scope  of  the 
servant's  duties  and  authority.  It  is  to  be  observed,  further, 
that  this  is  not  the  case  of  a  passenger  when  purchasing  his 
ticket  being  assaulted  by  the  ticket  agent,  or  when  checking  or 
applying  for  his  baggage  being  assaulted  by  the  servant  of  the 
carrier  connected  with  that  part  of  his  business,  or  when  pass- 
ing along  the  station  platform  on  his  way  to  or  from  the  train 
being  assaulted  by  the  servants  the  carrier  has  employed  to 
oversee  the  platform  and  enforce  its  regulations  r^arding 
their  use.  There  would  be  reason  for  holding  that  in  each  of 
these  instances,  and  similar  ones  that  might  be  cited,  there  was 
a  breach  of  a  duty  which  rested  on  the  carrier  to  protect  the 
passenger  against  the  assaults  of  its  servants  whilst  engaged  in 
the  dischaiige  of  their  assigned  and  appropriate  duties,  even 
though  such  assaults  were  unauthorized  by  the  carrier  and  were 
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prompted  by  the  vindictive  feelings  of  the  servant  toward  the 
passenger.  But  the  proposition  we  have  to  consider  is  a  much 
broader  one  and  it  amounts  to  this:  It  is  the  ''absolute  duty'^ 
of  the  carrier  to  protect  the  passenger  against  the  assaults  and 
violence  of  its  servants,  not  only  while  the  passenger  is  being 
transported,  but  so  long  as  the  relation  exists,  therefore  if  the 
passenger  is  anywhere  on  the  carrier's  premises  legitimately  as 
an  intending  or  departing  passenger,  the  range  or  scope  of  em- 
{Jogrment  of  the  servant  who  committs  an  unprovoked,  imlaw- 
ful  and  malicious  assault  upon  him  is  immaterial  in  determin- 
ing as  to  the  carrier's  liability.  That  this  is  not  an  exaggerated 
statement  of  the  legal  proposition  that  must  be  adopted  in  order 
to  sustain  the  rulings  of  the  learned  trial  judge  is  apparent  when 
it  is  remembered  that  the  baggage  man  and  acting  brakeman 
of  the  train  left  his  post  of  duty  at  the  train  and  assaulted  the 
plaintiff  after  the  latter  had  crossed  an  intervening  track,  and 
was  passing  along  the  station  platform.  If  the  brakeman  had 
followed  the  plaintiff  into  the  waiting  room  of  the  station,  if 
there  was  one,  and  there  committed  the  assault,  or  had  vindic- 
tively assaulted  an  intending  passenger  the  moment  he  entered 
the  defendant's  station,  or  if,  to  use  the  illustration  suggested 
by  appellant's  coimsel,  the  assault  on  the  {daintiff  on  the  station 
platform  had  been  made  by  a  track  walker,  who,  after  the 
train  had  left,  had  deserted  his  duty  of  inspecting  the  tracks, 
the  case  would  not  be  different  in  principle.  While  general  ex- 
pressions may  be  found  in  cases  outside  this  commonwealth, 
which  considered  apart  from  the  context  and  the  facts  of  the 
ease  may  seem  to  give  support  to  the  proposition  as  above 
stated,  yet  a  careful  examination  will  show  that  in  most  of 
these  cases  some  other  element  entered  into  the  decision.  At 
any  rate  no  Pennsylvania  case  that  has  been  cited,  or  that  we 
have  been  able  to  find  after  diligent  investigation,  goes  to  that 
extreme.  McFarlan  v.  Penna.  R.  R.  Co.,  199  Pa.  408,  is  not 
such  a  case.  There  the  decision  was  put  upon  the  groimd,  and 
no  other  was  suggested  by  the  court  as  tenable,  that  the  as- 
sault upon  the  intending  passenger  when  in  the  act  of  entering 
the  car  was  committed  by  an  employee  whose  authority  and 
duty  extended  to  the  orderly  management  of  the  passengers 
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entering  and  leaving  the  car,  and  therefore  what  he  did  was  in 
the  course  of  his  employment.  Nor  is  Artherholt  v.  Erie  Elect. 
Motor  Co.,  27  Pa.  Superior  Ct.  141,  such  a  case.  There,  it  is  true, 
the  conductor  was  acting  in  violation  of  a  rule  of  the  company 
requiring  conductors  to  treat  passengers  civilly,  but  as  he  was  the 
employee  to  whcnn  the  company  had  intrusted  the  safe  carriage 
of  the  plaintiff,  the  company  owed  to  him  the  duty  to  protect 
him  against  the  conductor's  unprovoked  and  wanton  assault 
committed  while  the  plainti£f  was  being  transported,  and  the 
conductor  was  engaged  in  executing  the  contract  of  carriage. 
The  other  case  cited  is  Kennedy  v.  Penna.  R.  R.  Co.,  32  Pa.  Supe- 
rior Ct.  623.  But  if  that  case  is  a  pertinent  authority  upon  any 
controverted  question  involved  in  this  case,  it  is  for  the  prop- 
osition that  reasonable,  rather  than  the  utmost,  is  the  degree 
of  care  required  of  a  railroad  company  for  the  protection  of  in- 
tending or  departing  passengers  in  the  rooms  and  platforms 
provided  for  them.  And  this  distinction  as  to  the  measure  of 
care  required  when  the  passenger  is  at  such  place  and  when  he 
is  being  transported  or  is  entering  or  alighting  from  the  car 
is  generally  recognized,  and  is  foimded  on  good  reasons.  In 
Dodge  V.  Boston,  etc.,  Steamship  Co.,  148  Mass.  207,  it  is  said: 
''It  has  sometimes  been  said  that  a  passenger  at  the  end  of  his 
journey  retains  the  same  relation  to  the  carrier  until  he  has 
left  the  carrier's  premises.  But  there  are  other  cases  which 
indicate  that  the  contract  of  carriage  is  performed  when  the 
passenger  at  the  end  of  his  journey  has  reached  a  safe  and 
proper  place,  where  persons  seeking  to  become  passengers  are 
r^ularly  received,  and  passengers  are  regularly  discharged, 
and  that  the  degree  of  care  to  which  he  is  then  entitled  is  less 
than  during  the  continuance  of  his  contract,  as  a  carrier  of 
goods  is  held  to  a  liability  less  strict  after  they  have  reached 
their  destination  and  been  put  in  a  freight  house  than  while 
they  are  in  transit.^'  See  also  26  Am.  &  Eng.  Enc.  of  Law  (2d 
ed.),  508,  509 ;  6  Cyc.  of  L.  A  Pro.,  605.  In  Hutchmson  on  Car- 
riers,  sec.  1093,  we  find  this  statement  of  the  rule  applicable  to 
cases  where  the  tortious  acts  complained  of  have  been  committed 
by  the  carrier's  servants  before  the  relation  of  carrier  and  passen^ 
ger  has  commenced,  or  after  it  has  ceased  or  while  the  passenger 
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remains  as  such  on  the  station  grounds : "  Where  the  relation  has 
not  commenced,  or  where  it  has  ceased  there  can,  of  course,  be 
no  question  but  that  the  ordinary  application  of  the  rule  re* 
spondeat  superior  should  apply.  And  the  same  result  has  been 
reached  by  the  majority  of  the  courts  in  those  cases  where  the 
relation  of  carrier  and  passenger  exists,  but  the  passenger  is 
either  waiting  for  or  has  just  left  his  train  and  is  still  upon  the 
station  premises.  The  reason  for  this  latter  view  is  that,  while 
on  the  station  premises,  the  passenger  is  supposed  to  be  able  to 
care  for  himself  in  some  degree,  and  the  carrier  is  not  obliged  to 
exercise  that  extraordinary  degree  of  care  for  his  safety  that  is 
required  while  on  the  train.  It  is  but  just,  therefore,  that  the 
carrier  should  be  held  liable  for  the  tortious  acts  of  its  servants 
done  in  the  course  of  their  employment  about  the  station 
grounds,  but  not  for  their  maUcious  and  unauthorized  acts  out- 
side the  scope  of  their  employment;"  particularly,  we  add,  if 
such  malicious  and  unauthorized  acts  are  committed  upon  the 
station  platfonn  or  in  the  station  building  by  an  employee  whose 
range  of  employment  is  elsewhere  and  who  leaves  his  post  of 
duty  and  comes  to  the  platform  on  the  building  for  the  sole  pur- 
pose of  satisfying  a  personal  grudge. 

In  many  instances,  whether  the  negUgent  or  tortious  act  of  a 
servant  was  within  the  scope  of  his  employment  is  a  question  of 
fact  for  the  jury :  Guinney  v.  Hand,  153  Pa.  404.  But,  of  course, 
if  the  facts  and  inferences  to  be  drawn  from  them  are  not  in 
dispute,  the  court  may  determine  the  question  as  matter  of 
law:  Brennan  v.  Merchant  &  Co.,  205  Pa.  258;  Murphey  v. 
Phila.  Traction  Co.,  30  Pa.  Superior  Ct.  87.  This  is  certainly 
not  a  case  where  the  court  was  warranted  in  declaring  as  mat- 
ter of  law  that  the  plaintiff  was  entitled  to  recover  if  the  as- 
sault was  unprovoked  by  misconduct  on  his  part.  In  our  opin- 
ion it  is  a  case  where  the  court  should  have  held  as  matter  of 
law  that  according  to  the  plaintiff's  own  testimony  as  to  the 
place  of  the  assault,  the  circiunstances  under  which  it  was  com- 
mitted, and  the  scope  of  employment  of  the  employee  by  whom 
it  was  committed,  the  defendant  was  not  liable. 

The  judgment  is  reversed  and  judgment  is  now  entered  for 
the  defendant  non  obstante  veredicto. 
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Greb  v.  Pennsylvania.  Railroad  Company,  Appellant 

(No.  2). 

Opinion  by  Rice,  P.  J.,  October  11, 1809  : 

For  the  reasons  given  in  the  case  of  Theodore  F.  Greb  against 
the  same  defendant,  ante,  p.  61,  the  judgment  is  reversed  and 
judgment  is  now  entered  for  the  defendant  non  obstante  vere- 
dicto. 


Reese's  Estate. 

Attorney  at  law — Professional  conduct — Interference  with  order  of  sup* 
port — Assignment  of  interest  in  estate. 

An  attorney  at  law  with  knowledge  of  an  order  of  support  against  his 
client  and  of  arrearages  of  payment  thereon,  loaned  his  client  money 
from  time  to  time  without  attempting  to  control  its  application,  and 
subsequently  took  an  assignment  of  the  latter's  interest  in  an  estate  in 
pa3rment  of  or  to  secure  pa3rment  of  the  indebtedness  thus  incurred. 
Hdd,  that  the  acts  of  the  attorney  did  not  amount  to  a  breach  of  pro- 
fessional duty,  or  an  unlawful  interference  with  the  execution  of  the 
order  of  support,  or  warrant  an  inference  of  fraud  on  his  part  to  defeat 
the  claim  of  client's  wife. 

Argued  April  15,  1909.  Appeal,  No.  54,  April  T.,  1909,  by 
E.  R.  Edmundson,  from  decree  of  0.  C.  Allegheny  Co.,  April  T., 
1908,  No.  121,  dismissing  exceptions  to  adjudication  in  Estate 
of  William  R.  Reese,  deceased.  Before  Rice,  P.  J.,  Poetbr, 
Henderson,  Morrison,  Orlady  and  Head,  JJ.  Reversed. 

Exceptions  to  adjudication. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Error  assigned  was  in  dismissing  exceptions  to  adjudication. 

L.  0.  Barton,  with  him  E.  R.  Edmundson,  for  appdlant. 

John  D.  Watson,  for  appellee. 
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Opinion  by  Rice,  P.  J.,  October  11, 1909: 

In  August,  1907,  Henry  H.  Reese,  being  then  under  an  order 
of  the  court  of  quarter  sessions  in  desertion  and  support  pro- 
ceedings directing  him  to  pay  to  his  wife  $3.00  per  week  for  her 
maintenance,  and  being  also  largely  in  arrear,  made  a  written 
assignment  under  seal  to  the  appellant  of  all  his  right,  title, 
interest  and  claim  in  the  estate  of  the  decedent,  his  brother, 
and  by  the  same  instrument  directed  the  administrator  of  the 
estate  to  pay  his  full  distributive  share  imder  the  administra- 
tor's first  and  subsequent  accounts  to  the  appellant.  The  ap- 
pellant's testimony  as  to  the  consideration  is  to  the  efifect,  and 
is  uncontradicted,  that  prior  to  the  date  of  the  assignment  he 
had  made  successive  advancements  to  the  assignor  to  the 
amount  of  two  judgment  notes,  one  for  $200  and  the  other  for 
$250,  which  he  entered  of  record  before  the  first  administra- 
tion account  was  filed.  Upon  distribution  of  the  balance  shown 
by  that  account  the  sum  of  $121.43  was  awarded  to  the  appel- 
lant out  of  the  assignor's  distributive  share  ($309.43)  the  balance 
having  been  taken  credit  for  by  the  administrator  as  paid  to 
Henry  prior  to  the  filing  of  the  accoimt.  Henry's  distributive 
share  of  the  balance  shown  by  the  final  administration  account, 
upon  distribution  of  which  the  present  dispute  arose,  is  $205.96. 
It  is  thus  seen  that,  if  the  appellant's  clsdm  under  the  assign- 
ment of  August  7, 1907,  is  allowed  to  prevail  over  the  claim  of 
the  appellee  under  the  order  of  maintenance,  the  judgment  en- 
tered tiiereon  in  the  common  pleas  in  April,  1908,  in  accordance 
with  the  provisions  of  the  Act  of  May  8,  1901,  P.  L.  143,  and 
the  attachment  execution  issued  on  that  judgment  and  served 
on  the  administrator  in  the  same  month,  the  whole  amount 
received  by  the  appellant  under  the  assignment  will  be  less 
than  the  amount  of  the  debt  for  which  it  was  given.  There- 
fore, any  inference  of  fraud  on  the  ground  of  inadequacy  of 
.  consideration  would  be  wholly  unwarranted. 

After  speaking  of  the  advancements  above  mentioned,  the 
appellant  testified  that  he  made  ''subsequent  advancements 
and  included  them  in  a  mortgage  amounting  to  $800,"  on 
Henry's  interest  in  decedent's  real  estate,  which  as  a  whole  was 
worth  between  $8,000  and  $9,000,  and  that  this  interest  was 
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levied  on  and  sold  on  that  mortgage.  The  evidence  does  not 
show  who  became  the  purchaser  or  the  amoimt  realized;  and 
the  natxiral  interpretation  of  the  testimony  above  referred  to, 
which  is  all  there  is  relative  to  the  mortgage  and  its  connection 
with  the  present  litigation,  is  that  it  was  given  for  the  subse- 
quent advancements,  and  not  for  all  the  advancements.  But, 
even  if  it  be  assumed,  which  is  by  no  means  clear,  that  the  as- 
signment was  not  absolute  but  was  taken  simply  as  collateral 
security  for  the  first  advancements,  also  that  the  mortgage 
was  taken  as  additional  security  for  these  as  well  as  the  subse- 
quent advancements,  still,  in  the  absence  of  evidence  that  the 
appellant  became  the  purchaser  at  the  sale  upon  the  mortgage, 
or  of  the  amount  realized,  or  of  fraud  in  the  conduct  of  the  sale 
in  which  the  appellant  participated,  a  finding  that  the  debt  for 
which  the  assignment  was  given  was  discharged  by  the  sale  of 
the  real  estate  would  be  without  support. 

''The  bar  has  great  liberty  and  high  privileges  in  the  asser- 
tion of  their  clients'  rights  as  they  view  them,  but  on  the  other 
hand  they  have  equal  obligations  as  officers  in  the  adminis- 
tration of  justice,  and  no  duty  is  more  fundamental,  more 
unremitting  or  more  imperative  than  that  of  respectful  subor- 
dination to  the  court:"  Scouten's  Appeal,  186  Pa.  270.  This 
principle  is  referred  to  by  the  learned  orphans'  court  as  applic- 
able to  the  present  case,  and  its  decree  is  based  lai^gely,  if  not 
altogether,  upon  a  supposed  breach  on  the  part  of  the  appellant 
of  his  professional  duty.  Indeed,  the  learned  judge  sajrs:  "A 
stranger  acting  in  good  faith  might  no  doubt  acquire  title  to 
his  (Henry's)  inheritance  for  value,  notwithstanding  the  ex- 
istence of  the  order  of  maintenance,  but  Edmundson  stood  in 
professional  relation,  owing  a  duty  of  submission  to  the  judg- 
ment of  the  court,  Scouten's  Appeal,  186  Pa.  270,  and  has 
done  everjrthing  in  his  power  to  thwart  the  efficiency  of  that 
judgment.  His  declared  purpose  was  to  benefit  his  client  alone 
in  making  his  advancements,  and,  therefore,  to  defeat  the  order 
of  maintenance."  In  another  part  of  the  opinion  it  is  said, 
"His  conduct  was  a  plain  breach  of  professional  duty,"  and 
J  further  on,  "Edmtmdson's  interference  with  the  execution  of 

I  the  order  of  maintenance  was  an  interference  with  the  admin- 
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istration  of  justice  of  which  he  ought  not  to  be  pennitted  to 
take  advantage/'  and  in  conclusion,  ''It  follows  that  the  as- 
signment ofifered  in  this  case  was  part  of  a  scheme  to  defeat 
Mrs.  Reese's  claim  for  maintenance  and  must  fail."  These 
extended  excerpts  from  the  vigorous  opinion  of  the  learned 
president  judge  of  the  orphans'  court  showing  plainly  the 
grounds  of  decision  necessitate  a  careful  scrutiny  of  the  evi- 
dence concerning  the  question  as  to  the  professicmal  relation 
between  the  appellant  and  Reese  at  the  tune  of  the  advance- 
ments and  the  assignment,  and  also  concerning  the  acts  which 
are  supposed  to  constitute  the  interference  with  the  adminis- 
tration of  justice.  It  is  to  be  borne  in  mind  that  the  order  of 
maintenance  was  made  in  1904,  but  was  not  entered  as  a  judg- 
ment in  the  conmion  pleas  until  1908,  which  was  several 
months  after  the  date  of  the  assignment.  The  testimony  both 
of  the  appellee  and  the  appellant  is  that  J.  F.  Edmundson,  the 
appellant's  father,  appeared  as  Reese's  attorney  in  the  deser- 
tion and  support  proceedings  in  the  quarter  sessions.  While 
there  is  evidence  that  they  occupied  the  same  office,  we  dis- 
cover none  to  sustain  a  finding  that  they  were  partners.  True, 
the  appellee  gave  an  affirmative  answer  to  her  counsel's  very 
leading  and  suggestive  question,  "Then  young  Mr.  Edmund- 
son  acted  as  attorney  when  you  went  to  the  office  to  speak 
about  your  husband,  and  John  F.  was  the  attorney  in  court?" 
But  when  her  testimony  is  examined  to  ascertain  upon  what 
facts  she  based  this  conclusion  it  is  found  that  they  are,  first, 
that  when  she  went  to  the  office  to  ask  about  her  husband  the 
appellant  answered  her  questions,  but  what  they  were  is  not 
stated;  second,  that  on  one  occasion  he  proposed  that  she  ac- 
cept money  to  procure  a  divorce.  This,  however*  she  says  was 
on  the  day  of  the  sale  of  the  real  estate  on  the  mortgage  and  is 
not  shown  to  have  occurred  before  the  date  of  the  assignment. 
The  appellant  denies  that  he  ever  saw  her  until  about  the  time 
the  second  account  was  filed,  but  taking  the  appellee's  testi- 
mony for  verity  it  is  insufficient  to  establish  the  fact  that  the 
relation  of  attorney  and  client  existed  between  the  appellant 
and  Reese  at  or  prior  to  the  time  the  former  took  the  assign- 
ment or  made  the  advancements  for  which  it  was  given.    It 
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appears  at  one  time  Reese  and  his  wife  resumed  marital  rela- 
tions temporarily,  and  there  is  some  evidence  that  he  induced 
her  to  this,  because,  as  he  supposed,  it  would  in  some  way  re- 
lieve him  from  the  order  of  support.  But  there  is  absolutely 
no  evidence  direct  or  otherwise  to  warrant  an  inference  that 
the  appellant  advised  him  to  resort  to  this  expedient  or  even 
knew  Ws  motive.  How,  then,  it  can  be  supposed  that  the  pur- 
pose of  the  appellant  to  defeat  the  order  of  maintenance  is 
shown  by  Reese's  course  in  resuming  temporary  marital  rela- 
tions, it  is  impossible  to  see.  There  is  one  other  fact  to  be  no- 
ticed, namely,  that  the  appellant  made  the  advancements  with 
knowledge  of  the  existence  of  the  order  of  maintenance,  and 
so  far  as  appears  made  no  effort  to  control  the  application  of 
the  money  to  the  dischaiige  of  the  arrears.  Looking  only  at 
the  facts  and  inferences  Intimately  deducible  from  the  evi- 
dence sent  up  with  the  record,  the  case,  stated  as  favorably  for 
the  appellee  as  the  evidence  justifies,  amoimts  to  this:  The 
appellant,  a  member  of  the  bar,  with  knowledge  of  the  order 
of  the  quarter  sessions,  and  of  Reese's  delinquency  in  paying 
the  installments,  lent  Reese  money  from  time  to  time  without 
attempting  to  control  its  application,  and  subsequently  took 
an  assignment  of  the  latter's  interest  in  payment  of  or  to  secure 
payment  of  the  indebtedness  thus  incurred,  the  consideration 
for  the  assignment  being  full  and  adequate.  The  record  of  the 
testimony  is  not  as  full  as  to  some  details  as  is  desirable,  and 
if  all  the  facts  relative  to  the  clmm  had  been  fully  developed 
it  may  be  that  a  different  case  would  be  presented.  Certainly 
a  stronger  case  in  favor  of  the  claim  would  have  been  presented 
if  all  the  facte  alleged  in  the  petition  for  rehearing  had  been 
brought  out.  But  taking  the  ca^  as  we  find  it,  we  are  unable 
to  conclude  that  the  acts  of  the  appellant  amoimted  to  a  breach 
of  professional  duty,  or  an  unlawful  interference  with  the  exe- 
cution of  the  order  of  maintenance  or  warrant  an  inference  of 
a  fraudulent  intention  on  his  part  to  defeat  the  appellee's  claim. 
On  the  contrary,  we  are  constrained  by  the  evidence  to  the  con- 
clusion that  the  validity  of  the  claim  was  established  and  that 
there  is  no  sufficient  legal  or  equitable  reason  for  disallowing  it 
or  postponing  it  to  that  of  the  appellee.    The  decree  is  amended 
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and  corrected  in  accordance  with  the  forgoing  opinion  by  sub- 
stituting the  name  E.  R.  Edmimdson  in  the  place  of  Sadie 
Reese  where  it  appears  in  the  schedule  of  distribution,  then  the 
record  is  remittal  to  the  orphans'  court  to  the  end  that  the  de- 
cree as  thus  amended  and  corrected  be  carried  into  effect. 


Sanders's  Estate. 

Partiium— Orphans'  court — JtarisdicHon — Tenant  by  curtesy. 

1.  The  orphans'  court  has  jurisdiction  to  entertain  a  petition  for  parti- 
tion filed  by  the  husband  of  the  deceased  dau^ter  of  a  decedent  as 
tenant  by  the  curtesy  of  his  wife's  undivided  interest  in  the  estate  of  the 
decedent. 

Decedents'  estates — Tenant  by  curtesy — Husband  and  wife — Possession. 

2.  A  surviving  husband  is  entitled  to  curtesy  of  land  of  his  deceased 
wife  of  which  he  had  only  a  potential  seizin  during  her  life.  Actual  pos- 
session by  the  wife,  or  by  the  husband,  in  her  right  is  not  necessary.  If 
she  had  possesdon  by  a  tenant  for  years,  or  if  she  had  a  right  to  the 
present  possession,  it  is  sufficient.  The  effect  is  equivalent  to  that  of 
actual  seizin. 

PartUion — Denial  of  tide — Adverse  possession — Evidence — Tenant  by 
the  curtesy. 

3.  The  denial  of  the  tenancy  in  conunon  by  an  heir  of  the  decedent 
on  the  return  of  the  writ  of  partition,  with  an  assertion  of  title  in  himself 
by  adverse  possession,  will  not  be  sufficient  to  require  a  suspension  of  the 
proceeding,  but  the  court  may  hear  evidence  upon  the  claim  asserted  and 
if  it  be  insufficient  to  justify  submission  to  a  jury,  may  confirm  the  in- 
quest  and  proceed  with  the  partition. 

4.  A  husband's  right  as  tenant  by  the  curtesy  in  an  undivided  interest 
of  his  deceased  wife  in  the  land  of  a  decedent,  is  not  defeated  by  a  claim 
of  adverse  possession  by  mere  proof  of  the  reception  of  profits  and  the 
payment  of  taxes  by  the  co-tenants  for  over  twenty-one  years  prior  to 
the  time  of  the  filing  of  a  petition  in  partition  by  the  husband. 

5.  While  a  life  tenant  has  no  right  in  the  orphans'  court  to  elect,  or  to 
come  in  and  bid  upon  return  of  a  rule  to  accept  or  refuse,  yet  he  has 
such  interest  as  entitles  him  to  all  the  incidental  advantages  that  may 
accrue  from  an  allotment  by  a  court  after  competition  between  the  par- 
ties entitled  to  bid,  or  a  sale,  and  therefore  has  equal  right  with  the  other 
parties  to  object  to  an  allotment  by  the  inquest  if  that  is  unauthorized. 
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6.  The  power  of  an  inquest  in  partition  to  allot  is  gone  ^en  they 
divide  the  land  into  a  number  of  purparts  of  unequal  value  and  appraise 
Ihem. 

7.  Where  an  inquest  divides  land  into  a  number  of  purparts  of  un- 
equal value  and  appraises  and  allots  them,  the  inquisition  will  be  set  ^ 
aside  as  a  whole,  imless  ihe  parties  elect  to  let  it  stand  as  a  whole. 

Argued  April  19,  1909.  Appeal,  No,  45,  April  T.,  1909,  by 
James  J.  Punnan  et  al.,  from  decree  of  0.  C.  Greene  Co., 
S^t.  T.,  1905,  No.  2,  in  partition  in  Estate  of  Elizabeth  Sanders, 
deceased.  Before  Rice,  P.  J.,  Porter,  Henderson,  Morrison, 
Orladt  and  Head,  JJ.    Reversed. 

Petition  for  partition.    Before  Inghram,  P.  J. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 

Error  assigned  was  decree  setting  aside  the  allotment  of  the 
purparts,  but  otherwise  confirming  the  inquest. 

James  J.  Punnan,  with  him  Frank  W.  Downey,  for  appel- 
lants.— ^The  orphans'  court  has  no  power  to  set  aside  an  idlot- 
ment  of  lands  as  made  by  an  inquest  in  partition  and  otherwise 
confirm  the  inquest.  The  court  must  confirm  the  inquest  as  a 
whole  or  set  it  aside :  Bishop's  App.,  7  W.  A  S.  251 ;  Giffin's  Est., 
13  P.  L.  J.  (N.  S.)  60;  Rankin's  App.,  95  Pa.  358;  Wistar's 
App.,  105  Pa.  390. 

Equal  value,  shares  of  equal  value,  and  the  like  expressions 
in  the  law  and  decisions,  simply  mean  this :  that  if  the  lands  can 
be  so  divided,  without  prejudice  to  or  spoiling  the  whole,  each 
person  interested  is  to  be  allotted  a  portion  in  severalty  equal 
in  value  to  his  interest  in  the  whole:  Wistar's  Est.,  14  W.  N.  C. 
45;  Massacer's  Est,,  4  Kulp,  13;  Trickett  on  Partition,  93-94; 
Rankin's  App.,  95  Pa.  358. 

The  plea  of  adverse  possession  is  a  complete  answer  to  the 
petition  for  partition,  until  petitioner  vindicates  or  establishes 
his  title  to  right  of  possession  by  an  action  of  law:  Staib  v. 
Hayes,  123  Pa.  110. 

Elizabeth  Sanders  died  intestate  leaving  five  children; 
Emnui,  a  daughter,  subsequently  died  intestate  and  without 
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isBue,  never  having  been  in  poesession;  aU  the  heirs  conveyed  to 
strangers  who  were  in  exclusive  possession.  The  surviving  hus- 
band of  Emma,  claiming  a  life  estate  in  her  share,  cannot  have 
partition  of  the  whole:  C!ooke  v.  Doron,  215  Fa.  393;  Rankin's 
App.,  95  Pa.  358;  GiflBm's  Est.,  30  P.  L.  J.  60. 

The  orphans'  court  acquires  no  jurisdiction  of  this  estate  on 
this  petition^.  Rankin's  App.,  95  Pa.  358;  Snyder's  App.,  36  Pa. 
166;  McMasters  v.  N^ey,  152  Pa.  303. 

« 

A.  H.  Sayers,  for  appellee. — In  what  degree  of  relationship 
the  parties  interested  may  stand  to  the  ancestor,  or  what  the 
quality  of  the  estate  they  may  have,  can  obviously  make  no 
difference  as  respects  jurisdiction.  The  jurisdiction  having 
once  been  attached  will  be  effectual  for  complete  relief:  Schol- 
lenberger's  App.,  21  Pa.  337;  Bishop's  App.,  7  W.  A  S.  251; 
Holmes  v.  Fulton,  193  Pa.  270;  Himelspark's  Est.,  8  Pa.  Dist. 
Rep.  183. 

In  Pennsylvania  a  surviving  husband  is  entitled  to  curtesy  of 
land  of  his  deceased  wife,  although  she  has  no  actual  possession, 
but  only  a  potential  seisin  during  her  life.  If  she  had  possession 
by  a  tenant  for  years,  or  only  the  right  to  present  possession,  it 
is  sufficient:  Buchanan  v.  Duncan,  40  Pa.  82;  Stoolfoss  v.  Jen- 
kins, 8  S.  &  R.  167;  Welch's  App.,  126  Pa.  297. 

It  is  adverse  possession  which  will  defeat  the  partition  and 
not  simply  an  adverse  claim:  Wistar's  App.,  115  Pa.  241. 

The  court  had  jurisdiction  on  the  evidence  before  it,  to  pass 
upon  respondent's  claim  to  an  adverse  possession:  Cobb  v. 
Bums,  61  Pa.  278;  Davis's  Est.,  9  W.  N.  C.  380. 

The  sheriff  and  jury  in  partition,  after  dividing  the  land  into 
purparts  and  placing  a  valuation  on  the  same,  have  power  to 
allot  the  several  purparts  to  the  heirs  nominatim:  Wistar's 
App.,  105  Pa.  390;  Bishop's  App.,  7  W.  A  S.  251. 

Opinion  by  Rice,  P.  J.,  October  11, 1909: 

Elisabeth  Sanders  died  intestate,  seized  of  land,  and  leaving 
to  survive  her  five  children,  one  of  whom  was  a  married 
daaghter  who  subsequently  died  intestate,  without  issue,  and 
leaving  her  husband  to  survive  her.   After  her  death  he  filed  a 
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petition  for  partition,  to  which,  in  response  to  a  rule  to  show 
cause,  the  respondents  filed  an  answer  denying  the  jurisdiction 
of  the  orphans'  court.  To  this  answer  the  petitioner  filed  a  repli- 
cation and  upon  consideration  of  the  pleadings  and  the  evi- 
dence submitted  upon  depositions  the  court  overruled  the 
objection  and  awarded  a  writ  of  partition. 

The  first  question  to  be  considered  is,  whether  the  orphans' 
court  had  jurisdiction  to  award  partition  of  the  land  of  the  de- 
cedent, Elizabeth  Sanders,  on  the  petition  of  the  husband, 
tenant  by  the  curtesy,  of  her  deceased  daughter.  That  the 
orphans'  court  has  jurisdiction  to  partition  the  land  of  a  de- 
cedent so  situated  as  to  the  title,  and  that  the  husband  of  the 
deceased  daughter,  by  reason  of  his  life  estate  in  an  undivided 
one-fifth  part,  is  a  necessary  party  to  the  proceeding  we  regard 
as  clearly  decided  in  Rankin's  Appeal,  95  Pa.  358.  In  that 
case  Hawkins,  P.  J.,  of  the  orphans'  court  upon  an  elaborate 
review  of  the  statutes  in  force,  and  the  decisions  under  them  as 
well  as  under  earlier  statutes  of  similar  general  import,  reached 
the  conclusion,  which  was  reiterated  by  the  Supreme  Court  on 
appeal,  that  these  statutes  are  to  be  liberally  construed,  and 
that  taken  together  they  give  jurisdiction  to  the  orphans'  court 
in  cases:  first,  of  intestacy;  second,  of  testacy,  wherein  there 
may  be  minors  interested,  or  the  provisions  of  the  will  do  not 
alter  the  course  of  descent;  third,  where  title  is  derived  from 
different  ancestors  by  descent  or  devise.  In  discussing  the 
rights  of  the  life  tenant  Justice  Paxson  said:  "Our  acts  of 
assembly  in  relation  to  partition  in  the  orphans'  court,  though 
passed  at  different  times,  in  reality  constitute  one  system,  and 
must  be  construed  together.  They  are  ample  for  the  protection 
of  a  life  tenant,  but  I  am  imable  to  see  in  any  portion  of  this 
legislation  even  an  intent  that  such  tenant  may  come  in  and 
compete  with  heirs  for  the  property.  Nor  is  it  necessary  for  the 
preservation  of  his  rights.  The  object  of  partition  is  a  severance 
of  possession.  The  life  tenant  is  a  necessary  party  to  the  pro- 
ceedings. It  is  the  duty  of  the  inquest  to  set  off  to  the  widow 
her  share  by  metes  and  bounds,  if  it  can  be  done:  Bishop's  Ap- 
peal, 7  W.&S.  251.  By  analogy  the  same  rule  may  be  extended 
to  other  tenants  for  life.    It  is  true  this  leaves  the  remainder 
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open  to  further  partition  at  the  death  of  the  tenant  for  Ufe,  but 
this  is  an  inccmvenience  that  arises  where  the  interests  of  the 
tenants  are  di£ferent  in  the  time  of  their  duration :  Poundstone 
V.  E^verly,  31  Pa.  11.  If  the  property  cannot  be  so  parted  and 
divided  that  the  share  of  the  tenant  for  life  can  be  set  off  to  him, 
the  law  requires  that  it  shall  be  valued,  and  it  may  then  be 
taken  by  the  heirs  in  the  manner  before  pointed  out.  The  heirs 
taking  the  property  are  of  course  obliged  to  pay  the  tenant  for 
life  interest  upon  Ms  share.  This  is  specifically  provided  for  in 
the  act  of  assembly  in  the  case  of  a  widow.  By  analogy  the  in« 
terest  of  other  life-tenants  can  be  secured  in  the  same  manner. 
We  are  of  opinion  that  our  entire  system  of  partition  in  the 
orphans'  court  contemplates  that  where  the  share  of  a  life 
tenant  cannot  be  set  off  to  him  by  metes  and  bounds,  he  shall 
have  the  interest  upon  its  value  instead.''  Notwithstanding 
this  clear  and  authoritative  exposition  of  the  law  relative  to  the 
jurisdiction  of  the  orphans'  court  and  to  the  rights  and  standing 
the  life  tenant  would  have  had  in  such  a  case  as  we  have  stated, 
if  the  partition  proceeding  had  been  instituted  upon  the  petition 
of  a  chikl  or  the  alienee  of  a  child  of  Elizabeth  Sanders,  it  is 
uiged  that  the  law  gave  him  no  right  to  petition  for  the  parti- 
tion. Hie  question  presented  by  this  objection  was  raised  in  the 
case  cited,  but  not  until  after  the  inquisition  had  been  confirmed 
and  a  rule  had  be^  granted  on  the  heirs  and  parties  interested 
to  accept  or  refuse  the  premises  at  the  valuation.  The  Su- 
preme Court,  expressly  declining  to  decide  or  discuss  the  ques- 
tion, held  that  the  objection  did  not  go  to  the  jurisdiction  of  the 
orphans'  court  over  the  subject-matter,  but  only  to  the  order  in 
which  the  parties  were  brought  into  court,  and  came  too  late. 
Here  the  question  was  raised  at  the  outset  of  the  proceeding 
and  must  be  decided.  If  its  solution  depended  solely  on  a  Uteral 
construction  of  the  language  of  the  36th  and  46th  sections  of  the 
Act  of  March  29,  1832,  P.  L.  190,  the  right  of  the  life  tenant  to 
petition  might  seem  doubtful.  But  that  has  not  been  the  con- 
struction that  has  been  generally  followed.  Several  instances 
are  found  in  the  reports  where  the  right  to  petition,  though  not 
founded  on  the  strict  letter  of  the  statutes,  has  been  held  to  result 
from  their  true  design,  and  has  been  recognized  in  practice.  A 
Vol.  xu— 6 
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leading  case  is  Ragan's  Est.^  7  Watts,  438,  the  doctrine  of  which 
has  been  followed  in  several  later  cases  and  applied  to  proceed- 
ings instituted  upon  the  petition  of  the  alienee  of  an  heir,  the  al- 
ienee of  a  devisee,  and  the  alienee  of  an  appointee  under  a  power 
in  a  will :  Stewart's  Appeal,  56  Pa.  241 ;  Rawle's  Appeal,  119  Pa. 
100.  The  subject  was  also  considered  in  Thompson  v.  Stitt,  56 
Pa.  156;  Cote's  Appeal,  79  Pa.  235;  Danhouse's  Estate,  130  Pa. 
256.  If,  therefore,  the  petition  had  been  filed  by  an  alienee  of  the 
daughter  of  EUzabeth  Sanders  the  jurisdiction  of  the  orphans' 
court  to  entertain  it  would  be  sustained  by  these  decisions.  By 
applying  the  same  liberaUty  of  construction,  m  order  to  carry 
out  the  true  design  of  the  statutes,  the  jurisdiction  of  the 
orphans'  court  to  entertain  the  petition  of  her  husband,  tenant 
by  the  curtesy,  may  be  sustained.  This  conclusion  seems  to  be 
in  accordance  with  the  view  that  was  taken  by  the  orphans' 
court  of  Allegheny  county  in  Rankin's  Appeal,  supra,  and  the 
orphans'  court  of  Philadelphia  county  in  Himelspark's  Estate, 
8  Pa.  Dist.  Rep.  183.  We  are  of  opinion  that  it  is  the  correct 
view. 

A  statement  of  some  additional  facts  is  necessary  in  order  to 
give  a  correct  understanding  of  the  question  which  arises  out  of 
the  allegation  of  the  respondents'  answer  as  to  their  exclusive 
and  adverse  title  and  possession.  It  is  alleged  in  the  petition 
and  not  denied  in  the  answer  that  in  1901,  after  the  death  of 
Enmia,  the  petitioner's  wife,  the  respondents,  by  four  several 
conveyances,  the  dates  and  tenor  of  which  are  fully  set  forth, 
acquired  the  title  and  interest  of  the  four  other  children;  and 
it  is  alleged  in  the  answer  and  not  denied  in  the  repUcation  that 
since  that  time  they  have  paid  all  the  taxes  on  the  property,  they 
having  been  asse^ied  in  their  names,  and  have  received  the 
aitire  rents,  issues  and  profits.  Neither  the  petitioner  nor  his 
deceased  wife  was  ever  in  the  actual  occupancy  of  the  premises 
after  the  death  of  Elizabeth  Sanders.  While  the  respondents 
deny  the  petitioner's  title,  and  assert  their  exclusive  title  and 
possession  in  very  vigorous  terms,  they  do  not  assert  any  right 
or  title  adverse  to  Elizabeth  Sanders  or  any  right  or  title  de- 
rived otherwise  than  as  above  stated.  As  was  proper  in  view 
of  some  of  the  allegations  of  the  answer,  the  court  received 
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depositions  to  determine  the  questions  raised  by  the  petition, 
answer  and  replication:  Trickett's  Law  of  Partition  in  Pa.  47. 
In  these  every  fact  denied  in  the  answer,  which  was  essential  to 
the  petitioner's  title  and  right  of  possession,  was  clearly  proved, 
and  no  evidence  whatever  was  introduced  by  the  respondents 
which  raised  even  a  dispute  of  fact  regarding  them.  As  to  the 
effect  to  be  given  to  the  fact  that  neither  the  petitioner  nor  his 
deceased  wife  was  ever  in  the  actual  occupancy  of  the  premises 
after  the  death  of  Ehzabeth  Sanders,  it  will  suffice  to  say,  that 
in  Pennsylvania  a  surviving  husband  is  entitled  to  curtesy  of 
land  of  his  deceased  wife  of  which  he  had  only  a  potential  seizin 
during  her  life.  Actual  possession  by  the  wife  or  by  the  husband 
in  her  right  is  not  necessary.  If  she  had  possession  by  a  tenant 
for  years,  or  if  she  had  a  right  to  present  possession,  it  is  suf- 
ficient. The  effect  is  equivalent  to  that  of  actual  seizin:  Bu- 
chanan V.  Duncan,  40  Pa.  82;  Stoolfoos  v.  Jenkins,  8  S.  &  R. 
167,  175;  Chew  v.  Southwark,  5  Rawle,  160.  In  connection 
with  the  facts  as  to  the  reception  of  the  rents,  issues  and  profits 
and  the  payment  of  taxes,  there  should  be  considered  the  aver- 
ments of  the  replication,  not  controverted  by  any  evidence,  that 
the  "title  and  right  of  possession  of  petitioner  to  said  property 
has  never  before  to  his  knowledge  been  denied  either  by  the 
respondents  or  by  any  other  person,  but  on  the  contrary  the 
respondents  have  ....  offered  to  purchase  the  same,"  and 
that  his  share  of  the  income  of  the  estate,  for  which  the  re- 
spondents have  not  accounted  to  him,  was  more  than  enough 
to  pay  his  proportionate  share  of  the  taxes.  While  it  has  been 
said  that  an  adverse  holding  of  property  by  the  defendant 
twenty-one  days  before  the  bringing  of  an  action  of  partition 
at  law  is  as  effectual  to  defeat  the  plaintiff  as  an  adverse  holding 
for  twenty-one  years  would  be.  Law  v.  Patterson,  1 W.  &  S.  184, 
yet  it  has  also  been  held  with  reference  to  partitions  in  equity 
and  in  the  orphans'  court  that  the  court  is  not  concluded  by  the 
respondent's  claim  but  has  power  to  receive  and  look  into  testi- 
mony far  enough  to  determine  whether  the  claim  of  adverse 
and  exclusive  title  and  possession,  in  which  is  necessarily  in- 
volved a  claim  that  the  respondent's  cotenants  have  been  ousted 
or  disseized,  has  any  foundation  in  fact.    One  of  the  points  ex- 
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presdy  decided  in  Welch's  Appeal,  126  Pa.  297,  upon  careful 
consideration  and  thorough  discussion,  is  correctly  stated  in 
the  syllabus  as  follows:  "The  denial  of  the  tenancy  in  common 
by  an  heir  of  the  decedent  on  the  return  of  the  writ  of  partition, 
with  an  assertion  of  title  in  himself  by  adverse  possession,  will 
not  be  sufficient  to  require  a  suspension  of  the  proceeding,  but 
the  court  may  hear  evidence  upon  the  claim  asserted  and  if  it  be 
insufficient  to  justify  submission  to  a  jury,  may  confirm  the  in- 
quest and  proceed  with  the  partition."  This  ruling  was  fol- 
lowed and  applied  in  McMahon's  Estate,  211  Pa.  292,  and  in 
Carey  v.  Schaller,  16  Pa.  Superior  Ct.  360,  and  the  principle  of 
the  case  was  distinctly  recognized  in  McCorkle's  Estate,  184 
Pa.  626.  Upon  the  same  principle  it  was  the  province  and  duty 
of  the  court  in  the  present  case  to  go  beyond  the  denial  of  the 
petitioner's  title  and  seizin  and  the  assertion  of  the  respondents' 
exclusive  title  and  possession  set  up  in  their  answer,  and,  if 
these  were  refuted  by  the  undisputed  facts,  to  award  the  in- 
quest. We  have  spoken  sufficiently  of  the  title  and  there  re- 
mains only  to  consider  the  sufficiency  of  the  acts  of  the  re- 
spondents to  raise  a  legal  presumption  or  warrant  an  inference 
of  ouster  or  disseizin.  Lapse  of  time  enters  into  the  question 
of  inferring  an  ouster  and  adverse  possession  from  such  acts. 
This  is  shown  in  Galbreath  v.  Galbreath,  5  Watts,  146,  which 
was  partition,  as  well  as  in  Bolton  v.  Hamilton,  2  W.  &  S.  294; 
Susquehanna  A  Wyoming  Valley  Railroad  &  Coal  Co.  v.  Quick, 
61  Pa.  328,  and  many  other  cases.  In  the  recent  case  of  Rohr- 
bach  y.  Sanders,  212  Pa.  636,  Justice  Fell  speaking  of  the  effect 
of  such  acts,  in  the  absence  of  exclusive  possession  for  twenty- 
one  years,  said:  '^The  possession  of  one  tenant  in  common  is 
prima  facie  the  possession  of  his  cotenant  also,  and  the  mere  re- 
ception of  profits,  payment  of  taxes,  and  making  repairs  without 
more  will  not  sustain  a  claim  of  ouster  or  adverse  possession: 
Bolton  V.  Hamilton,  2  W.  &  S.  294."  Whatever  might  be  the 
presumption  that  would  arise  from  these  acts  of  the  respondents, 
if  they  had  continued  uninterruptedly  for  twenty-one  years, 
without  any  recognition  in  the  meantime  of  the  petitioner's  title, 
it  is  quite  clear,  particularly  when  considered  m  connection  with 
the  undenied  facts  averred  in  the  replication,  that  the  reception 
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of  the  profits  and  the  payment  of  taxes  up  to  the  time  this  peti- 
tion was  presented  would  not  have  been  sufficient  to  raise  such 
natural  or  legal  presumption  of  ouster  as  would  have  defeated 
the  partition,  if  Emma  Good  had  been  living  at  that  time  and 
the  petition  had  been  presented  by  her:  Galbreath  v.  Galbreath, 
6  Watts,  146;  Carey  v.  Schaller,  16  Pa.  Superior  Ct.  350.  They 
are  equally  inefifectual  to  defeat  the  petition  of  her  surviving 
husband. 

The  next  question  to  be  considered  is  as  to  the  power  of  the 
inquest  to  allot  the  piuparts  into  which  they  divided  the  land. 
The  case  is  peculiar  and  not  exactly  like  any  other  that  has 
come  to  our  notice.  It  appears  by  the  return  of  the  inquest, 
that  they  found  that  the  property  could  be  divided  and  parted 
without  prejudice  to  or  spoiling  the  whole;  that  they  divided 
it  into  five  purparts,  numbered  one,  two,  three,  four  and  five, 
which  were  fully  described;  that  they  valued  number  one  at 
$250,  and  the  four  other  purparts  together,  at  $1,000;  that  they 
allotted  number  one,  "being  the  equal  one-fifth  part  of  said 
premises  in  both  area  and  value,"  to  the  petitioner  for  life,  with 
remainder  to  the  respondents,  and  the  four  other  purparts, 
"being  the  equal  four-fifths  part  of  the  premises  in  both  area 
and  value,"  to  the  respondents.  It  appears  by  the  draft  at- 
tached to  and  made  part  of  their  return  that  the  five  purparts 
are  respectively  of  the  same  area,  and  were  valued  as  follows: 
niunber  one,  $250,  niunber  two,  $175,  number  three,  $175, 
number  four  $200,  number  five,  $450.  The  petitioner  excepted 
to  the  return  upon  the  ground  that  the  sheriff  and  jurors  had  no 
authority  to  allot  the  purparts.  The  court  sustained  the  ex- 
ception and  set  aside  the  allotment,  but  otherwise  confirmed 
the  return  of  the  inquest.  It  is  argued  in  opposition  to  this  ex- 
ception, upon  the  assumption  that  the  petitioner  is  to  be  treated 
as  one  party  and  the  two  respondents  jointly  as  the  other  party, 
that  there  was  allotted  to  each  a  portion  of  the  land  correspond- 
ing both  in  area  and  value  with  that  party's  interest  in  the 
estate,  and  therefore  the  petitioner  has  no  right  to  complain. 
While  it  is  true  that  a  life  tenant  has  no  right,  in  the  orphans' 
court,  to  elect,  or  to  come  in  and  bid  upon  return  of  a  rule  to  ac- 
cept or  refuse  (Rankin's  Appeal,  95  Pa.  358)  yet  he  has  such 
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interest  as  entitles  him  to  all  the  incidental  advantages  that 
may  accrue  from  an  allotment  by  the  court  after  competition 
between  the  parties  entitled  to  bid,  or  a  sale,  and  therefore  has 
equal  right  with  the  other  parties  to  object  to  an  allotment  by 
the  inquest  if  that  is  unauthorized.  If  the  case  is  one  where  it  is 
the  province  and  duty  of  the  inquest  to  allot  the  purparts,  and 
they  do  allot  them,  it  is  the  duty  of  the  court,  if  the  inquisition 
be  not  set  aside,  "to  give  judgment  that  the  partition  thereby 
made  be  firm  and  stable  forever,  and  that  the  costs  be  paid  by 
the  parties  concerned."  Where  the  inquest  or  commissioners 
divide  the  land  into  as  many  purparts,  of  equal  value,  as  there 
are  parties  entitled,  they  may  allot  one  purpart  to  each,  without 
appraising  either  the  land  as  a  whole  or  the  several  purparts: 
Wistar's  Appeal,  105  Pa.  390.  But  where  the  number  of  pur- 
parts into  which  they  divide  the  land  will  not  permit  an  equal 
division  according  to  interest  by  setting  off  one  purpart  to  each 
person  entitled  to  take  in  severalty,  the  act  of  1832  provides 
for  an  appraisement  of  the  purparts  by  the  inquest,  and  trans- 
fers the  power  of  allotment  to  the  court.  Furthermore,  such 
being  the  kind  of  case  in  which  an  appraisement  is  required,  the 
Act  of  April  22, 1856,  P.  L.  532,  appUes:  Whitman  v.  O'CJonnor, 
145  Pa.  642.  Therefore,  while  impressed  with  the  plausibility 
of  the  argument  of  appellant's  counsel,  we  are  constrained  to 
concur  with  the  learned  judge  of  the  orphans'  court  in  holding 
that  the  power  of  the  inquest  to  allot  was  gone  when  they  di- 
vided the  land  into  five  purparts  of  unequal  value,  and  ap- 
praised them :  Davis  v.  Dickson,  92  Pa.  365. 

The  last  question  to  be  considered  is  as  to  the  power  of  the 
court  to  strike  off  the  allotment  and  confirm  the  inquisition 
otherwise.  There  may  be  cases  where  the  court  would  be  justi- 
fied in  striking  out  of  the  return  irrelevant  matter  as  surplusage, 
but  a  striking  out  of  that  which  may  have  affected  the  judg- 
ment of  the  inquest  in  other  matters,  and  then  confirming  the 
inquisition  as  amended  is  quite  a  different  thing.  In  Christy's 
Appeal,  110  Pa.  538,  it  was  said  that  if  the  return  is,  as  such, 
defective  in  leaving  uncertain  what  the  inquest  did,  or  what 
they  intended  to  be  understood  as  done,  the  court  ought,  even 
without  exceptions  of  parties,  to  set  it  aside.    For  the  same 
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reason  the  court  ought  not  to  confirm  an  mquisition  after 
striking  out  a  material  part  of  it  without  being  certain  that  as 
thus  altered  it  presents  the  judgment  of  the  inquest.  The 
power  to  determine  whether  the  land  can  be  divided  without 
prejudice  to  or  spoiling  the  whole,  and  if  so  the  number  of  pur- 
parts into  which  it  may  be  most  advantageously  divided  is  in 
the  inquest.  It  is  by  no  means  certain  that  in  this  case  they 
would  have  made  the  same  division  if  they  had  not  supposed 
they  had  the  power  to  allot  the  purparts  as  they  did.  We 
therefore  conclude  upon  this  point  that  the  inquisition  should 
be  set  aside  as  a  whole,  unless  the  parties  elect  to  let  it  stand  as 
a  whole,  which  they  may  deem  it  advisable  to  do  rather  than  to 
submit  to  the  expense  and  delay  incident  to  another  inquisition. 
The  decree  setting  aside  the  allotment  and  confirming  the 
inquisition  otherwise  is  reversed,  and  the  record  is  remitted  to 
the  orphans'  court  with  directions  to  set  aside  the  inquisition 
as  a  whole  and  to  award  an  alias  inquest  to  make  partition,  un- 
less within  thirty  days  from  the  date  of  this  decree  the  parties 
shall  elect  in  writing  to  have  the  inquisition  as  returned  con- 
firmed as  a  whole,  in  which  event  the  court  shall  confirm  the 
inquisition,  and  give  judgment  that  the  partition  thereby  made 
be  firm  and  stable  forever,  and  that  the  costs  thereof  be  paid  by 
the  parties  concerned  in  proportion  to  their  several  interests. 
It  is  further  ordered  that  the  costs  of  this  appeal  be  paid  by  the 
appellee. 


Barlick  v.  Baltimore  <fe  Ohio  Railroad  Company, 
Appellant. 

Negligence — RaHraads — Passengers — Acts  of  passengers. 

1.  Carriers  of  passengers  are  liable  only  for  negligence,  and  are  not  in* 
sureis  of  the  safety  of  their  passengers,  as  they  are  as  carriers  of  goods. 
The  burden  is  upon  the  passenger  who  seeks  to  recover  from  a  cairiev 
damages  fcnr  personal  injuries  siAtained  while  upon  his  journey  to  prove 
negligence  or  facts  from  which  a  presumption  of  negligence  arises. 

2.  The  act  of  a  passenger  in  tossing  through  the  open  window  of  a  ear 
an  empty  bottle,  the  accidental  breaking  of  such  bottle  agidnst  a  car 
npaa  another  track,  and  the  unfortunate  return  of  a  fragment  of  glass 
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through  another  open  window  mjuring  another  passenger,  is  in  no  way 
connected  with  the  appliances  or  machinery  used  in  the  operation  of  the 
road,  or  the  acts  of  the  employees  in  the  conduct  of  the  train,  or  with  the 
construction  of  the  road,  and,  therefore,  there  is  no  presumption  of 
negligence  on  the  part  of  the  railroad  company.  In  such  a  case  the 
burden  is  upon  the  injured  passenger  to  prove  by  affirmative  evidence 
that  the  defendant  company  or  its  employees  had  been  guilty  of  negli- 
gence which  was  responsible  for  the  injury. 

3.  The  carrier  is  not  liable  for  the  negligent  or  unlawful  act  of  a  pas- 
senger, which  may  result  in  an  injury  to  a  fellow  passenger,  upon  the 
principle  of  respondeat  superior.  The  carrier  is,  however,  liable  for  in- 
juries to  a  passenger  resulting  from  the  negligent  or  unlawful  acts  of  a 
fdlow  passenger  if  prior  to  the  accident  the  conduct  of  the  offending 
party  has  been  such  as  to  indicate  a  disposition  to  indulge  in  physically 
violent  conduct  and  give  rise  to  a  reasonable  apprehension  of  injury  to 
other  parties.  This  is  not  upon  the  ground  that  the  company  is  liable  to 
answer  for  the  acts  of  all  those  whom  it  undertakes  to  carry,  but  it  is  be- 
cause of  the  f  ulure  of  the  duty  to  afford  reasonable  and  proper  protection 
to  other  passengers. 

4.  The  carrier  is  not  bound  to  provide  against  contingencies  which  it 
had  no  reasonable  groimds  to  apprehend,  nor  is  it  boimd  to  protect  its 
passengers  from  rudeness  or  bad  manners  on  the  part  of  strangers  or 
other  passengers,  unless  such  conduct  amounts  to  a  breach  of  the  peace; 
the  officers  of  the  law  can  take  no  cognisance  of  it,  and  carriers  are  not 
bound  to  prevent  it  or  liable  in  damages  for  its  appearance  about  their 
stations  or  trains. 

5.  In  an  action  by  a  woman  passenger  against  a  railroad  company  to 
recover  damages  for  personal  injuries,  it  appeared  that  another  pas- 
senger sitting  in  front  of  the  plidntiff  tossed  through  an  open  window 
an  empty  bottle,  which  broke  against  a  car  on  another  track,  and  the 
fragments  of  the  glass  returned  through  the  open  window  at  which  the 
plaintiff  was  seated,  injuring  her  in  the  face.  The  evidence  of  the  plain- 
tiff, corroborated  by  one  other  witness  tended  to  show  that  the  bottJe 
was  thrown  by  one  of  f oiu*  yoimg  men  who  were  seated  together,  that  up 
to  a  time  a  few  minutes  before  the  accident  they  had  done  nothing  to 
attract  attention;  that  they  then  took  out  a  beer  bottle  from  a  basket, 
b^gan  to  drink  beer  and  to  swear  among  themsdves,  but  tfiere  was  no 
evidence  that  they  were  quarreling,  or  were  angiy,  or  that  they  wero 
intoxicated.  The  bottle  was  thrown  out  of  the  window  shortly  after 
they  b^gan  to  drink  the  beer.  It  was  also  shown  that  the  conductor 
had  passed  through  the  car  before  they  began  drinking,  ffe^d,  that  the 
evidence  was  not  sufficient  to  sustain  a  verdict  against  the  raibroad  com- 
pany. 

Argued  April  2a  1909.    Appeal,  No.  79,  April  T.,  1909,  bjr 

Digitized  by  VjOOQIC 


BARLICK  V.  SALT.  &  OHIO  R.  R.  CO.,  Appellant.    89 
87,  (1900).]        StatemfiQi  of  Faots-^Opmion  of  the  Court 

defendant,  from  judgment  of  C.  P.  Fayette  Co.,  Dec.  T.,  1907, 
No.  135,  on  verdict  for  plaintiff  in  case  of  Millie  Barlick  v.  Balti- 
more &  Ohio  Railroad  Company,  Operating  the  Pittsburg  & 
Connellsville  Railroad  Company.  Before  Rice,  P.  J.,  Poetbr, 
Hendebson,  Morrison,  Oelady  and  Head,  JJ.    Reversed. 

Trespass  to  recover  damages  for  personal  injuries.  Before 
Van  Swbaringen,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Verdict  for  plaintiff  for  $1,000,  upon  which  judgment  was  en- 
tered for  $500,  all  above  that  amount  having  been  remitted. 

Error  cLssigned  was  in  refusing  binding  instructions  for  defend- 
ant. 

James  R.  Cray,  with  him  D.  W.  McDonald  and  T.  H.  Hudson, 
for  appellant. — ^The  evidence  was  insufficient  to  charge  defend- 
ant with  negligence:  Ellinger  v.  R.  R.  Co.,  153  Pa.  213;  Fred- 
ericks V.  R.  R.  Co.,  157  Pa.  103;  Pittsburg,  etc.,  R.  R.  Co.  v. 
Pillow,  76  Pa.  510;  Graeff  v.  R.  R.  Co.,  161  Pa.  230;  Kennedy  v. 
R.  R.  Co.,  32  Pa,  Superior  Ct.  623;  Thomas  v.  R.  R.  Co.,  148  Pa. 
180;  Federal  St.  &  Pleasant  Valley  Ry.  Co.  v.  Gibson,  96  Pa.  83; 
Flemmg  v.  Ry.  Co.,  158  Pa.  130;  Penna.  R.  R.  Co.  v.  MacKinney, 
124  Pa.  462;  Boatwright  v.  Ry.  Co.,  4  Pa.  Superior  a.  279;  Gum 
V.  R.  R.  Co.,  220  Pa.  552. 

Sterling,  Higbee  it  Matthews,  with  them  S.  R.  Goldsmith,  for 
appellee. — ^The  fact  of  a  drunken  and  disorderly  passenger  on  a 
tnun  is  an  indication  that  other  passengers  may  be  injured,  and 
it  is  the  likelihood  of  injury  to  other  passengers  and  not  the 
manner  of  such  injury,  that  the  railroad  company  must  appre- 
hend and  guard  against :  P.  &  C.  R.  R.  Co.  v.  Pillow,  76  Pa.  510; 
Ecxnmel  v.  Schambacher,  120  Pa.  579;  Duggan  v.  R.  R.  Co., 
159  Pa.  248;  Kennedy  v.  R.  R.  Co.,  32  Pa.  Superior  Ct.  623. 

Opinion  by  Porter,  J,,  October  11, 1909: 
The  plaintiff  was  a  passenger  on  a  Sunday  excursion  train 
of  the  defendant  company,  which,  at  seven  o'clock  in  the  mom- 
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ing  of  September  8,  1907,  left  Pittsburg,  Pennsylvania,  for 
Cumberland,  Maryland.  About  twenty  minutes  after  the  train 
started,  before  it  had  reached  Braddock,  the  first  stop,  which  is 
ten  or  twelve  miles  from  Pittsburg',  a  passenger  sitting  in  front 
of  the  plaintiff  tossed  an  empty  beer  bottle  out  of  an  open  win- 
dow, while  the  train  was  in  motion,  and  the  bottle  striking  a 
car  upon  another  track  was  broken  and  a  piece  of  the  glass 
passing  back  into  the  car  through  an  open  window  inflicted  a 
painful  but  not  serious  cut  upon  the  cheek  of  the  plaintiff. 
The  plaintiff  brought  this  action  to  recover  from  the  defendant 
carrier  damages  for  the  injury  so  sustained,  recovered  a  judg* 
ment  in  the  court  below  and  the  defendant  appeals. 

Carriers  of  passengers  are  liable  only  for  negligence,  and  are 
not  insurers  of  the  safety  of  their  passengers,  as  they  are  as 
carriers  of  goods.  The  burden  is  upon  the  passenger  who  seeks 
to  recover  from  a  carrier  damages  for  personal  injuries  sus- 
tained while  upon  his  journey  to  prove  n^gence  or  facts  from 
which  a  presumption  of  negligence  arises:  Meier  v.  Pennsyl- 
vania Raihroad  Company,  64  Pa.  226;  Fredericks  v.  Northern 
Central  Railroad  Co.,  157  Pa.  103.  The  present  case  presents 
two  questions :  (1)  did  the  plaintiff  prove  facts  which  gave  rise  .to 
a  presumption  of  negligence  and  thus  place  upon  the  defendant 
the  burden  of  disproving  negligence;  and  (2)  was  the  evidence 
such  as  to  warrant  the  submission  of  the  question  of  the  negli- 
gence of  the  defendant  company  to  the  jury.  The  first  ques- 
tion involves  a  consideration  of  the  rule  of  evidence  in  cases  of 
this  character,  and  the  second  that  relating  to  the  responsibility 
of  the  carrier. 

There  was  no  dispute  as  to  the  plaintiff  having  been  injured 
nor  as  to  the  manner  in  which  the  injury  occurred.  The  learned 
judge  of  the  court  below  affirmed  a  point  submitted  by  the 
plaintiff  in  these  words:  ''When  a  passenger,  carried  on  a  train, 
is  injured,  without  fault  of  his  own  there  is  a  legal  presumptioQ 
of  negligence  by  the  carrier,  and  the  onus  to  disprove  it  is  oq 
the  carrier."  The  affirmance  of  this  point  is  the  foundation  of 
the  fifth  specification  of  error.  The  eighth  specification  of  error 
complains  of  the  following  language  of  the  court,  in  the  general 
charge:  ''And  if  in  this  case  this  plaintiff  was  injured  in  the 
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manner  in  which  she  says  she  was,  and  that  fact  is  not  denied, 
then  there  arises  a  presumption  that  the  company  at  that  time 
was  negligent,  and  the  burden  is  now  on  the  company  to  prove 
to  you  that  there  was  no  negligence  on  its  part  or  on  the  part 
of  its  employees,  which  caus^  or  contributed  to  this  accident/' 
There  can  be  no  question  that  these  ruUngs  imposed  upon  the 
defendant  company  the  burden  of  disproving  negligence.  Was 
this  rule  of  evidence  properly  applied  in  the  case  of  an  injury 
arising  from  the  cause  disclosed  by  the  testimony  in  this  case? 
There  is  no  such  privity  between  the  carrier  and  a  passenger, 
even  one  who  is  disorderly,  as  to  make  the  former  liable  for  the 
acts  or  negligence  of  the  latter  on  the  principle  of  respondeat 
superior:  Pittsburg,  Fort  Wayne  &  Chicago  Railway  Com- 
pany V.  Hinds,  53  Pa.  512;  Boatwright  v.  Railway  Company, 
4  Pa.  Superior  Ct.  279.  "Where  a  passenger  is  injured,  either 
by  anything  done  or  omitted  by  the  carrier  or  its  employees, 
or  anything  connected  with  the  appliances  of  transportation, 
the  burden  of  proof  is  upon  the  carrier  to  show  that  such  injury 
was  in  no  way  the  result  of  its  negligence;  but  to  throw  this 
burden  upon  the  carrier,  it  must  first  be  shown  that  the  injury 
complained  of  resulted  from  the  breaking  of  machinery,  colli- 
sion, derailment  of  cars,  or  something  improper  or  unsafe  in 
the  conduct  of  the  business  or  in  the  appliances  of  transporta- 
tion:'' Thomas  v.  Philadelphia  &  Reading  Railway  Company, 
148  Pa.  180;  Federal  Street  &  Pleasant  Valley  Railway  Com- 
pany V.  Gibson,  96  Pa.  83;  Pennsylvania  Railroad  Company  v. 
MacEinney,  124  Pa.  462;  Fleming  v.  Railway  Company,  158 
Pa.  130;  Ginn  v.  Pennsylvania  Railroad  Company,  220  Pa.  552; 
Ault  V.  Cowan,  20  Pa.  Superior  Ct.  616.  It  is  clear  that  the  act 
of  the  fellow  passenger  in  tossing  through  the  open  window  an 
empty  bottle,  the  accidental  breaking  thereof  outside  the  train 
and  the  unfortunate  return  of  a  fragment  of  glass  through  the 
open  window,  which  injured  the  plaintiff,  was  in  no  way  con- 
nected with  the  appliances  or  machinery  used  in  the  operation 
of  the  road,  or  the  acts  of  the  employees  in  the  conduct  of  the 
train,  or  with  the  construction  of  the  road,  and,  therefore,  there 
is  no  presumption  of  negligence  on  the  part  of  the  appellant. 
The  burden  was  upon  the  plaintiff  to  prove  by  afl^rmative  evi- 
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dence  that  the  defendant  company,  or  its  employees,  had  been 
guilty  of  negligence  which  was  responsible  for  her  injury.  The 
fifth  and  eighth  specifications  of  error  are  sustained. 

The  defendant  requested  the  court  to  chaige  that  under  all 
the  evidence  in  the  case  the  verdict  of  the  jury  should  be  for  the 
defendant,  and  the  refusal  of  that  point  is  the  subject  of  the 
fourth  specification  of  error.  This  specification  raises  the 
question  of  the  sufficiency  of  the  evidence  to  sustain  a  finding 
that  the  employees  of  the  defendant  had  been  guilty  of  negli- 
gence which  was  responsible  for  the  injury  for  which  this  plain- 
tiff seeks  to  recover.  The  act  of  the  passenger  who  tossed  the 
bottle  out  of  the  window  may  have  been  a  negligent  act,  imder 
the  circumstances  which  accompanied  it,  and,  if  so,  this  plain- 
tiff could  recover  from  the  party  who  did  the  act  damages  for 
her  injuries,  and  it  is  most  fortunate  that,  as  disclosed  by  the 
evidence,  she  is  aware  of  the  identity  of  that  person.  The 
mere  fact,  however,  that  the  injuries  of  the  plaintiff  resulted 
from  a  negligent  or  unlawful  act  of  a  fellow  passenger  is  not  of 
itself  sufficient  to  render  the  carrier  liable  to  answer  in  damages 
for  such  injury.  Conductors  on  trains  have  authority  to  exer- 
cise reasonable  control  over  the  passengers  and  are  responsible 
for  the  exercise  of  that  authority.  It  is  their  duty  to  repress 
disorder  upon  the  trains,  and  in  case  there  is  any  reasonable 
ground  to  apprehend  that  other  passengers  may  suffer  physical 
injury  from  the  violence  of  disorderly  passengers  it  is  their 
duty  to  use  every  means  at  their  command  to  protect  other 
passengers  and  restrain,  and  if  necessary  remove  from  the  train 
the  disorderly  parties :  Kennedy  v.  Pennsylvania  Railroad  Com- 
pany, 32  Pa.  Superior  Ct.  623;  Railway  Co.  v.  Hinds,  53  Pa. 
512.  The  carrier  is  not  liable  for  the  ne^gent  or  unlawful  act 
of  a  passenger,  which  may  result  in  an  injury  to  a  fellow  passen- 
ger, upon  the  principle  of  respondeat  superior.  The  carrier  is, 
however,  liable  for  injuries  to  a  passenger  resulting  from  the 
negligent  or  unlawful  acts  of  a  fellow  passenger  if  prior  to  the 
accident  the  conduct  of  the  offending  party  has  been  such  as  to 
indicate  a  disposition  to  indulge  in  physically  violent  conduct 
and  give  rise  to  a  reasonable  apprehension  of  injury  to  other 
pfuties.    This  is  not  upon  the  ground  that  the  company  is 
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liable  to  answer  for  the  acts  of  all  those  whom  it  undertakes  to 
carry,  but  it  is  because  of  the  failure  of  the  duty  to  afiford  rea- 
sonable and  proper  protection  to  other  passengers.  The  carrier 
Is  not  bound  to  provide  against  contingencies  which  it  had  no 
reasonable  grounds  to  apprehend,  nor  is  it  bound  to  protect  its 
passengers  from  rudeness  or  bad  manners  on  the  part  of  stran^ 
gers  or  other  passengers,  unless  such  conduct  amounts  to  a 
breach  of  the  peace:  Ellinger  v.  Philadelphia,  Wilmington  and 
Baltimore  Raihx)ad  Co.,  153  Pa.  213;  GraefiF  v.  Philadelphia  A 
Reading  Railroad  Co.,  161  Pa.  230.  In  the  cases  last  cited  it  was 
said: '' Unless  such  conduct  amounts  to  a  breach  of  the  peace, 
the  officers  of  the  law  can  take  no  cognizance  of  it,  and  carriers 
are  not  bound  to  prevent  it  or  liable  in  damages  for  its  appear- 
ance about  their  stations  or  trains.'' 

The  evidence  upon  which  the  plaintiff  sought  to  charge  the 
defendant  company  with  negUgence  consisted  of  her  own  testi- 
mony and  that  of  one  other  witness,  Mr.  Hartman,  and  was 
very  meager.  The  passenger  who  subsequently  tossed  the 
empty  beer  bottle  out  of  the  window  was  one  of  a  party  of  four 
young  men  who  sat  in  two  seats  which  had  been  turned  to  face 
each  other,  directly  in  front  of  the  seat  in  which  plaintiff  sat. 
The  learned  counsel  representing  the  appellee  has  repeatedly 
in  his  paper-book  referred  to  this  party  as  "drunken  passen- 
gers." We  deem  it  proper  here  to  observe  that  neither  the 
plaintiff  nor  any  other  witness  in  the  case  imdertook  to  say 
that  any  one  of  this  party  was  drunk  or  imder  the  influence  of 
liquor.  There  was  nothing  about  the  party  to  attract  attention 
or  suggest  that  they  were  not  proper  persons  to  be  aboard  the 
tndn  or  that  their  presence  involved  any  danger  to  other 
passengers  at  the  time  they  boarded  the  train  at  Pittsburg  or 
down  until  about  the  time  this  accident  occurred.  The  train 
left  Pittsburg  at  seven  o'clock  in  the  morning  and  so  far  as  the 
evidence  indicates,  the  members  of  this  party  of  four  passengers 
were  then  entirely  sober.  The  plaintiff  testified  that  shortly 
after  the  train  left  Pittsburg  these  four  yoimg  men  began  to 
drink  beer  and  she  heard  them  swearing  among  themselves ;  but 
her  testimony  contains  no  intimation  that  there  was  anything  to 
indicate  that  they  were  quarreling  or  that  they  were  angry. 
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There  was  nothing  about  the  young  men  to  attract  her  attention, 
so  far  as  indicated  by  the  evidence  until,  according  to  her  testi- 
mony, about  five  minutes  after  the  train  had  left  Pittsburg, 
when  she  says  they  began  to  drink  beer  out  of  pint  bottles  which 
they  took  out  of  a  basket  under  the  seat.  She  testified  that  the 
accident  happened  when  the  train  was  about  Braddock,  or  about 
twenty  minutes  after  the  train  left  Pittsburg.  In  another  part 
of  her  testimony  she  said:  "Q.  Just  state  to  the  court  and  jury 
how  you  were  injxired?  A.  Well,  twenty  minutes  after  I  seated 
myself  on  the  right  side,  I  was  reading  a  magazine,  I  noticed 
these  four  young  men  drinking  and  wondered  why  it  was  not 
stopped.  There  was  no  effort  whatever  made  to  stop  them," 
and  in  reply  to  a  further  question  described  how  at  that  time  a 
bottle  being  thrown  out  of  the  window  by  one  of  the  men  a 
piece  of  the  glass  flew  back  and  hit  her  on  the  cheek.  The  wit- 
ness Hartman  testified  that  there  was  nothing  in  the  appear- 
ance of  the  young  men  to  attract  his  attention  until  the  train 
was  in  the  neighborhood  of  Braddock:  ''They  began  to  drink 
beer  about  twenty  minutes  or  half  an  hour  after  the  train 
started,  we  were  along  about  Braddock."  This  witness  testified 
that  the  young  men  did  not  swear  or  make  any  noise  before 
they  commenced  to  drink  beer;  that  they  had  not  drunk  much 
beer  before  they  began  to  swear,  that  the  swearing  occurred 
along  about  Braddock;  and  that  nothing  about  the  conduct  of 
the  men  attracted  his  attention  until  they  commenced  to  drink. 
This  witness  sat  in  the  end  of  the  seat  next  the  aisle  directly 
across  from  that  in  which  the  party  in  question  were  located, 
and  his  opportunities  for  observing  the  young  men  were  cer- 
tainly as  good  as  could  have  been  had.  This  witness  testified 
that  the  conductor  passed  through  the  car  before  the  yoimg 
men  commenced  to  drink  beer.  He  testified  explicitly  that  the 
accident  occurred  in  the  neighborhood  of  Braddock  and,  that, 
"When  the  accident  occurred  they  had  just  commenced  to 
drink."  The  sum  of  the  testimony  of  this  witness,  who  was  the 
only  witness  called  by  the  plaintiff  to  corroborate  her  own 
testimony,  was,  that  the  four  young  men  were  well  behaved 
until  they  began  to  drink  beer;  that  the  conductor  passed 
through  the  car  before  they  began  to  drink  beer;  that  they  did 
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not  begin  to  drink  beer  until  the  train  was  in  the  neighborhood 
of  Braddocky  about  twenty  minutes  after  leaving  Pittsburg; 
that  they  did  not  swear  until  a  little  time  after  they  began  to 
drink  beer;  that  the  swearing  was  done  among  themselves; 
that  the  accident  happened  in  the  neighborhood  of  Braddock 
and  that  when  it  occurred  they  had  just  commenced  to  drink 
beer.  There  is  not  a  scintilla  of  evidence  in  the  case  indicating 
that  the  young  men  had  shown  any  disposition  to  quarrel 
among  themselves  or  with  other  people,  or  that  they  had  ex- 
hibited any  inclination  to  indulge  in  any  physical  violence. 
They  sat  in  their  seats  quietly  imtil  some  time  after  the  train 
started,  and  they  then  took  some  pint  bottles  out  of  a  basket 
under  the  seat  and  began  to  drink  beer,  this  and  the  fact  that 
shortly  afterwards  they  were  guilty  of  the  bad  manners  and 
bad  taste  of  usmg  in  their  conversation  profane  language  which 
could  be  heard  by  passengers  in  the  adjoining  seats  was  the 
utmost  that  can  be  asserted  to  have  been  shown  by  the  evi- 
dence to  have  occurred  prior  to  the  accident.  The  fact  that 
this  defendant  is  to  be  judged  by  what  had  occurred  prior  to 
the  accident  must  not  be  lost  sight  of.  There  was  no  evidence 
that  the  young  men  had  thrown  a  bottle  or  anything  else  out 
of  the  window  prior  to  the  time  the  bottle  in  question  was 
tossed  out,  while  the  train  was  in  motion,  imfortunately  strik- 
ing a  car  on  the  other  track  and  resulting  in  the  injury  to  the 
plaintiff.  The  evidence  did  not  disclose  anything  which  could 
give  rise  to  a  reasonable  apprehension  that  a  breach  of  the 
peace  was  Ukely  to  occur  or  that  any  one  of  the  party  of  young 
men  was  likely  to  do  anything  which  would  result  in  an  injury 
to  another  passenger.  Had  the  yoimg  men  been  permitted,  by 
the  employees  of  the  defendant  company,  to  drink  beer  or 
other  liquors  in  the  car  imtil  they  had  become  intoxicated  an 
entirely  different  question  would  have  been  presented,  which 
under  the  evidence  in  this  case  it  is  not  necessary  to  consider. 
This  accident  happened  about  the  time  the  drinking  of  beer  was 
commenced.  There  was  no  evidence  that  any  of  the  party  had 
been  angry  or  exhibited  any  disposition  to  quarrel  prior  to  the 
accident,  nor  was  there  any  evidence  that,  even  after  the  acci- 
dent, there  was  any  quarrel  or  any  indication  of  an  inclination 
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to  physical  violence.  The  testimony  did  not  disclose  any 
breach  of  the  peace  or  any  inclination  to  a  breach  of  the  peace, 
nor  anything  else  which  could  afford  a  reasonable  foundation 
for  an  apprehension  of  violence  which  might  result  in  injury  to 
other  parties;  there  was,  therefore,  nothing  from  which  a  jiuy 
should  have  been  permitted  to  find  the  defendant  liable  in 
damages  for  the  injuries  to  plaintiff:  EUinger  v.  Philadelphia, 
Wihnington  A  Baltimore  Raihx)ad  Co.,  153  Pa.  213;  Gra^  v. 
Philadelphia  A  Reading  Raihxjad  Co.,  161  Pa.  230.  Precaution 
is  a  duty  only  so  far  as  there  is  reason  for  apprehension,  and 
a  jury  cannot  be  permitted  to  hold  parties  to  a  higher  standard 
of  care  than  the  law  imposes  nor  to  find  anything  negligence 
which  is  less  than  a  failure  to  discharge  a  legal  duty.  The  law 
does  not  require  anyone  to  presume  that  another  will  be  neg- 
ligent, much  less  to  presume  that  another  may  be  an  active 
wrongdoer:  Philadelphia  A  Reading  Railroad  Company  v.  Hum- 
mell,  44  Pa.  375.  The  request  of  the  defendant  for  binding  in- 
structions should  have  been  affirmed. 
The  judgment  is  reversed. 


Commonwealth  to  use  v.  Shapiro,  Appellant. 

Landlord  and  tenant — Use  of  private  loaya — Trespass — Posting  land-^ 
Act  of  Apnl  14, 1905,  P.  L.  169. 

Where  an  owner  of  land  leases  dwelling  houses  thereon,  under  leases 
containing  covenants  that  the  lessee  wOl  not  ''use,  allow,  suffer,  or  per- 
mit the  use  of  the  lands,  or  the  private  way  or  road  through  or  over  the 
lands  to  said  house  for  any  purpose  than  that  of  ingress  or  egress  from 
and  to  the  public  road  for  said  lessee  and  the  members  of  his  family,  and 
to  do  no  act  or  thing  ....  whereby  the  public  might  be  invited  or 
allowed  to  go  or  trespass  on  the  ground  of  the  lessor,"  a  person  who  de- 
livers goods  purchased  by  a  lessee  is  not  a  trespasser  on  the  private  way; 
nor  does  he  become  a  trespasser  by  soliciting  c»xierB  from  the  lessee  to 
whom  he  has  delivered  goods  previously  bou^^t;  but  he  will  become  a 
trespasser  if  he  uses  the  private  way  for  taking  orders  from  other  persons 
in  tiie  settlement;  and  if  the  land  has  been  posted  under  the  Act  of 
April  14, 1905,  P.  L.  169,  he  will  be  liable  for  the  penalty  imposed  by  the 
act  if  he  takes  such  orders  from  other  persons. 
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Aigued  April  22, 1909.  Appeal,  No.  146,  April  T.,  1909,  by 
defendant,  from  judgment  of  C.  P.  Washington  Co.,  Nov.  T., 
1907,  No.  154,  in  caee  stated  in  suit  of  Cknnmonwealth  to  use 
of  Chartiers  Township  School  IMstrict  v.  Harry  Shapiro.  Be- 
f<»^  RiCB,  P.  J.,  PoBTBB,  Hendbbson,  Morbison,  Orlady  and 
Head,  JJ.    Afi&rmed. 

Case  stated  on  appeal  from  judgment  of  a  justice  of  the  peace. 
Before  Taylor,  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Error  assigned  was  in  entering  judgment  for  plaintiff  on  ease 
stated. 

T.  H.  W.  Fergus,  with  him  Shapiro  dk  Levy,  for  appellant. —  ' 

When  land  is  conveyed,  which  the  vendee  cannot  reach  without 
going  over  the  land  of  the  vendor,  the  right  of  way  is  implied 
and,  of  necessity,  becomes  appurtenant  to  the  land  conveyed  so 
long  as  it  cannot  be  otherwise  enjoyed:  Wissler  v.  Hershey,  23 
Pa.  333;  Delevan  v.  ChampUn,  4  Lack.  Jurist.  259. 

This  is  a  conclusive  answer  to  the  action  (trespass)  that  the 
evidence  proves  that  the  possession  of  the  premises  on  which 
the  trespass  was  committed,  was  not  exclusively  in  the  plain- 
tiff. It  was  a  joint  possession  and  the  idleged  wrong  was  by  the 
authority  of  the  joint  possession :  Beaver  v.  Filson,  8  Pa.  327. 

Penal  statutes  must  be  construed  strictly,  and  should  not  be 
extended  beyond  the  evident  intention  of  the  legislature  as  ex- 
preBBed  upon  their  face.  We  must  have  regard  to  whom  and  to 
what  the  act  is  intended  to  refer,  and  to  nothing  else:  Bucher  v. 
Com.,  103  Pa.  528. 

Contracts  clearly  injurious  to  the  public  interest  are  held  in- 
valid, however  novel:  Baltimore  v.  Imp.  Co.,  40  L.  R.  A.  494; 
Keeler  v.  Taylor,  53  Pa.  467;  Muller  v.  Bohringer,  3  Pa.  C.  C. 
Rep.  144. 

Riduxrd  0.  Miller,  for  appellee,  cited:  Com.  v.  Lapempti,  16 
Pa.  Dist.  Rep.  403;  (km.  v.  Rogers,  1  Del.  Co.  517;  Pittsburg  v. 
Kalchthaler,  114  Pa.  547;  Com.  v.  Burford,  35  Pa.  C.  C.  Rep. 
225;  Enders  v.  Enders,  164  Pa.  266. 
Vol.  xli— 7 
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Opinion  by  Rice,  P.  J.,  October  11, 1909: 

So  f ar  afi  this  case  relates  to  the  defendant's  traveling  over 
the  private  ways  for  the  single  purpose  of  delivering  to  the 
premises,  to  which  the  ways  were  appurtenant,  goods  which  had 
been  ordered  by  tenants  of  the  premises,  it  is  like  the  case  of 
Commonwealth  v.  Burford,  38  Pa.  Superior  Ct.  201,  excepting 
in  this  particular:  in  that  case  the  written  leases  imder  which 
the  tenants  held  contained  no  reference  to  any  public  or  private 
way,  whereas  the  leases  involved  in  the  present  case  each  con- 
tained a  covenant  relative  to  the  use  of  the  private  ways.  But 
for  that  covenant  in  the  leases,  the  following  statement  of  the 
law  taken  from  the  opinion  in  Commonwealth  v.  Burford  would 
be  applicable  and  controlling:  ''When  Fitzgerald  and  Lenhart" 
(here  the  United  Coal  Company)  "leased  the  ^veral  houses 
they,  the  owners  of  the  land,  knew  of  the  existence  of  these 
private  customary  ways  and  they  knew,  also,  that  these  ways 
were  the  only  means  of  access  to  the  houses  which  they  were 
leasing.  These  private  and  customary  ways,  therefore,  passed 
by  the  lease  as  appurtenant  to  the  house,  and  the  fact  that  the 
lease  contained  no  express  grant  is  wholly  immaterial.  The 
ways  being  appurtenant  to  the  house,  the  title  to  the  latter 
carried  with  it  the  right  to  the  use  of  the  way.  The  right  being 
appurtenant  to  the  house,  it  included  not  only  the  right  of  the 
lessee  to  the  use  of  it,  but  that  it  might  be  used  by  his  family 
and  others  who  with  the  permission  of  the  tenant  visited  his 
house  for  any  lawful  purpose."  How  then  does  the  covenant 
in  the  leases  affect  the  question  for  decision?  It  reads  as  fol- 
lows: "Said  lessee  further  covenants,  premises  and  agrees  to 
and  with  said  lessor  that  any  amoimt  said  lessee  may  owe  said 
lessor  for  rent  or  merchandise  shall  be  deducted  from  his  earn- 
ings and  that  said  lessee  will  use  said  demised  premises  as  a 
dwelling  house  for  himself  and  family  and  for  no  other  purpose, 
and  he  hereby  agrees  to  not  use,  allow,  suffer  or  permit  the  use 
of  the  lands,  or  the  private  way  or  road  through  or  over  the 
lands  of  said  lessor  to  said  house  for  any  purpose  than  that  of 
ingress  and  egress  from  and  to  the  public  road  for  said  lessee 
and  the  members  of  his  family,  and  to  do  no  act  or  thing,  or 
suffer  or  cause  the  same  to  be  done,  whereby  the  public  may  be 


Digitized  by 


Google 


COMMONWEALTH  v.  SHAPIRO,  Appellant.  99 

96,  (1909).]  Opinion  ol  the  Omirt. 

invited  or  allowed  to  go  or  trespass  upon  the  ground  of  the 


It  is  argued  that  any  contract  entered  into  by  the  lessee,  un- 
der constraint;  whereby  their  right  to  invite  anyone  with  whom 
they  were  doing  business  to  come  to  their  homes,  and  make 
reasonable  use  of  the  private  roads  and  ways  for  that  purpose, 
was  given  away,  would  be  void.  This  proposition  need  not  be 
considered,  because  the  agreement  as  to  the  facts  contains  no 
express  admission  that  the  lessees  were  under  constraint  wh^ 
they  executed  the  leases,  and  no  facts  are  admitted  from  which 
a  l^al  implication  or  inference  of  that  fact  arises. 

Another  proposition  submitted  by  appellant's  counsel  is,  in 
effect,  that  even  if  there  was  a  violation  of  the  covenant  on  the 
part  of  the  lessees,  that  was  a  matter  between  them  and  the 
landlord  exclusively,  and  therefore  a  third  person  who  accepted 
the  tenant's  invitation,  although  with  notice  that  the  landlord 
denied  his  right  to  enter  upon  the  property,  was  not  a  trespasser 
and  incurred  no  Uability.  We  are  not  prepared  to  give  unquali- 
fied assent  to  this  view.  If  in  the  absence  of  the  tenant's  per- 
mission the  use  of  the  way  by  the  third  person  against  the  ob- 
jection of  the  owner  of  the  land  would  have  been  a  tresspass^ 
the  tenant's  invitation  or  permission  which  he  had  no  right  to 
give  would  not  make  that  act  of  the  third  person  any  the  less 
an  imauthorized  entry  upon  the  land  of  the  owner.  The  owner 
of  a  right  of  way  over  the  land  of  another  is  limited  in  its  use  by 
the  terms  of  the  grant  from  which  the  way  was  derived.  Upon 
the  same  principle,  a  right  of  way  which  passes  as  an  appur- 
tenance of  leased  premises  without  express  words  granting  it 
may  be  limited  and  restricted  by  the  covenants  of  the  lease,  if 
such  was  the  intention  of  the  parties,  as  we  have  no  doubt  it  was 
here.  One  branch  of  the  covenant  is,  not  to  do  any  act  or  thing, 
or  suffer  or  cause  the  same  to  be  done,  whereby  *'the  public" 
may  be  invited  or  allowed  to  go  or  trespass  upon  the  ground  of 
the  lessor.  This  undoubtedly  was  intended  to  apply  not  only 
to  the  ground  of  which  the  lessor  retained  exclusive  possession, 
but  also  to  the  ground  over  which  the  private  ways  pass.  The 
premises  were  leased  for  use  as  dwelling  houses  and  were  to  be 
used  for  no  other  purpose.   The  obvious  purpose  of  the  branch 
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of  the  covenant  which  relates  to  use  by  the  puUic  was  to  keep 
the  premises  and  ways  strictly  private.  They  would  be  so,  ev^i 
though  some  member  of  the  general  public  might  be  admitted. 
A  covenant  against  admitting  the  pubUc  at  large  is  not  tantar 
mount  to  a  covenant  against  permitting  any  individual  to  set 
foot  upon  the  way  or  premises  for  any  purpose.  But  the  cove- 
nant goes  further  and  excludes  the  use  of  the  ways  ''  for  any 
other  purpose  than  that  of  ingress  and  egress  from  and  to  the 
public  road  for  said  lessee  and  the  members  of  his  family."  The 
case  may  be  considered  as  if  there  was  a  grant  in  express  words 
of  the  right  to  use  the  ways  for  that  purpose,  and  a  covenant 
not  to  use  them,  or  permit  them  to  be  used,  for  any  other.  In 
determining  the  meaning  of  a  grant  in  such  words  and  with  such 
restrictions,  we  must  endeavor  to  arrive  at  the  intention  of  the 
parties,  and  in  doing  so  must  have  regard  to  the  circumstances, 
for  it  needs  but  a  moment's  reflection  to  see  that  the  words  "  in- 
gress and  egress"  are  not  the  precise  equivalent  under  all  cir- 
cumstances and  in  all  connections  of  the  words  *'  going  into  and 
going  out  of."  It  is  to  be  particularly  noticed  in  the  present 
ease  that  the  several  premises  were  leased  for  use  as  dwellings, 
that  all  the  houses  are  located  at  some  distance  from  any  pubUo 
road,  and  that  the  only  way  of  reaching  them  from  any  public 
road  without  passing  over  exclusively  private  property,  is  by 
these  private  ways.  While  the  terms  of  such  a  grant  are  not  to 
be  enlarged  by  construction  so  as  to  include  a  use  plainly  in- 
tended to  be  excluded,  a  construction  which  woukl  prevent 
the  beneficial  use  by  the  lessees  of  the  premises  in  the  manner 
and  for  the  purpose  specified  m  the  leases  is  not  to  be  adopted 
unless  such  construction  is  unavoidable.  To  hold  that  the 
tenants  have  only  the  right  to  move  over  the  ways  on  foot  or  by 
vehicle,  and  are  restricted  by  their  covenants  from  conveying 
their  households  goods  and  supplies  over  them,  would  deprive 
them  of  the  beneficial  use  of  the  premises  as  dwelling  houses. 
The  words  ingress,  egress  and  r^ress  are  frequently  used  m 
leases  to  express  the  right  of  the  lessee  to  enter,  go  upon  and  re* 
turn  from  the  lands  in  question:  Bouvier's  Law  Dictionary 
(Rawle's  ed.)i  1036.  Where  a  way  is  provided  for  use  by  a 
tenant  as  a  means  of  ingress  and  egress  to  and  from  premises 
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leased  as  a  dwelling  house,  and  there  is  no  other  m^ms  of  in- 
gress and  egress,  it  requires  no  enlargement  of  the  commonly 
accepted  meaning  of  the  words,  when  used  to  define  a  lessee's 
right,  to  hold  that  the  right  of  ingress  and  egress  includes  the 
right  to  bring  his  household  goods  and  supplies  to  the  premises. 
And  in  the  absence  of  plainly  restrictive  words  this  right  (d 
ingress  and  ^ress  includes  his  ri^t  to  have  them  delivered  to 
him  by  the  person  from  whom  he  may  have  bought  them.  If 
the  tenants  of  the  premises  in  question  did  not  have  this  right, 
there  is  no  point  at  which  we  could  stop  short  of  holding  that 
they  did  not  have  the  ri^t  to  employ  a  drayman  to  haul  their 
goods  to  and  from  the  premises  or  to  call  to  the  premises  a 
physician  in  case  of  sickness,  or  an  undertaker  in  case  of  death. 
These  and  other  illustrations  that  suggest  themselves  show 
the  imreasonableness  of  attaching  to  the  words  ''mgress  and 
egress''  the  narrowest  meaning  possible,  and  the  necessity  of 
considering  them  in  the  light  of  the  subject-matter,  the  relation 
of  the  parties,  the  situation  of  their  respective  tenements  and 
the  purposes  for  which  the  ways  were  provided  and  the  premises 
were  leased.  Thus  considered,  we  conclude  that  the  use  of  the 
ways  by  the  defendant  for  the  purpose  of  delivering  to  the 
leased  premises,  to  which  they  were  appurtenant,  goods  bought 
by  the  tenants  and  ordered  to  be  so  deUvered  was  not  a  trespass 
or  a  violation  of  the  act. 

The  case  presents  the  further  question  of  the  right  of  a 
vender  of  goods  to  drive  upon  the  ways  for  the  purpose  of 
soUciting  from  the  tenants  orders  for  goods,  it  not  being  shown 
that  he  was  invited  by  the  tenants  or  owner  to  enter  upon  the 
land  for  that  purpose.  It  has  not  been  made  clear  that  a  re- 
striction of  a  private  way  which  would  exclude  entry  upon  the 
land  for  such  purpose  would  be  invalid  upon  any  groimd  of  pub- 
Uc  poUcy,  nor  can  we  see  that  its  imreasonableness  is  apparent. 
The  owner  of  land  is  under  no  legal  obligation  to  provide  access 
to  the  leased  premises  for  that  purpose,  and  we  can  conceive 
of  cases  where  it  might  be  to  the  interest  and  convenience  of  the 
lessees  to  have  such  use  of  the  ways  excluded.  At  any  rate,  the 
right  of  the  lessee  to  accept  a  lease  of  the  premises  with  such 
restriction  of  the  private  way  must  be  conceded,  and  if  he  has 
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done  80,  it  is  impossible  to  see  upon  what  principle  an  entry  on 
the  land  in  opposition  to  the  restriction,  without  the  permission 
or  invitation  of  either  the  owner  or  tenant,  and  with  actual 
notice  of  the  owner's  objection  can  be  l^ally  justified. 

But  it  may  be  said  that  as  the  defendant  entered  lawfully  to 
deliver  goods  that  had  been  ordered  by  tenants,  his  entry  did 
not  become  unlawful  by  reason  of  his  soUciting  orders.  This 
would  be  so,  if  he  confined  his  use  of  the  ways  to  the  soliciting 
of  orders  from  the  same  tenants  at  the  same  time  that  he  de- 
livered the  goods  previously  ordered;  in  other  words,  the  mere 
soliciting  of  orders  was  not  a  trespass.  But  an  entry  on  one  of 
the  ways  for  the  purpose  of  delivering  goods  to  one  tenant  would 
not  justify  or  excuse  the  use  of  all  the  ways  or  the  remoter  part 
of  the  same  way  for  the  purpose  of  soliciting  orders  from  other 
tenants:  Shififer  v.  Broadhead,  126  Pa.  260;  Irwin  v.  Patchen, 
164  Pa.  51;  Truby  v.  American  Natural  Gas  Co.,  38  Pa.  Su- 
perior Ct.  166.  The  agreement  as  to  facts  admits  the  com- 
pany's ownership  of  the  land,  the  posting  of  notices  as  required 
by  the  act  of  1905,  and  the  defendant's  entry  upon  the  land. 
The  only  legal  justification  for  his  admitted  entry  without  in- 
vitation or  permission  of  the  owner  is  the  implied  invitation  of 
the  tenants  to  deliver  goods  that  they  had  ordered.  But  having 
admitted  that  he  abo  traveled  over  the  roads  for  the  additional 
purpose  of  soliciting  orders,  the  question  arises  whether  we 
ought  to  presume  that  that  was  at  the  same  time  and  only  to  the 
same  extent  that  was  required  in  delivering  the  goods  ordered. 
We  are  of  opinion  that  this  is  not  to  be  presumed.  If  it  was  a 
fact,  the  importance  of  setting  it  forth  clearly  in  the  agreement 
as  to  facts  would  scarcely  have  escaped  the  attention  of  counsel. 
A  legitimate  and,  we  think,  the  more  natural  inference  to  be 
drawn  from  what  is  set  forth  is  that  the  uses  of  the  roads  for  the 
two  purposes  were  not  coincident  in  every  particular. 

The  case  stated  contains  this  agreement:  ''That  all  errors  of 
process  and  proceedings  and  form  of  action  are  hereby  waived 
and  the  case  as  stated  is  submitted  to  the  court  to  determine 
whether  the  facts  as  above  set  forth  constitute  a  violation  of  the 
Act  of  Assembly  of  April  14, 1905,  P.  L.  169."  In  view  of  this 
express  agreement,  and  the  absence  of  reference  in  the  paper* 
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book  to  the  question  whether  the  appeal  should  have  been 
taken  to  the  quarter  sessions  instead  of  to  the  commcm  pleas,  we 
do  not  feel  called  upon  to  discuss  the  question. 
The  judgment  is  aflKrmed. 


Fraser,  Appellant^  v.  Pittsburg. 

Road  law — Appeal  from  viewers — Report  of  viewers — Evidence. 

1.  If  a  party  ?^08e  property  is  aaseflaed  for  benefits  to  pay,  exclu- 
sivdy,  costs  and  expenses  of  the  construction  of  an  improviBment, 
desires  to  raise  a  question  as  to  the  legal  liability  of  his  property  for  as- 
sessment, or  whellier  a  wrong  rule  has  been  adopted  by  the  viewers  in 
apportioning  the  charge,  he  may  be  heard  on  exceptions  by  the  court 
and  by  appeal  to  the  appropriate  appellate  court,  but  he  has  no  right  to  a 
jury  trial  upon  such  questions. 

2.  On  the  trial  of  an  appeal  from  the  award  of  a  road  jiuy,  the  report 
of  the  viewers  is  not  admissible  to  show  the  total  cost  of  the  improve- 
ment in  order  that  the  inference  may  be  drawn  as  to  what  proportion 
was  charged  against  the  property  in  question  per  foot  front,  where  the 
property  in  question  has  been  assessed  only  for  its  proportionate  share 
ci  Uie  costs  fwd  expenses  of  the  improvement. 

Argued  April  27,  1909.  Appeal,  No.  153,  April  T.,  1909,  by 
plaintiff,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co.,  May  T., 
1905,  No.  186,  on  verdict  for  defendant  in  case  of  E.  M.  Fraser  v. 
CSty  of  Kttsburg.  Before  Rice,  P.  J.,  Porter,  Henderson, 
Morrison,  Orladt,  Head  and  Beaver,  JJ.   Afi&rmed. 

Appeal  from  report  of  jury  of  view. 

At  the  trial  the  plaintiff  made  the  following  offer: 

We  offer  the  viewers'  report  to  show  what  the  total  cost  of  the 
improvement  on  that  alley  was  and  the  number  of  feet  between 
St.  Clair  street  and  Mellon  street  in  order  that  the  inference  may 
be  drawn  as  to  what  proportion  was  charged  against  the  prop- 
erty per  foot  front. 

Objected  to  as  incompetent  and  irrelevant,  the  question  of 
the  relative  amount  of  assessments  being  a  question  which  can- 
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not  be  raised  on  appeal.  Objection  sustained.  To  which  ruling 
of  the  court  counsd  Ux  plaintiff  excepted.  Exceptions  lUlowed 
and  bill  sealed.  [1] 

Counsel  for  plaintiff  proposes  to  prove  by  the  viewers'  report 
that  there  was  a  reduction  made  in  the  assessment  at  the  two 
comers  of  St.  Clair  street  extending  back  fifty  feet  on  James 
street,  and  that  the  entire  cost  of  the  improvement  on  James 
street  from  St.  Clair  to  Mellon  street  was  assessed  upon  the  in- 
side properties  abutting  on  James  street. 

Objected  to,  first,  as  contrary  to  all  the  facts  and  entirely 
opposite  to  what  the  view^B  did,  and  secondly,  as  incompetent 
and  irrelevant  in  this  proceeding.  Objection  sustained.  To 
which  rule  of  the  court  coimsel  for  plaintiff  excepted.  Excep- 
tions allowed  and  bill  sealed.  [2] 

Verdict  and  judgment  for  defendant.   Plaintiff  appealed. 

Errors  assigned  were  (1,2)  ruling  on  evidence,  quoting  the  bill 
of  exceptions. 

W.  K.  Jennings,  with  him  D.  C,  Jennings,  for  appellant. 

C  K.  Robinson,  with  him  C  A.  O'Brien,  for  appellee,  cited: 
Brackney  v.  Crafton  Borough,  31  Pa.  Superior  Ct.  413;  Carson  v. 
Allegheny  City,  213  Pa.  537. 

Opinion  by  Porter,  J.,  October  11, 1909: 

The  city  graded,  paved  and  curbed  James  alley,  a  distance  oi 
one  square,  from  St.  Clair  street  to  Mellon  street,  both  of  which 
were  improved  streets.  Viewers  were  appointed  to  assess  the 
damages  and  benefits  resulting  from  this  improvement,  under 
the  provisions  of  the  Act  of  May  16,  1891,  P.  L.  75,  as  supple- 
mented and  amended  by  later  legislation.  The  viewers  filed  a 
report  finding  the  amount  of  the  costs  and  expenses  of  the  im- 
provement and  making  assessments,  to  pay  such  costs  and 
expenses,  upon  abutting  properties,  including  that  of  the  ap- 
pellant. The  report  made  no  award  of  damages  and  no  prop- 
erty was  assessed  to  pay  damages.  Mrs.  Eraser  appealed  from 
the  report  of  viewers  and  demanded  a  jury  trial,  in  said  appeal 
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asserting  that  her  property  had  been  damaged  by  the  change 
of  grade.  An  issue  was  framed  to  try  said  appeal,  which  re- 
sulted in  a  verdict  in  favor  of  the  city.  The  assignments  of 
error  raise  but  a  single  question.  Was  the  repcnrt  of  viewers  ad- 
missible in  evidence  at  the  trial,  in  the  court  below,  for  the  pur- 
poses for  which  it  was  offered  by  this  appellant? 

That  the  report  of  viewers  is  not  generally  admissible  in  evi- 
dence, upon  the  trial  of  an  i4)peal  from  that  report,  is  so  well 
settled  as  to  render  citation  of  authority  unnecessary;  that  in 
fact  is  ccmceded  by  the  learned  counsel  for  the  appellant.  The 
Act  of  April  2,  1903,  P.  L.  124,  amending  the  act  of  1891,  ex- 
pressly provides  that  the  report  of  viewers  when  confirmed 
''shall  be  conclusive  as  to  any  assessment  made  therein  to  pay 
the  costs  and  expenses  of  any  sewer,  street  or  other  improve- 
ment;'' and  gives,  as  did  the  act  of  1891,  the  right  of  appeal  to 
one  whose  property  has  been  taken,  injured  or  destroyed,  and 
extends  the  right  to  one  who  is  assessed  for  benefits  to  pay 
damages  for  property  taken.  This  act  is  constitutional,  and  if 
a  party  whose  property  is  assessed  for  benefits  to  pay,  exclu- 
sively, costs  and  expenses  of  the  construction  of  an  improve- 
ment, desires  to  raise  a  question  as  to  the  l^al  liability  of  his 
property  for  assessment,  or  whether  a  wrong  rule  has  been 
adopted  by  the  viewers  in  apportioning  the  charge,  he  may  be 
heard  on  exceptions  by  the  court  and  by  appeal  to  the  appro- 
priate appellate  court,  but  he  has  no  right  to  a  jury  trial  upon 
such  questions:  Brackney  v.  Crafton  Borou^,  31  Pa.  Superior 
Ct.  413;  Murdoch  V.Pittsburg,  223  Pa.  280.  When  a  report  of 
viewers  does  not  find  any  property  to  have  been  damaged  and 
does  not  assess  any  property  to  pay  damages,  an  appeal  and 
demand  for  a  jury  trial  which  does  not  expressly  state  that  the 
property  of  the  owner  who  attempts  to  appeal  was  in  fact  dam- 
aged by  the  improvonent,  but  simply  asserts  that  the  viewers 
made  a  mistake  in  assessing  the  benefits  to  pay  the  costs  and 
expenses  of  the  improvement,  the  appeal  should,  upon  motion, 
be  stricken  off  by  the  court :  Seventh  Street  Sewer,  35  Pa.  Supe- 
rior Ct.  484.  The  act  of  1903  provides  that :  "  Upon  the  trial  of 
any  such  appeal  in  court,  the  report  of  viewers,  as  finally  ap- 
proved, confirmed,  modified  or  changed  by  the  court,  shall  be 
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prima  facie  evidence  of  the  benefits  as  therein  mentioned.''  It 
will  be  observed  that  it  is  not  the  report  of  viewers  which  is 
made  evidence,  for  this  limited  purpose,  but  the  final  decree  of 
the  court  approving,  confirming  or  modif3ring  that  report.  The 
report,  as  confirmed,  was  at  the  trial  in  the  court  below  offered 
in  evidence,  for  the  purpose  expressly  authorized  by  this  stat- 
ute. The  appellant  subsequently  offered  in  evidence  the  re- 
port of  viewers  stating  that  it  was  offered  ''to  show  what  the 
total  cost  of  the  improvement  on  this  alley  was,  and  the  number 
of  feet  between  St.  Clair  street  and  Mellon  street  in  order  that 
an  inference  may  be  drawn  as  to  what  proportion  was  charged 
against  this  property  per  foot  front."  This  offer  was  objected 
to  as  incompetent  and  irrelevant,  the  question  of  the  relative 
amoimt  of  assessments  being  a  question  which  cannot  be  raised 
on  appeal.  The  objection  was  sustained,  which  ruling  is  the 
subject  of  the  first  specification  of  error.  The  appellant  th«i 
renewed  the  offer  of  the  report  of  viewers  stating  that  it  was  for 
the  purpose  of  showing  ''that  there  was  a  reduction  made  in 
the  assessment  at  the  two  comers  of  St.  Clair  Street  extending 
back  fifty  feet  on  James  Street,  and  on  the  two  comers  of  Mel- 
lon Street,  extending  back  fifty  feet  on  James  Street,  and  that 
the  entire  cost  of  the  improvement  on  James  Street,  from  St. 
Clair  Street  to  Mellon  Street,  was  assessed  upon  inside  properties 
abutting  upon  James  Street."  This  offer  was  objected  to, 
"first,  as  contrary  to  all  the  facts  and  entirely  opposite  of  what 
the  viewers  did,  and  secondly,  as  incompetent  and  irrelevant 
in  this  proceeding."  The  objection  was  again  sustained,  and 
this  rulmg  is  the  subject  of  the  second  specification  of  error. 

These  offers  of  evidence  were  properly  rejected  by  the  court 
below,  for  the  following  reasons:  (1)  The  report  of  viewers 
was  not  admissible  generally,  and  the  effect  of  the  act  of  1903 
was  only  to  make  it  admissible  for  the  specific  piupose  in  the 
statute  designated;  (2)  when  the  plaintiff  appealed  and  de- 
manded a  jury  trial,  under  the  conditions  permitted  by  the  act 
of  1903,  the  only  question  to  be  determined  by  the  trial  was  the 
effect  of  the  improvement  upon  the  market  value  of  her  prop- 
erty. That  was  the  test  by  which  the  jury  mxist  be  govemed, 
and  by  which  the  admissibility  of  any  evidence  offered  must  be 
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determined:  Dawson  v.  Pittsburg,  159  Pa.  317.  To  the  deter- 
mination of  that  question  the  amount  of  the  benefits  which  had 
been  assessed  upon  other  properties  was  entirely  irrelevant  and 
inmiaterial.  The  evidence  as  to  the  amount  which  the  improve- 
ment had  cost  the  city  and  as  to  the  part  of  that  sum  which  the 
owners  of  other  property  had  been  required  to  pay,  could  not 
have  given  the  jury  any  information  whatever  as  to  the  value 
of  plaintiff's  property  either  before  or  after  the  improvement: 
Carson  v.  All^heny  City,  213  Pa.  537.  (3)  The  declared  pur- 
pose  of  both  of  these  offers  was,  in  effect,  to  show  that  the  view- 
ers, in  making  the  assessment  for  the  grading,  paving  and  curb- 
ing of  this  alley,  had  not  made  it  according  to  the  "foot  front 
rule."  The  statutes  under  which  this  improvement  was  made 
and  which  authorized  the  assessment  required  that  the  assess- 
ment should  be  made  upon  the  benefits  peculiar  to  the  proper- 
ties, and  did  not  warrant  an  assessment  according  to  the  "foot 
front  rule."  There  is  no  legislation  which  authorizes  the  city 
of  Pittsburg  to  assess  property  for  benefits  resulting  from  the 
grading,  paving  and  curbing  of  a  street,  according  to  the  "foot 
front  rule."  The  viewers  appointed  to  assess  property  upon 
the  basis  of  the  benefits  peculiar  to  it  resulting  from  an  im- 
provement may,  when  the  situation  of  all  the  properties  with 
r^ard  to  the  improvement  is  the  same,  be  warranted  in  ap- 
portioning the  assessments  according  to  the  frontage,  but  the 
basis  of  the  assessments  is  still  the  benefits  peculiar  to  the 
property.  In  the  grading  of  a  street  other  elements,  in  addition 
to  frontage,  must  also  be  considered,  such  as  the  depth  of  the 
property,  its  elevation  above  or  depression  below  the  grade 
established  by  the  improvement,  and  the  means  of  access  which 
it  had  previously  enjoyed  over  already  improved  highways. 
The  effect  of  the  admission  of  the  evidence  offered,  followed  by 
permitting  the  appellant  to  try  the  issue  upon  the  theory  which 
she  advanced,  would  have  been  to  require  the  jury  to  retry 
every  assessment  made  by  the  viewers  upon  all  the  property 
along  the  line  of  the  entire  improvement,  and  would  have 
obscured  the  issue  to  which  the  trial  in  such  a  case  ought  prop- 
erly to  be  confined. 
The  judgment  is  affirmed. 
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W.  H.  Keech  Ciompany  v.  O'Herron,  Appellant. 

Judgment — Confession  of  judgment — Amount  of  damages — Assessment 
of  damages, 

1 .  Where  a  judgment  under  a  warrant  of  attorney  contained  in  a  bond, 
is  entered,  not  for  the  amount  of  the  penalty,  but  for  the  amount  of  the 
real  debt,  such  entry  of  judgment  is  irregular,  inasmuch  as  it  should 
have  been  entered  in  the  amoimt  of  the  penalty  of  the  bond  to  be  re- 
leased upon  the  payment  of  the  amoimt  actually  due;  but  if  the  record 
shows  on  its  face  the  amount  of  the  penalty,  and  the  amount  owing  is  not 
denied,  and  there  is  no  other  defense,  the  court  will  permit  the  record  to 
be  amended  so  as  to  conform  to  the  proper  practice. 

2.  Where  a  judgment  is  entered  under  a  warrant  of  attorney  contained 
in  a  bond  in  which  a  specified  amount  of  money  is  stated  as  a  penalty,  the 
plaintiff  may  issue  execution  without  a  scire  facias  on  the  judgment,  or  a 
motion  to  the  court  for  leave. 

Argued  April  29,  1909.  Appeal,  No.  198,  April  T.,  1909,  by 
defendant,  from  order  of  C.  P.  No.  1,  Allegheny  Co.,  March  T., 
1909,  No.  233,  discharging  rule  to  strike  off  judgment  and  set 
aside  execution  in  case  of  W.  H.  Keech  Company  v.  Michael 
O'Herron.  Before  Rice,  P.  J.,  Porter,  Henderson,  Morri- 
son, Orlady,  Head  and  Beaver,  JJ.    Affirmed. 

Rule  to  strike  ofiF  judgment  and  set  aside  execution. 
The  facts  appear  by  the  opinion  of  the  Superior  Court. 

Error  assigned  was  order  dischai^ging  the  rule. 

M.  J.  Hosack,  of  Hosack,  Knox  &  Hosack,  for  appellant. — 
The  well-established  practice  is  to  enter  the  bond  for  the  full 
amount  for  which  the  obUgors  bind  themselves,  and  experienced 
practitioners  usually  observe  that  well-known  practice:  Ben- 
nett V.  Haley,  142  Pa.  253. 

jP.  C.  McOirr,  of  Marron  &  McOirr,  for  appellee.— If  this 
judgment  was  irregularly  entered  it  may  be  amended  in  this 
court  on  appeal  and  the  proper  judgment  entered:  Carman  v. 
Noble,  9  Pa.  366. 
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The  judgment  was  regularly  entered  in  this  case.  It  was  by 
virtue  of  a  warrant  of  attorney  and  therefore  did  not  come 
within  the  statutes  8  and  9,  William  III,  chap.  11,  sec.  8,  or  of 
our  Act  of  June  14,  1836,  P.  L.  638,  Stewart's  Purdon,  471: 
Skidmore  v.  Bradford,  4  Pa.  296;  Reynolds  v.  Lowry,  6  Pa.  465; 
Bank  ol  Chester  v.  Ralston,  7  Pa.  482:  Harger  v.  Washington 
CJounty,  12  Pa.  251;  Chambers  v.  Harger,  18  Pa.  15;  McCann 
V.  Farley,  26  Pa.  173;  Jones  v.  Dilworth,  63  Pa.  447. 

Opinion  by  Porter,  J.,  October  11, 1909: 

Judgment  was  entered  against  the  appellant  and  another  by 
confession  under  a  warrant  of  attorney  contained  in  a  bond. 
The  bond  was  in  the  penal  sum  of  $500  and  the  warrant  therein 
ccmtained  authorized  the  confession  of  judgment  ''after  one  or 
more  declarations  filed,"  in  favor  of  the  plainti£f,  for  the  amount 
of  the  penalty,  with  ''waiver  of  inquisition  and  condemnation 
of  any  property  that  may  be  levied  upon  by  virtue  of  any  exe- 
cution which  may  issue  forthwith  upon  failure  to  comply  with 
the  conditions  hereof."  The  plaintiff  filed  a  declaration,  or 
statement,  setting  forth  the  execution  of  the  bond,  the  amount 
of  the  penalty  thereof  and  the  condition  of  the  bond,  which 
was  that  one  Edwards,  an  employee  of  the  plaintiff,  should 
pay-  over  to  the  plaintiff  upon  demand,  any  and  all  moneys 
which  he  received  in  the  course  of  his  employment,  and, 
further,  averred  that  Edwards  had  received  from  certain  per- 
sons named,  respectively,  specific  sums  of  money,  aggregating 
$361.87,  and  averred  damages  in  the  amount  of  the  penalty  of 
the  bond,  that  is,  $500.  A  copy  of  the  bond  was  to  the  state- 
ment attached.  With  the  statement  was  filed  a  confession  of 
judgmait  by  a  duly  qualified  attorney  appearing  on  behalf  of 
the  defendants,  by  the  defendants,  and  "m  favor  of  the  plain- 
tiff in  the  sum  of  $415.53,  liquidated  as  follows: 

Amount  of  bond  $500.00 

Due  on  same  as  above   $361.87 

Interest  from  January  10, 1907 33.88 

Attorney's  commissions  5% 19.78 

Total $415.53 
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With  costs  of  suit  release  of  all  errors  and  without  stay  of  execu- 
tion/' and  with  the  other  incidents  of  said  judgment  authorized 
by  the  warrant.  This  appellant  subsequently  presented  his 
petition  to  the  court  averring  that  the  judgment  was  irregu- 
larly entered,  in  that  it  was  not  for  the  amount  of  the  penalty 
of  tiie  bond,  but  for  the  amount  at  which  the  real  debt  had  been 
liquidated,  and  praying  that  the  judgment  be  set  aside,  that 
the  assessment  of  damages  be  stricken  off  and  an  execution 
which  had  issued  on  the  judgment  be  set  aside.  The  petition 
of  the  appellant  did  not  state,  nor  was  it  even  hinted  in  the 
court  below  or  here  that  he  had  any  defense  upon  the  merits. 
The  court  below  granted  a  rule  on  the  plaintiff  to  show  cause 
why  the  reUef  which  the  appellant  sought  should  not  be  granted, 
which  rule  it  subsequently  dischaiged  and  the  defendant  ap- 
peals. 

That  the  judgment  under  the  warrant  of  attorney  should 
have  been  entered  in  the  amount  of  the  penalty  of  the  bond,  to 
be  released  upon  payment  of  the  amount  actually  owing  under 
the  condition  of  the  instrument,  is  too  well  settled  to  require 
discussion.  The  confession  of  judgment  was,  in  terms,  ''in 
favor  of  the  plaintiff  in  the  sum  of  $415.53,  liquidated  as  fol- 
lows." The  judgment  thus  appears  to  be  liquidated  in  that 
amoimt,  and  yet  when  the  attorney  who  confessed  judgment 
proceeded  to  liquidate  it  he  stated,  as  part  of  that  liquidation, 
that  the  amount  of  the  bond  was  $500.  There  thus  appeared 
within  the  confession  of  judgment  itself  a  statement  of  all  the 
facts  which  clearly  indicated  what  the  formal  judgment  ought 
to  be.  This  also  appeared  in  the  statement  of  the  plaintiff  and 
the  copy  of  the  bond  to  which  the  confession  of  judgment  was 
attached.  There  thus  appeared  upon  the  record  everything 
necessary  to  determine  what  the  amount  of  the  judgment  and 
the  form  thereof  ought  to  be,  so  that  it  is  not  necessary  to  go 
outside  of  the  record  to  find  the  materials  which  would  war- 
rant an  amendment  of  the  record,  if  an  amendment  is  allow- 
able. There  was  in  this  case  no  failure  to  comply  with  any 
condition  precedent  in  order  to  authorize  the  entry  of  a  judg- 
ment upon  the  warrant.  The  statement  filed  by  the  plaintiff 
clearly  set  forth  the  amount  for  which  the  appellant  was  legally 
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Uable  under  the  condition  of  the  bond,  and  under  the  confession 
of  judgment  as  altered  the  defendant  could  not  be  called  upon 
to  pay  any  amount  in  excess  of  his  liability  upon  his  obligation. 
The  judgment  entered  was  irr^ular,  but  it  was  not  void;  the 
defect  was  purely  formal.  The  amoimt  was  not  in  excess  of  the 
liability  of  the  defendant,  the  defect  in  the  judgment  was  not 
that  it  failed  to  show  the  amount  for  which  the  defendant  was 
Uable  upon  execution,  but,  rather,  that  it  failed  to  disclose  the 
full  amount  for  which  he  might  have  become  liable.  The 
learned  counsel  for  the  appellee  admit  that  they  made  a  blunder 
in  failing  to  have  the  judgment  confessed  for  the  full  amount  of 
the  penalty  in  the  bond  and  they  have  moved  this  court  for 
leave  to  amend  the  record,  by  making  the  judgment  against 
the  defendant  for  the  amoimt  of  the  penalty  of  the  bond,  to  be 
released  upon  payment  of  the  amount  actually  due,  as  now 
liquidated  upon  the  record.  There  being  no  suggestion  of  a 
defense  to  the  payment  of  this  judgment  upon  the  merits,  we 
are  convinced  that  the  allowance  of  this  amendment  would  in- 
volve no  injustice  to  this  appellant,  and  that  the  amendment 
is  one  within  the  power  of  this  court  to  permit:  Easton  v. 
Worthington,  5  S.  &  R.  130;  Carman  v.  Noble,  9  Pa.  366.  We 
will,  therefore,  consider  the  amendment  as  made. 

The  appellant  contends,  under  the  second  branch  of  his  rule, 
which  sought  to  strike  down  the  liquidation  of  damages  con- 
tained in  the  confession  of  judgment  and  to  deprive  the  plain- 
tiff of  any  right  to  execution  upon  his  judgment,  that  upon 
such  a  bond  as  that  which  contained  the  warrant  upon  which 
this  judgment  was  confessed,  all  that  a  plaintiff  can  do  is  enter 
a  cautionary  or  interlocutory  judgment,  for  the  purpose  of  a 
lien,  and  that  before  he  can  become  entitled  to  execution  he 
must  issue  a  scire  facias  or  writ  of  mquiry,  and  have  the  dam- 
ages ascertained.  This  contention  may  be  correct  when  the 
bond  is  given  to  secure  the  performance  of  a  collateral  condi- 
tion, for  the  breach  of  which  the  measure  of  damages  is  con- 
tingent and  uncertain,  but  it  can  have  no  application  when  the 
damages  arise  from  the  failure  of  a  party  to  pay  over  specific 
sums  of  money.  In  such  a  case,  the  measure  of  damages  is 
neither  contingent  nor  uncertam.   That  a  judgment  eotered  on 
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a  bondwithwarrantof  attorney  is  not  withm  the  statutes  8  and 
9,  William  3,  ch.  11,  sec.  8,  nor  the  act  of  June  14, 1836,  must  be 
accepted  as  definitdy  settled:  McCann  v.  Farley,  26  Pa.  173; 
Jones  V.  Dilworth,  63  Pa.  447.  The  {daintiff  in  such  a  judg^ 
ment  may  issue  executicm  without  a  scire  facias  on  the  judg- 
ment, or  a  motion  to  the  court  for  leave;  and  the  remedy  of  the 
defendant  is  an  appeal  to  the  court,  which  imder  its  equitable 
power  over  jsaid  judgment  can  amply  protect  him  against  in- 
justice. 

The  order  of  the  court  below  is  affirmed  and  the  appeal  dis- 
missed; and  the  amendment  prajred  for  by  the  appellee  is  al- 
lowed. 


Kerchner's  Estate. 

WHb-^onatruetion  of  vnU — Revival  of  prior  vnU. 

Where  a  woman  who  has  made  two  wills,  bums  the  second  will  at  the 
same  time  declaring  "the  other  last  will  shall  count/'  the  burning  of  the 
second  will  and  the  declaration  made  at  the  time  constitutes  a  valid 
revival  of  the  first  will,  although  the  republication  is  by  parol. 

Argued  May  3,  1909.  Appeal,  No.  57,  April  T.,  1909,  by 
Caroline  Doell  and  Henry  Werner,  from  decree  of  0.  C.  Cam- 
bria Co.  June  T.,  1907,  No.  7,606,  refusing  issue  devisavit  vel 
non  in  Estate  of  T^^ehnina  Kerchner.  Before  Rice,  P.  J., 
Porter,  Henderson,  Morrison,  Orlady,  Head  and  Beaver, 
JJ.   AfiSrmed. 

Rule  to  show  cause  why  an  issue  devisavit  vel  non  should 
not  be  awarded.   Before  O'Connor,  P.  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Error  asigned  was  decree  refusing  the  issue. 

D.  P.  Weimer,  with  hun  W.  David  Uoyd,  for  appellant.— 
There  was  no  v«did  republication  of  the  first  will:  Ciawford  v. 
Schooley,  217  Pa.  429;  Lappe's  Est.,  62  Pitts.  L.  J.  157;  Fran- 
sen's  "Wi,  26  Pa.  202;  Shoenberger  v.  Jack,  26  Pa.  208;  Neff's 
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App.,  48  Pa.  501;  Rankin's  Est.,  4  W.  N.  C.  203;  Rankin  v. 
Rankin,  5  W.N.C.  127. 

Harry  Doerr,  with  him  WUUam  WiUiama  and  P.  A.  Rose, 
for  appellees. — ^The  rule  that  the  cancellation  and  destruction 
by  the  testator  of  a  later  will,  revives  a  former  will  if  it  be  re- 
tained by  the  testator  until  his  death  uncanceled,  is  the  well- 
settled  law  of  Pennsylvania  as  well  as  at  common  law:  Flint- 
ham  V.  Bradford,  10  Pa.  82;  Lawson  v.  Morrison,  2  Dallas, 
286;  Boudinot  v.  Bradford,  2  Dallas,  266;  Stetson  v.  Stetson, 
61  L.  R.  A.  258;  Bates  v.  Hacking,  14  L.  R.  A.  (N.  S.)  937; 
Wallace  v.  Blair,  1  Grant,  75;  StejAenson's  Est.,  6  Pa.  C.  C. 
Rep.  628;  Englert  v.  Englert,  198  Pa.  326;  Lenhart's  Est.,  199 
Pa.  618. 

Opinion  bt  Bbavbr,  J.,  October  11,  1909: 

The  court  below  found  as  a  fact,  upon  testimony  practically 
undisputed,  that  the  decedent  destroyed,  by  burning,  a  will  ex- 
ecuted by  her  in  February,  1905,  and  that,  by  reason  of  such  de- 
struction and  the  declarations  made  at  the  time,  it  was  her  in- 
tention to  revive  and  continue  the  provisions  of  a  previous  will 
dated  in  1902.  Letters  testamentary  having  been  issued  to  the 
person  named  in  the  will  of  1902  as  executor,  the  court,  upon 
petition  and  rule  granted  to  show  cause,  refused  to  revoke  the 
said  letters  and  to  grant  an  issue  devisavit  vel  non. 

The  appellant  states  the  questions  raised  by  the  several  as- 
signments of  error  as  follows : 

''1.  Where,  in  an  appeal  from  the  probate  of  a  will  by  the 
Register,  the  Court  has  found  as  a  fact  that  the  decedent  ex- 
ecuted a  will  subsequent  to  the  will  probated,  is  not  an  issue 
devisavit  ve^l  non  a  matter  of  right? 

"2.  Where  a  will  has  been  revoked  by  the  execution  of  a 
subsequent  will,  can  the  first  will  be  republished  by  parol?" 

Ahhou^  this  is  not  a  full  and  correct  statement  of  all  the 
questifms  raised,  it  suggests  the  effect  of  the  decree  of  the  court 
below  in  discharging  the  rule  to  show  cause  why  the  letters 
testamentary  should  not  be  revoked  and  an  issue  devisavit  vel 
non  awarded. 

Vol.  xu— 8 
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The  manner  in  which  a  testlEttor  can  destroy  the  effect  of  a 
will  concerning  real  estate  is  clearly  provided  in  sec.  13  of  the 
Act  of  April  8,  1833,  P.  L.  249,  as  follows:  "Section  13.  That 
no  will  in  writing  concerning  any  real  estate  shall  be  repealed, 
nor  shall  any  devise  or  direction  therein  be  altered,  otherwise 
than  by  some  other  will  or  codicil  in  writing,  or  other  writing 
declaring  the  same  executed,  and  proved  in  the  same  manner 
as  is  hereinbefore  provided,  or  by  burning,  cancelling,  or  ob- 
literating or  destrojring  the  same  by  the  testator  himself,  or  by 
some  one  in  his  presence,  and  by  his  express  direction.'' 

In  this  case  the  court  finds,  based  upon  abundant  testimony^ 
that  the  testatrix  "did  execute  a  will  on  February  5, 1905,  and 
we  so  find  as  a  fact;  but  we  find  as  an  additional  fact  that  she 
voluntarily  destroyed  said  will,''  the  destruction  being  by 
burning,  and,  although  it  is  shown  that  she  could  not  read 
English  and,  therefore,  could  not  have  known  what  she  burned, 
it  is  plainly  apparent  from  the  testimony  that  the  will  was 
given  to  her  as  her  latest  will  by  her  son,  that  she  placed  it  upon 
the  fire  where  it  was  consumed,  with  that  information,  and  de- 
clared at  the  time  that  "The  other  last  will  shall  count." 

The  court  below  held  that  the  destruction  of  the  last  will 
"revived  the  will  dated  August  29,  1902,  which,  when  pre- 
sented for  probate,  was  the  last  will  and  testament  of  Wilr 
helmina  Eerchner,  deceased,  and  the  action  of  the  Register  in 
admitting  said  will  to  probate  was  legal  and  proper." 

The  court  further  finds,  in  which  we  fully  agree,  that  "There 
is  no  evidence  to  support  the  allegation  that  said  will  was  pro- 
cured by  undue  influence  and  fraud." 

The  main  question  in  the  case,  is  whether  or  not  the  act  of 
the  testator  in  destroying  the  will  of  February,  1905,  together 
with  the  declarations  made  at  the  time,  revived  the  fonner 
wiU  of  1902. 

In  1  Redfield  on  Wills,  sec.  308,  it  is  said:  "The  general  rule 
seems  to  be  firmly  established  from  an  early  day,  that  a  later 
will  revoked,  will  not  prevent  an  earlier  and  inconsistent  one 
from  remaining  in  force."  The  reference  is  to  Goodright  v. 
Glazier,  4  Burr.  2512. 

In  Pennsylvania,  the  case  of  Flintham  v.  Bradford,  10  Fa. 
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82,  would  seem,  on  the  surfacei  to  be  in  point.  As  stated  in  the 
syDabuB,  ''A  testator  died  in  1838,  leaving  a  will  dated  in  1821, 
with  an  unsigned  addition;  a  will  dated  in  1824,  which  had 
been  cancelled  at  an  uncertain  time,  and  which  was  inconsis- 
tent with  the  will  of  1821 ;  and  a  will  dated  in  1835,  which  did 
not  purport  to  pass  real  estate.  Held,  that  the  will  of  1821,  so 
far  as  it  passed  real  estate,  then  held  by  testator,  was  revived 
by  the  cancellation  of  the  will  of  1824."  This  case  goes  to  the 
extent  of  holding,  at  least  inferentially,  so  far  as  the  will  in- 
volved therein  ia  concerned,  that  the  cancellation  of  a  second 
will  revives  a  former  will  by  implication,  and  leaves  the  former 
will  in  full  force,  if  it  be  retained  by  the  testator  until  his  death 
uncanceled.  So  in  Wallace  v.  Blair  et  al.,  1  Grant,  75,  cited 
by  the  appellee,  decided  in  1854,  it  was  held  that  "A  republi- 
cation of  a  will  may  be  proved  by  parol."  In  the  former  case, 
however,  the  will  was  dated  in  1821  and  in  the  latter  in  1828, 
both  prior  to  the  act  of  1833,  and  a  careful  reading  of  both 
cases  leads  to  the  inevitable  conclusion  that  the  decisions  in 
both  were  based  upon  this  fact. 

Jack  V.  Shoenberger,  22  Pa.  416,  was  twice  in  the  Supreme 
Coxirt.  When  heard  first,  the  opinion  in  the  case  was  written 
by  Mr.  Chief  Justice  Gibson,  but  was  marked  "not  to  be  re- 
ported." In  the  opinion  which  is  published  in  connection  with 
Fransen's  Will,  26  Pa.  202,  it  appears  the  case  was  reversed, 
because  "The  testator  died  after  the  act  of  1833,  and  leaving 
his  will  within  the  purview  of  it;  and  not  only  was  proof  of  his 
declarations  erroneously  admitted,  but  the  scope  of  the  charge 
taided  to  an  erroneous  conclusion."  Upon  the  retrial,  the 
court  below  having  given  full  effect  to  the  opinion  of  the  Su- 
preme Court,  it  was  agam  reversed  upon  appeal,  because,  when 
it  was  ai^ed  the  second  time,  the  question  being  as  to  whether 
or  not  after-acquired  real  estate  of  the  testator  passed  by  his 
will,  which  was  alleged  to  have  been  republished  by  parol,  the 
Supreme  Court  held  "that  the  after-acquired  land  paired  under 
the  will,  whether  the  will  was  within  the  purview  of  the  act  of 
1833  or  not.  If  within  the  act,  parol  repubUcation  was  unneces- 
sary—the 10th  section  of  that  act  would  pass  the  land;  if  not 
within  it,  parol  republication  of  the  will  passed  the  land." 
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In  Fransen's  Will,  ^upra,  Mr.  Justice  Woodward,  in  writing 
the  opinion  of  the  conrti  whose  decision  was  directly  contrary 
to  the  former  decision  in  Jack  v.  Shoenberger,  in  which  Mr. 
Chief  Justice  Gibson  had  written  the  opinion,  says:  "But  for 
myself  I  wish  to  record  a  strong  doubt  whether  there  can  be 
parol  republication  of  a  will  in  Pennsylvania,  and  I  am  the  more 
anxious  to  do  this  since  I  find  learned  counsel  interpreting  my 
opinion  in  Jack  v.  Shoenberger,  22  Pa.,  416,  to  teach  a  con- 
trary doctrine."  But  the  question  was  not  there  decided,  for 
the  reason  that  the  court  held  it  unnecessary  to  decide  it. 

In  Neflf's  Appeal,  48  Pa.  501,  it  was  decided  that,  "A  codicil 
will  operate  to  revive  or  republish  a  will,  and  revoke  another 
made  before  the  codicil  and  after  the  will  to  which  it  is  annexed, 
unless  its  effect  to  do  so  is  negatived  by  the  contents  of  the 
codicil  itself."  Mr.  Justice  Strong,  in  his  opinion,  says:  "True, 
a  republication  by  parol  is  no  longer  possible,  but  that  is  be- 
cause of  other  provisions  of  the  act  which  define  the  mode  in 
which  alone  a  will  may  be  made.  They  have  no  bearing  upon 
the  question  now  under  discussion,  for  republication  by  a  cod- 
icil is  not  parol  republication."  The  question  of  parol  republi- 
cation was,  therefore,  not  before  the  court,  and,  inasmuch  as 
the  will  was  sustained  on  other  grounds  entirely,  this  declaration 
of  the  opinion  writer  is  a  mere  dictum. 

These  cases  are  cited  to  us  by  the  appellant  as  authority  for 
the  proposition  that  republication  by  parol  is  impossible  in 
Pennsylvania,  and  the  opinion  of  Chief  Justice  Gibson  and  the 
dicta  of  Mr.  Justice  Woodward  (George  W.)  and  Mr.  Justice 
Strong  are  entitled  to  such  weight  that,  if  there  were  not  later 
authority  on  the  subject,  the  mducement  to  follow  these  prec- 
edents would  be  very  great,  if  not  compelling. 

We  find,  however,  upon  examination,  that  as  late  as  the  case 
of  Forquer's  Estate,  216  Pa.  331,  the  contrary  doctrine  has  been 
held,  in  which  the  Supreme  Court  affirmed  the  case  ''on  the 
opinion  of  the  court  below."  The  question  involved  in  this  cajse 
was  whether  or  not  the  will  was  contingent,  the  language  thereof 
being  as  follows: 

"  *  I  intend  starting  tomorrow  morning  to  Montana  to  see  my 
brother.   Knowing  the  uncertainty  and  risk  of  a  journey,  know 
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all  persons  that  I  do  hereby  will  and  bequeath'  my  real  and  per- 
sonal property  to  my  wife.  *Also  all  judgments  owned  by  me 
and  notes  due  me  are  hereby  bequeathed  to  my  said  wife.  .  .  . 
And,  should  anything  befall  me  while  away,  or  that  I  should  die, 
then  in  that  event  all  my  estate,  money,  notes,  property  of 
every  nature  and  description,  both  real  and  personal,  are  hereby 
assigned,  conveyed  and  set  over  to  my  wife  for  her  sole  benefit.' 
Held,  that  the  will  was  not  merely  contingent  upon  testator's 
death  on  his  journey,  but  c<Hitinued  operative  after  his  safe  re- 
turn and  his  death  thereafter. 

"  In  such  a  case  the  construction  of  the  will  made  by  the  court 
is  further  sustained  by  the  fact  that  the  testator  a  few  days  be- 
fore his  death  republished  the  will  in  the  presmce  of  his  wife 
and  another  person." 

The  court  below,  in  its  opinion,  upon  considering  at  length  the 
question  as  to  whether  or  not  the  will  was  contingent,  decided 
that  it  was  not,  but  says  further:  "This  does  not,  however,  ex- 
clude evidence  of  the  republication  of  a  will  already  made,  but 
which  has  been  rendered  inoperative,  revoked  or  superseded  by 
some  subsequent  will  or  circumstance.  And  such  republication 
may  be  by  parol."  After  quoting  authorities,  principally  those 
herein  refeired  to,  the  court  says:  "Having  arrived  at  the  con- 
clusion that  the  will  imder  consideration  was  absolute  in  charac- 
ter and  not  contingent,  and  there  being  no  evidence  of  its  subse- 
quent revocation,  it  would  seem  xmnecessary  to  determine  the 
contention  of  proponent's  counsel  that  the  testator,  a  few  days 
before  his  death,  in  the  presence  of  his  wife  and  another,  did 
republish  his  will.  The  evidence,  however,  of  what  took  place 
at  that  time  is  uncontradicted  and  is  sufficient  to  establish  a 
republication  of  the  will,  and  the  will  so  republished  is,  we 
think,  relieved  of  the  contingency  expressed  therein,  the  event 
having  been  passed.  This  would  seem  not  only  reasonable  but 
to  be  supported  by  authority.  In  Schouler  on  Wills,  sec.  287,  it 
is  said : '  But  where  a  will,  written  as  though  conditional  upon  a 
long  journey,  is  re-executed  and  duly  witnessed  after  the  testa- 
tor's safe  return,  the  condition  ceases,  and  the  will  may  fully 
operate  by  remaining  uncancelled.'  We  see  no  reason  why  this 
rule  shcnild  not  govern  where,  instead  of  a  re-execution  of  the 
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will,  there  has  been  a  republication  of  it,  supported  by  the  neces- 
sary evidence." 

This  having  been  practically  adopted  by  the  Supreme  Court 
as  the  law  of  the  case,  we  are  boimd  by  it,  and,  in  accordance 
therewith,  must  hold  that  the  parol  republication  of  her  former 
will  by  the  testatrix  upon  the  destruction  of  her  later  will  by 
burning,  as  required  in  the  act  of  1833,  as  foimd  by  the  court 
below,  re-established  and  restored  the  former  will,  which  was 
duly  admitted  to  probate  and  letters  testamentary  issued 
thereon. 

The  decree  of  the  court  below,  discharging  the  rule  to  show 
cause  why  the  letters  testamentary  issued  upon  the  will  of  1902 
should  not  be  revoked  and  an  issue  devisavit  vel  non  granted, 
is  aflGLrmed,  and  the  appeal  dismissed  at  the  costs  of  the  appel- 
lant. 


Stoner  v.  Phillipi,  Appellant. 

Carparationa — Foreign  corporaiionS'— Contract — Doing  hutiness — 
Registration — Individual  liability, 

1.  Where  the  officers  of  a  foreign  corporation  enter  into  a  contract  in 
Pennsylvania  for  the  purchase  of  a  machine  to  be  manufactured,  and  the 
corporation  is  registered  a  few  days  after  the  contract  was  made,  and  long 
before  the  machine  was  completed  and  delivered,  and  it  appears  that  the 
company  had  done  no  other  business  in  Pennsylvania  and  that  the 
manufacturers  knew  that  the  persons  with  whom  they  dealt  represented 
the  corporation,  the  officers  making  the  contract  cannot  be  held  indi- 
vidually liable  for  the  price  of  the  machine.  ^ 

2.  Isolated  transactions,  commercial  or  otherwise,  taking  place  be- 
tween a  foreign  corporation  domiciled  in  one  state  and  a  citizen  of  an- 
other state  are  not  a  doing  or  carrying  on  of  business  by  the  foreign 
corporation  within  the  latter  state. 

Argued  April  30,  1909.  Appeal,  No.  48,  April  T.,  1909,  by 
defendants,  from  judgment  of  C.  P.  No.  4,  ADegheny  Co.,  Third 
Term  1907,  No.  668,  on  verdict  for  plaintiffs  in  case  of  E.  C. 
Stoner  and  Josiah  C.  Thaw,  doing  business  as  Stoner,  Thaw  & 
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Company,  limited,  v.  B.  N.  Phillipi,  Marshall  Henderson  and 
E.  L.  Sohns.  Before  Rice,  P.  J.,  Porter,  Hekdebson,  Mor- 
BiBON,  Orladt,  Head  and  Beaver,  JJ.    Reversed. 

Assumpsit  to  recover  the  price  of  a  machine.   Before  Swsar- 
ingen,  p.  J. 
The  facts  appear  by  the  opinion  of  the  Superior  Court. 

The  court  charge  in  part  as  follows: 

[The  defense  as  to  the  making  of  the  contract  consists  in  this: 
The  defendants  introduced  testimony  to  show  that  a  corpora- 
tion was  organised,  of  which  these  three  defendants  were  stock- 
holders and  directors;  and  that  that  corporation  was  oi^ganixed 
under  the  laws  of  the  state  of  New  Jersey,  which,  for  the  pur- 
pose of  the  laws  of  Pennsylvania,  is  a  foreign  corporation.  The 
corporation  was  started  some  time  in  the  month  of  April. 
According  to  the  testimony  of  the  defendants,  Mr.  Sohns  was 
authorized  to  make  a  contract  for  the  building  of  a  machine 
of  this  character,  and  that  all  his  negotiations  with  the  plain- 
tiff and  that  all  the  negotiation  of  the  defendants  with  the 
plaintiff  were  in  pursuance  of  that  arrangement.  In  other 
words,  that  he  was  acting  and  that  they  were  acting  at  the 
instance  of  this  corporation,  known  as  the  Pittsburg  Refresh- 
ment Machine  Company.  And  evidence  is  further  introduced, 
on  behalf  of  defendants,  that  the  corporation  was  registered 
in  the  office  of  the  secretary  of  the  commonwealth  of  Pennsyl- 
vania on  June  15,  1906.  Now,  gentlemen,  we  have  a  statute 
in  Pennsylvania  which  requires  that  a  foreign  corporation 
shall  not  do  business  in  Pennsylvania  until  it  shall  have  estab- 
lished an  office  or  offices,  and  appointed  an  agent  for  the  trans- 
action of  its  business  in  this  state;  and,  that  it  shall  not  be 
lawful  for  a  corporation  to  do  business  in  this  commonwealth 
until  it  shall  have  filed  in  the  office  of  the  secretary  of  the 
commonwealth,  articles  of  incorporation,  which  means  the 
registration  of  the  corporation.  So  that,  under  the  facts  as 
developed  here,  the  evidence  submitted  on  the  part  of  the  de- 
fendants themselves,  it  becomes  my  duty  to  say  to  you  that 
the  defense  that  this  contract  was  made  with  this  corporation 
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is  not  made  out.  This  corporatioiii  the  Pittsbuig  Refreahment 
Machine  Company,  being  a  corporation  of  New  Jersey,  and  not 
having  registered  in  the  office  of  the  secretary  of  the  commcHi- 
wealth  of  Pennsylvania  until  June  15,  and  it  being  admitted 
that  the  contract  was  made  prior  to  that  date,  then,  I  say  to 
you,  that  the  corporation  had  no  authority  to  do  business  in 
the  state  of  Pennsylvania.  And  if  these  defendants  were  act- 
ing for  that  corporation  in  making  a  contract  prior  to  that 
time,  then  they  became  responsible  in  this  r^ard  for  the  con- 
tract. That  is  the  law,  as  we  understand  it,  and  if  we  have 
made  a  mistake  in  our  interpretation  of  the  law,  there  is  a 
method  of  correcting  it.]  [7] 

[So  that,  you  will  then,  gentlemen,  under  the  instructions  of 
the  court,  find  a  verdict  for  the  plaintiff  if  you  believe  the  tes- 
timony of  the  plaintiff  that  the  contract  was  made  prior  to 
June  15,  1906,  and  according  to  the  testimony  of  Blr.  Sohns, 
one  of  the  defendants,  that  is  the  fact.]  [8] 

Plaintiff  presented  these  points: 

1.  That  \i  the  jury  find  from  the  evidence  that  the  machine 
delivered  by  the  plaintiff  was  in  accordance  with  the  order  of 
defendants  and  that  the  price  charged  therefor  was  a  fair  and 
reasonable  market  price  at  the  time  of  delivery,  the  plaintiffs 
are  entitled  to  recover  against  any  of  the  defendants  who  or- 
dered said  machine,  either  individually  or  as  agents  or  repre- 
sentatives of  the  Pittsburg  Refreshment  Machine  Company 
prior  to  June  15, 1906.    Answer:  Affirmed.  [1] 

2.  If  the  defendants,  or  any  of  them,  acted  as  agents  or  rep- 
resentatives of  the  Pittsburg  Refreshment  Machine  Company, 
and  as  such  agents  or  representatives,  ordered  the  machine  in 
question  from  the  plaintiffs,  they  are  individually  liable  to 
plaintiffs  for  the  value  thereof,  if  such  order  was  given  prior  to 
June  15, 1906.    Answer:  Affirmed.  [2] 

.  Defendant  presented  these  points: 

1.  That  if  you  find  that  the  defendants  were  members,  in- 
corporators, stockholders  and  directors  of  the  Pittsburg  Re- 
frediment  Biachine  Company  and  that  the  Pittsburg  Refresh* 
ment  Machine  Company  made  the  contract  with  the  plaintiff 
for  the  construction  of  the  machine  furnished  by  the  plaintiff^ 
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and  that  the  plamtiff  knew  that  said  Pittsbuig  Refreshment 
Machine  Company  was  a  corporation,  then  you  will  find  a  ver- 
dict for  the  defendants.   Anstcer:  Refused.  [3] 

2.  If  you  find  that  the  plaintiff  manufactured  the  machine  in 
question  for  the  Pittsburg  Refreshment  Machine  Company 
and  gave  credit  to  the  Pittsburg  Refreshment  Machine  Com- 
pany knowing  that  it  was  a  corporation,  then  you  will  find  a 
verdict  for  the  defendants.   Answer:  Refused.  [4] 

3.  If  you  find  that  the  original  contract  was  made  with  E.  L. 
Sohns,  acting  as  the  agent  of  the  Pittsburg  Refreshment  Ma- 
chine Company,  by  the  plaintiff,  and  delivered  to  them  after 
they  had  register^  as  a  corporation  in  this  state,  then  you 
will  find  a  verdict  for  the  defendants.   Answer:  Refused.  [5] 

4.  That  under  all  the  evidence  you  will  find  a  veidict  for  the 
defendants.    Answer:  Refused.  [6] 

Verdict  and  judgment  for  plaintiff  for  1253.70.    Defendants 
appealed. 
Errors oiSsxgned'NeiB  (1-8)  above  instructions,  quoting  them. 

H.  Fred  Mercer,  for  appellants. — ^Having  dealt  with  the  cor- 
poration as  a  corporation,  and  knowing  that  it  was  a  corpora- 
tion, the  plaintiff  cannot  impeach  its  charter  or  its  contractual 
ability:  Johnston  v.  Elizabeth  Building  &  Loan  Assn.,  104  Pa. 
394;  Spahr  v.  Farmers'  Bank,  94  Pa.  429;  Bond  v.  Stoughton, 
26  Pa.  Superior  Ct.  483;  Stephenson  v.  Dodson,  36  Pa.  Superior 
Pt.  343. 

W.  W.  Staner,  with  him  M.  W.  SUmer,  for  appellee,  cited: 
Lasher  v.  Stimson,  145  Pa.  30. 

Opinion  by  Rice,  P.  J.,  October  11, 1909: 

Judging  from  the  plaintiffs'  statement  of  claim  this  action  of 
assumpsit  was  brought  to  recover  the  price  of  a  machine  manu- 
factured by  the  plamtiff s  for  the  defendants  in  accordance  with 
a  plan  agreed  upon  by  the  parties,  and  duly  delivered  to  and 
accepted  by  the  defendants.  Evidently  anticipating  the  de- 
fuse that  would  be  set  up,  the  plaintiffs  further  alleged  in  their 
statem^it,  ''that  no  corporation  was  ever  spoken  of,  or  men- 
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tioned  to  it  as  the  purchaser  or  party  to  the  contract  of  sale; 
that  it  relied  entirely  upon  the  individual  responsibility  of  the 
three  defendants  herein  named  and  that  it  was  induced  to 
manufacture  the  article  sold  and  to  make  the  sale  by  favorable 
reports  of  the  defendants^  financial  condition  upon  inquiry 
bemg  made." 

The  main  defense  set  up  in  the  affidavit  of  defense  and  on  the 
trial  consisted  of  a  denial  that  the  defendants  dealt  with  the 
plaintiffs  in  their  individual  capacity  either  in  ordering  or  ac- 
cepting the  machine^  and  an  assertion  that  they  dealt  with 
them  only  as  representatives  of  the  Pittsburg  Refreshment 
Machine  Company,  a  New  Jersey  corporation,  and  that  the 
plaintiffs  were  informed  and  well  knew  that  they  represented 
said  corporation. 

Each  side  of  the  plain  issue  of  fact  presented  by  the  statement 
of  claim  and  the  affidavit  of  defense  was  supported  by  evidence, 
and  if  the  case  had  been  submitted  to  the  jury  with  direction  to 
render  a  verdict  in  favor  of  the  plaintiffs  or  of  the  defendants 
according  as  they  should  determine  the  issue  of  fact,  the  defend- 
ants would  have  no  just  cause  to  complain  of  the  charge  of  the 
court.  It  is  claimed  by  the  plaintiffs'  counsel  that  the  verdict 
was  based  solely  upon  the  jury's  determination  of  this  issue  of 
fact  in  their  favor.  It  may  have  been  so,  but  there  is  no  way  of 
determining  that  it  was  so.  For,  as  shown  by  the  court's  affirm- 
ance of  the  plaintiffs'  points  quoted  in  the  first  and  second  as- 
signments of  error,  the  refusal  of  the  defendants'  points  quoted 
in  the  third,  fourth  and  fifth  assignments,  and  the  portions  of  the 
general  charge  quoted  in  the  seventh  and  eighth  assignments, 
the  jury  were  instructed,  in  substance,  that  even  though  they 
should  decide  the  above  stated  issue  of  fact  in  the  defendants' 
favor,  yet  if  they  should  find  that  the  defendants  were  acting  for 
a  foreign  corporation  in  making  the  contract,  and  that  the  date 
of  making  it  was  prior  to  June  15, 1906,  the  date  of  r^istration 
m  this  commonwealth,  they  were  liable  individually.  In  view 
of  these  instructions  it  becomes  important  to  refer  more  par- 
ticularly to  the  version  of  the  transaction  given  by  the  de- 
fendants. The  Pittsburg  Refreshment  Machine  Company  was 
incorporated  under  the  laws  of  the  state  of  New  Jersey  cm 
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April  30, 1906,  and  was  roistered  in  Pennsylvania  on  June  15, 
1906.  The  three  defendants  were  among  the  incorporators, 
stockholders  and  directors.  Sohns  was  the  president,  and 
Phillipi  the  secretary  and  treasurer.  According  to  the  de- 
fendsmts'  evidence,  Sohns  was  appointed  by  the  board  of  direc- 
tors as  the  company's  agent  to  ascertam  where  such  machines 
as  the  company  desired  could  be  made  and  to  make  a  contract 
for  one.  He  testified  that  he  had  several  interviews  with  Mr. 
Stoner,  who  was  acting  for  the  plaintiff,  and  explained  to  him 
that  the  Pittsburg  Refreshment  Machine  Company  was  a  corpo- 
ration organized  for  the  purpose  of  putting  such  machines  on 
the  market,  and  that  (without  going  into  unnecessary  recitals 
of  the  details  testified  to  by  him)  he  contracted  with  the  plain- 
tiffs to  construct  for  the  company  the  machine  in  question. 
The  contract  was  made  and  the  work  was  begun  before  June  15. 
But  the  machine  was  not  completed  until  some  time  in  July, 
when  it  was  delivered  to  and  put  in  use  by  the  company's  repre- 
sentative at  an  amusement  park  in  Pittsburg.  It  is  admitted 
by  both  parties  that  no  price  for  the  machine  was  agreed  upon, 
but  that  it  was  to  be  built  at  regular  shop  rate  for  time  and 
labor  and  ordinary  charges  for  materials.  The  entry  in  the 
plaintiffs'  order  book  of  Jime  14,  1906,  was  of  an  order  for  a 
machine  "as  per  instructions"  for  Pittsburg  Refreshment 
Machine  Company.  The  chaiges  in  the  plaintiffs'  books  of  ac- 
coimt  were  entered  in  that  name.  The  itemized  bill  for  the  work 
and  materials,  rendered  after  completion  of  the  machine,  had 
at  its  head  "Pittsburg,  July  16,  '06.  Sold  to  Pittsburg  Re- 
freshment Machine  Company,  City,"  and  this  was  inclosed  and 
forwarded  in  a  letter  addressed  "Pittsburg,  August  2,  1906, 
Pittsburg  Refreshment  Machine  Co.,  D.  M.  Phillipi,  Treasurer, 
City,"  and  stating,  "We  enclose  herewith  bill  for  work  on  re- 
freshment machine  ordered  by  your  company."  The  plaintiffs' 
explanation  of  this  documentary  evidence  is  that  they  were 
told  by  the  defendants  that  they  were  gomg  to  call  themselves 
the  Pittsburg  Refreshment  Machine  Company.  In  view  of  this 
explanation,  the  court  would  not  have  been  warranted  in  charg- 
ing the  jury  that  the  plaintiffs  knew  that  the  Pittsburg  Refresh- 
ment Machine  Company  was  a  corporation,  that  Sohns  and  the 
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other  defendants  were  acting  in  behalf  of  that  corporation^  and 
not  as  individuals  or  a  firm,  in  ordering  and  accepting  the  mar 
chine,  and  that  the  plaintiffs  made  and  delivered  the  machine 
upon  the  order  and  the  credit  of  the  company.  But  the  jury, 
whose  province  it  was  to  pass  on  the  credibility  of  the  witnesses, 
could  have  found  all  these  facts.  Therefore  in  determining  as 
to  the  correctness  of  the  instructions  complained  of  in  the  as- 
signments of  error  above  referred  to  the  case  is  to  be  considered 
as  if  they  had  found  them. 

Thus  viewing  the  case,  it  differs  in  several  material  par- 
ticulars from  Lasher  v.  Stimson,  145  Pa.  30,  upon  which  the 
appellees  rely.  In  that  case  the  corporation  was  carrying  on 
in  Pennsylvania  the  business  of  manufacturing  and  selling  a 
certain  article,  and  the  contract  was  made  in  the  course  of  that 
business.  There  is  no  evidence  in  the  present  case  that  the 
corporation  was  carrying  on  any  business  in  Pennsylvania  at  or 
prior  to  the  time  the  contract  was  made.  It  did  not  appear  in 
that  case  that  the  corporation  was  ever  registered  in  Pennsjd- 
vania.  Here  the  corporation  was  registered  within  a  few  days 
after  the  order  was  given,  and  a  considerable  time  before  the 
work  was  completed,  and  the  corporation  was  fully  authorized 
to  do  business  in  Pennsylvania  at  the  tune  the  performance  of 
the  contract  was  consummated  by  delivery  of  the  machine. 
In  that  case  the  plaintiff  was  not  informed  that  the  company 
was  a  corporation  of  the  state  of  New  Jersey,  or  that  it  was  a 
corporation  at  all,  while  in  the  present  case  there  was  ample 
evidence  that  the  plaintiffs  knew,  at  least,  that  they  were  deal- 
ing with  a  corporation.  In  determining  whether  a  conclusion 
of  law  in  any  adjudicated  case  is  a  precedent  in  a  subsequent 
one,  the  value  of  the  first,  usually,  is  measured  by  its  similarity 
or  dissimilarity  to  the  second  in  its  controlling  facts:  Yoders  v. 
Amwell  Township,  172  Pa.  447.  There  is  such  dissimilarity  be- 
tween this  case  and  Lasher  v.  Stimpson  in  respect  to  facts  which 
are  referred  to  in  the  opinion  in  the  latter  case  as  entering  into 
the  question  for  decision  as  makes  it  impossible  to  declare  that 
it  rules  this  case.  Not  every  contract  entered  into  in  this  com- 
monwealth by  a  foreign  corporation  before  compliance  with  the 
^provisions  of  the  act  of  1874  involves  ''doing  business"  within 
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the  prohibition  of  the  act.  For  example,  a  corporation  of  one 
state  may  send  its  agents  to  another  to  soUcit  orders  for  its 
goods,  or  contract  for  the  sale  thereof,  without  conforming  to 
the  provisions  of  the  act:  Blakeslee  Mfg.  Co.  v.  Hilton,  5  Pa. 
Superior  Ct.  184;  Mearshon  &  Co.  v.  Pottsville  Lumber  Co., 
187  Pa.  12;  Wolfif-Dryer  Co.  v.  Bigler,  192  Pa.  466;  New  Jersey 
Steel  Tube  Co.  v.Riehl,  9  Pa.  Superior  Ct.  220.  This,  it  is  true, 
was  not  a  contract  for  the  sale  of  goods  but  a  contract  for  the 
purchase  of  a  single  article  to  be  manufactured.  But  in  Com- 
monwealth V.  Standard  Oil  Co.,  101  Pa.  119,  it  was  held  that  the 
purchase  of  crude  oil  in  this  state  by  a  foreign  corporation  and 
the  shipment  thereof  to  other  states  to  be  refined  did  not  con- 
stitute doing  business  within  the  meaning  of  our  tax  laws. 
This  case  is  cited  in  People's  Bldg.,  Loan  &  Sav.  Association  v. 
Berlin,  201  Pa.  1,  as  throwing  Ught  upon  the  legal  scope  of 
the  words  "doing  business  in  this  commonwealth"  as  used  in 
the  act  of  1874.  We  call  particular  attention  to  the  opinion  of 
Justice  Paxson  at  p.  148,  and  of  Judge  Simonton  at  p.  132  of 
Conmionwealth  v.  Standard  Oil  Co.,  101  Pa.  119.  The  latter 
refers  to  the  case  of  Missouri  Furnace  Co.  v.  Cochran,  12  Pitts. 
L.  J.  (n.  s.)  238,  where  McKennan,  circuit  justice,  held  that  pur- 
chasing materials  here  by  a  foreign  corporation  was  not  doing 
business  in  the  state  within  the  meaning  of  the  act  of  April  22, 
1874.  Another  point  to  be  noticed  is  that  this  was  an  isolated 
transaction,  and  with  regard  to  this  subject  it  is  said :  "  The  gen- 
eral conclusion  of  the  courts  is  that  isolated  transactions,  com- 
mercial or  otherwise,  taking  place  between  a  foreign  corporation 
domiciled  in  one  state  and  a  citizen  of  another  state,  are  not  a 
doing  or  carrying  on  of  business  by  the  foreign  corporation 
within  the  latter  state :"  19  Cyc.  of  Law  &  Pro.,  p.  1268.  In  sup- 
port of  this  proposition  a  large  number  of  authorities  are  cited, 
and  amongst  them  the  Pennsylvania  case  of  Delaware  River 
Quarry,  etc.,  Co.  v.  Bethlehem,  etc..  Pass.  Ry.  Co.,  204  Pa.  22, 
where  Justice  Fell  said:  "This  act  has  been  liberally  con- 
strued, and  isolated  transactions  between  a  foreign  corporation 
and  citizens  of  this  state  have  been  held  not  to  come  within  its 
prohibition,  and  only  such  corporations  as  have  entered  this 
state  by  their  agents  and  transacted  their  ordinary  business 
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here,  have  been  considered  as  'doing  business'  in  violation  of 
the  act."  Bearing  in  mind  that  the  corporation  in  the  present 
case  had  not  entered  upon  the  transaction  of  business  in  this 
commonwealth  at  the  time  the  contract  was  made  and  that 
before  it  did  so  it  fully  compUed  with  the  requirements  of  the 
act  of  1874,  we  think  it  clear  that  the  case  comes  within  the 
principle  thus  recognized  by  the  Supreme  Court.  Therefore  it 
was  error  to  charge  that  as  the  contract  was  made  before  the 
date  of  registration  the  defendants  were  liable  individually. 
Indeed,  it  would  have  been  proper  to  submit  this  branch  of  the 
case  to  the  jury  upon  the  single  issue  of  fact  stated  at  the  out- 
set of  this  opinion. 
The  judgment  is  reversed  and  a  venire  facias  de  novo  awarded. 


Carothers's  Estate. 

Decedents'  eatates^^laim  for  services — Evidence. 

A  claim  for  $600  allowed  by  the  court  below  for  services  at  the  rate  of 
SlOO  per  year  will  be  reduced  by  the  appellate  court  to  $60.00,  where 
there  is  some  evidence  that  the  decedent  agreed  to  pay  for  services,  but 
not  a  salary,  and  the  evidence  shows  that  the  only  services  rendered 
by  the  claimant  was  that  once  in  each  of  the  six  years  he  went  to  the 
county  seat  to  pay  the  decedent's  taxes;  that  on  two  occasions  he  made 
the  same  journey  to  deliver  to  her  counsel  a  promissory  note  which  she 
held;  that  on  three  occasions  he  met  at  the  decedent's  house  another 
neither  and  calculated  the  interest  on  a  note  which  the  decedent  held 
against  the  latter,  and  drew  a  new  note  for  the  amoimt  of  the  obligation; 
and  that  on  another  occasion  he  collected  the  sum  of  S50.00  on  account 
of  another  note  held  by  the  decedent. 

Argued  May  11,  1909.  Appeal,  No.  50,  April  T.,  1909,  by 
Nellie  McCarrell,  from  decree  of  O.  C.  Beaver  Co.,  Dec.  T.,  1907, 
No.  13,  sustaining  exceptions  to  auditor's  report  in  Estate  of 
Mary  A.  Carothers,  deceased.  Before  Rice,  P.  J.,  Porter, 
Henderson,  Morrison,  Orlady,  Head  and  Beaver,  JJ. 
Reversed. 

Exceptions  to  report  of  M.  J.  Patterson,  Esq.,  auditor.  Be- 
fore Holt,  P.  J. 
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Errors  assigned  were  in  sustaining  exceptions  to  auditor^s 
report  allowing  a  claim  of  D.  J.  Stephens. 

J.  L.  Ritchey,  with  him  J.  Frank  Reed,  for  appellant,  cited: 
Graham  v.  Graham,  34  Pa.  475;  Carpenter  v.  Hays,  153  Pa. 
432;  Keyser's  App.,  23  W.  N.  C.  201;  Peters's  App.,  106  Pa. 
340;  Hughes'  Est.,  176  Pa.  387;  Keith's  Est.,  5  Pa.  C.  C.  Rep. 
581;  Burk's  Est.,  15  Pa.  Dist.  Rep.  206;  Conaughton's  Est., 
12  Pa.  C.C.  Rep.  590. 

D.  S.  Morrison,  of  Hice,  Morrison,  Reader  &  May,  for  appel- 
lee, cited:  Sachse's  Est.,  16  Phila.  412;  Ranninger's  App.,  118 
Pa.  20;  Harrington  v.  Hickman,  148  Pa.  401 ;  Sourwine  v.  Clay- 
pool,  138  Pa.  126;  Gordner  v.  Heffley,  49  Pa.  163. 

Opinion  by  Porter,  J.,  October  11, 1909: 

D.  H.  Stephens,  the  appellee,  presented  a  claim  against  the 
estate  of  the  decedent  for  compensation  for  services  alleged 
to  have  been  rendered  the  deceased  during  a  period  of  ten  years 
prior  to  her  death,  at  the  rate  of  $100  per  annum.  The  auditor 
disallowed  this  claim,  holding  that  the  evidence  was  insufficient 
to  establish  it.  Exceptions  were  filed  to  the  report  of  the  audi- 
tor, which  the  court  below  sustained  and  allowed  the  claimant 
the  sum  of  $600,  or  $100  per  year  for  the  last  six  years  of  the 
lifetime  of  decedent.  Nellie  McCarrell,  the  residuary  legatee, 
appeals  from  this  decree. 

Mary  Carothers,  the  decedent,  and  D.  H.  Stephens,  the 
appellee,  were  neighbors  residing  in  Frankfort  Springs,  a  small 
country  village  in  Beaver  county.  The  testatrix  was  a  widow, 
without  children,  who  owned  three  farms  which  she  rented  to 
tenants,  with  whom  she  personally  made  settlements.  She  was 
possessed  of  some  personal  property  which  consisted  principally 
of  notes  which  she  held  against  her  neighbors.  The  evidence 
disclosed  that  Stephens  occasionally  performed  trifling  serv- 
ices for  her,  of  a  character  which  is  very  often  rendered  by  one 
neighbor  in  the  coimtry  to  another  without  thought  of  com- 
pensation.   The  appellee,  fa  support  of  his  claim,  called  four 
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witnesses  to  prove  that  he  had  rendered  the  services,  and  the 
testimony  of  those  witnesses  established  that  during  the  last 
six  years  of  the  life  of  the  decedent  the  appellee  had  occasion- 
ally and  irregularly  performed  acts  for  her  in  some  business 
transactions.  The  utmost  that  can  be  claimed  to  have  been  es- 
tablished by  the  evidence  to  have  been  done  by  Stephens  for 
the  decedent  is  that,  once  in  each  of  the  six  years  he  made 
for  her  a  trip  from  Frankfort  Springs  to  Beaver,  the  TX)unty 
seat,  for  the  purpose  of  paying  her  county  taxes;  that  on  two 
occasions  he  made  the  same  journey  for  the  purpose  of  de- 
livering to  her  counsel  a  promissory  note  which  she  held;  that 
on  three  occasions  he  met  at  the  house  of  the  decedent  another 
neighbor  and  calculated  the  interest  on  a  note  which  the  dece- 
dent held  against  the  latter  and  drew  a  new  note  for  the  amount 
of  the  obligation;  and  that  on  another  occasion  he,  at  the  re- 
quest of  the  decedent,  asked  for  and  received  the  sum  of  $50.00 
upon  account  of  another  note  which  the  decedent  held  against 
a  party  residing  in  the  village  of  Frankfort  Springs.  This  is  the 
sum  total  of  the  services  which  the  evidence  established  to  have 
been  performed  by  Mr.  Stephens  for  the  decedent,  his  neigh- 
bor, during  the  last  six  years  of  her  life. 

"The  temptation  to  set  up  claims  against  estates  of  dece- 
dents, particularly  such  decedents  as  have  left  no  lineal  heirs, 
is  very  great.  It  cannot  be  doubted,  that  many  such  claims 
have  heea  asserted,  which  never  would  have  been  known,  had 
it  been  possible  for  the  decedent  to  meet  his  alleged  creditor 
in  a  court  of  justice.  .  .  .  Such  claims  are  always  dangerous, 
and  when  they  rest  upon  parol  evidence,  they  should  be  strictly 
scanned:''  Graham  v.  Graham's  Executors,  34  Pa.  475;  Miller's 
Estate,  136  Pa.  239;  Carpenter  v.  Hays,  153  Pa.  432;  Hughes' 
Estate,  176  Pa.  387;  Weaver's  Estate,  182  Pa.  349.  The  serv- 
ices for  which  the  appellee  claimed  compensation  were  of  such 
a  character  as  to  require  the  production  of  evidence  of  an  ex- 
press contract  of  the  decedent  to  pay,  or  of  facts  from  which  the 
law  would  imply  such  a  contract.  The  testimony  of  John  M. 
Buchanan,  Esq.,  while  more  full  than  that  of  any  other  witness 
as  to  the  character  of  the  services  performed  by  the  appellee, 
clearly  discloses  that  so  far  as  the  decedent  was  concerned  she 
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did  not,  at  least  until  the  year  1903,  conBider  heraelf  under  any 
legal  obligation  to  pay  the  ai^)ellee  for  the  friendly  acts  which 
he  had  from  time  to  time  performed  for  her;  that  she  consid- 
ered his  claim  as  one  upon  her  gratitude  and  not  upon  her  purse, 
as  was  said  by  Chief  Justice  MrrcHBLL  in  Hughes'  Estate, 
supra.  The  only  evidence  in  the  case  which  would  sustain  a 
finding  that  there  had  been  an  agreement  between  the  parties 
that  the  appellee  should  be  paid  for  such  neighborly  acts  as  he 
performed  for  the  decedent  is  found  in  the  testimony  of  William 
M.  Doak,  to  the  effect  that,  in  September,  1903,  Stephens  called 
on  him  and  stated  that  Mrs.  Carothers  wished  him  to  make  a 
payment  on  the  note  which  she  held  against  him,  that  he  then 
paid  Stephens  the  sum  of  $50.00  on  account  of  the  note,  taking 
the  receipt  of  Stephens  therefor;  that  he  afterwards  called  on 
the  decedent  and  asked  her  if  she  had  placed  his  note  in  the 
hands  of  Stephens  for  collection,  and  that,  "She  said  she  had 
not;  that  she  had  hired  him  to  att^d  to  business  for  her;  that 
she  had  got  too  oU  to  go  around  to  attend  to  it."  This  testi- 
mony t^ided  to  estaUish  not  a  mere  declaration  of  intention 
on  the  part  of  the  decedent  to  pay,  but  involved  the  assertion 
that  she  had  agreed  to  pay.  The  finding  of  the  court  below 
that  the  decedent  had  agreed  to  pay  Stephens  for  the  services 
which  he  performed,  being  based  on  this  direct  testimony,  we 
do  not  feel  warranted  in  reversing  it.  Conceding,  however, 
that  the  appellee  was  entitled  to  recover,  it  does  not  follow  that 
he  was  entitled  to  compensation  for  his  services  at  the  rate 
which  he  demanded.  The  testimony  did  not  disclose  what 
budness  Stephens  had  been  hired  to  attend  to  for  decedent, 
nor  what  amount  he  was  to  be  paid.  The  amount  which  he 
should  be  awarded,  therefore,  is  the  value  of  the  services  which 
the  evidence  established  that  he  had  performed:  Miller's  Ap- 
peal, 100  Pa.  568.  The  services  were  performed  occasionally 
and  irregularly,  and  there  was  not  a  scintilla  of  evidence  to 
sustain  a  contract  either  express  or  implied  that  the  appellee 
was  to  be  paid  a  regular  salary.  The  evidence  disclosed  that 
tiie  appellee  did  not  ^ve  any  considerable  portion  of  his  time 
to  the  business  of  the  decedent.  Stephens  was  the  collector 
of  the  school  and  township  taxes  and  his  principal  business,  as 
Vol.  xu— 9 
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discloeed  by  the  testimony  in  support  of  another  claim  before 
the  auditor,  was  that  of  a  teamster,  in  which  he  received  com- 
pensation for  himself  and  his  team  at  the  rate  of  $5.00  per  day. 
Mr.  Buchanan,  it  is  true,  did  testify  that  the  services  of  Ste- 
phens were  worth  $100  a  year,  but  careful  consideration  of  his 
testimony,  both  direct  and  upon  cross-examination,  clearly 
discloses  that  in  making  that  estimate  the  witness  was  referring 
to  services  rendered  during  a  period  long  barred  by  the  statute 
of  limitations.  This  claimant  can  only  be  permitted  to  re- 
cover for  the  services  rendered  during  the  last  six  years  of  the 
life  of  the  decedent.  As  to  the  amount  which  he  can  recover 
for  the  services  rendered  during  that  period,  it  was  not  sufficient 
for  him  to  call  a  witness  to  testify  what  those  services  were 
worth,  without  showing  what  services  were  actually  performed. 
He  can  only  recover  for  what  he  did,  not  for  what  he  might 
have  done.  Mr.  Buchanan  did  not  pretend  to  make  any  esti- 
mate of  the  time  which  the  claimant  devoted  to  the  business 
of  the  decedent.  Six  trips  to  Beaver  to  pay  the  county  taxes 
of  the  decedent;  two  trips  to  the  same  place  to  deliver  promis- 
sory notes  to  her  attorney;  calculating  the  interest  due,  upon 
three  occasions,  on  a  note  held  by  the  decedent  against  James 
McCutcheon;  and  calling  upon  William  M.  Doak  and  receiving 
a  small  payment  upon  a  note  hekl  by  the  decedent  are  the  sum 
total  of  the  services  shown  by  the  evidence  to  have  been  per- 
formed by  the  claimant  for  the  decedent  during  the  last  six 
years  of  the  Ufe  of  the  latter.  The  time  of  the  appellee,  when 
giving  the  use  of  his  team  in  connection  with  his  6wn  services, 
being  disclosed  by  the  evidence  to  be  worth  $5.00  a  day,  he  is 
certainly  not  entitled  to  compensation  at  a  higher  rate  for 
services  of  the  character  disclosed  by  the  evidence  in  this  case. 
Twelve  days  is  a  liberal  estimate  of  the  time  for  which  he  is 
entitled  to  compensation,  and  we  are  of  opinion  that  he  should 
be  allowed  $60.00  and  no  more. 

The  decree  is  reversed  and  it  is  ordered  that  the  appellant 
pay  one-half  the  costs  of  this  appeal  and  that  the  other  half  of 
said  costs  be  paid  by  the  appellee,  and  the  record  is  r^nitted  to 
the  court  below  with  direction  to  make  distribution  in  ac« 
cordance  with  the  foregoing  opinion. 
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Sutterly,  Appellant,  v.  Fleshman. 

CorUracU-^ambling  transacHona — Payment  of  losses — Recovery  back. 

1.  In  Pennsylvania  the  loser  in  a  gambling  transaction  who  has  paid 
his  losses,  cannot  recover  them  back. 

2.  The  courts  of  Pennsylvania  will  not,  through  any  consideration  of 
comity,  enforce  a  right  given  by  the  statute  of  another  state  to  a  loser  in 
a  gambling  transaction  to  recover  back  losses  which  he  has  already  paid. 

3.  Where  either  of  two  parties  to  a  gambling  contract  has  money  in  his 
hands  to  which  the  other  is  entitled,  the  action  for  the  recovery  of  such 
money  is  in  assimipsit  and  not  in  trespass.  If  the  transaction,  however, 
involves  fraud  or  misrepresentation,  the  action  may  be  in  trespass. 

Argued  Dec.  16,  1906.  Appeal,  No.  186,  Oct.  T.,  1908,  by 
plaiiiti£f,  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  March  T., 
1905,  No.  393,  on  verdict  for  defendants  in  case  of  Edward  C. 
Sutterly  v.  Cora  M.  Fleshman,  administratrix  of  James  B. 
Fleshnian,  deceased,  substituted  in  place  of  said  James  B. 
Fleshman  and  Maurice  H.  Power,  trading  as  J.  B.  Fleshman 
A  Company.  Before  Rice,  P.  J.,  Porter,  Henderson,  Mor- 
rison, Orlady,  Head  and  Beaver,  JJ.   AflSrmed. 

Trespass  to  recover  back  losses  paid  in  a  gambling  contract. 
Before  Carr,  J. 
Verdict  and  judgment  for  defendants.    Plaintiff  appealed. 

Error  assigned  was  in  refusing  binding  instructions  for 
plaintiff. 

Trevor  T.  Matthews,  for  appellant. — ^The  laws  of  one  state 
are  enforced  in  the  courts  of  another  state,  not  only  on  the 
ground  of  comity,  but  also  on  the  grounds  of  necessity:  Fore- 
paugh  V.  R.  R.  Co.,  128  Pa.  217;  McAllister  v.  Hoffman,  16 
S.  &  R.  147. 

6.  W.  Pepper,  with  him  A.  S.  L.  Shields,  for  appellees.— It 
has  long  hem  settled,  that  the  real  question  is  whether  the 
money  is  still  in  the  stakeholder's  hands.  If  it  is,  it  may  be 
recovered  even  after  the  bet  has  been  won  or  lost.   If  the  money 
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has  been  paid  to  the  winner,  that  is  the  end  of  the  matter;  no 
one  has  any  rights :  McAllister  v.  Hoffman,  16  S.  &  R.  147. 

Comity  between  different  states  does  not  require  a  law  of 
one  state  to  be  executed  in  another,  when  it  would  be  against 
the  public  policy  of  the  latter  state:  Pope  v.  Hanke,  40  N.  E. 
Repr.  839;  Knight  v.  R.  R.  Co.,  108  Pa.  250. 

Opinion  by  Porter,  J.,  October  11, 1909: 

The  plaintiff  brought  an  action  of  trespass  against  the  de- 
fendants and  filed  a  statement  averring  that,  in  October  and 
November,  1904,  he  had  engaged  in  certain  stock  gambling 
transactions  with  the  defendants,  that  they  had  made  three 
separate  .wagers,  dependent  upon  the  rise  and  fall  of  certain 
stocks;  that  as  a  stake  or  security  for  sdd  wagers  he  had  paid  to 
the  defendants,  at  various  times,  sums  of  money  aggregating 
$1,400;  that  the  bets  were  made  and  were  to  be  executed  at 
Trenton,  in  the  state  of  New  Jersey;  that  according  to  the  laws 
of  the  state  of  New  Jersey  the  bets  were  illegal  and  void  and 
upon  suit  being  brought  to  recover  the  amount  of  money  so 
paid  and  deposited,  to  secure  the  performance  of  the  terms  of 
said  bets,  the  money  so  deposited  could  be  recovered  back,  if 
an  action  should  be  brought  to  recover  the  same  within  six 
months  after  the  payment  of  the  money  and  that  this  action 
was  brought  within  said  period;  that  the  pldntiff  through  his 
authorized  agent  had  demanded  of  the  defendants  the  pay- 
ment to  him  of  the  sum  of  $1,400,  so  paid  on  account  of  said 
bets;  and  that  the  siud  defendants  had  failed  and  neglected  to 
comply  with  said  demand  and  had  converted  and  appropriated 
the  said  money  to  their  own  use.  The  averments  upon  which 
plaintiff  asserted  his  right  to  recover  were  such  as,  prior  to  the 
act  of  1887,  would  have  desi^iated  an  action  of  trover  as  the 
proper  remedy  for  the  injury  of  which  he  complained,  the 
alleged  conversion  of  the  money  by  the  defendants.  The  ac- 
tion was  in  accordance  with  the  act  of  1887,  designated  generally 
an  action  of  trespass,  but  there  was  nothing  averred  in  the 
statement  nor  suggested  by  the  evidence  which  in  any  manner 
would  sustain  an  action  of  tort,  as  between  the  parties,  unless 
the  refusal  of  the  defendants  to  pay  over  the  money  on  demand 
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constituted  such  a  conversion  as  would  have  sustained  an  ac- 
tion of  trover,  at  common  law. 

The  defendants  submitted  a  point  requesting  the  court  to 
charge  that,  ''There  is  no  evidence  in  this  case  of  a  conversion 
by  the  defendants,  and  the  verdict  in  this  case  must  be  for  the 
defendants;"  which  point  the  court  aflSrmed.  The  point  thus 
presented  squarely  raised  the  question  of  the  plaintiff's  rig^t, 
under  the  evidence,  to  recover  in  this  form  of  action.  The  evi- 
dence presented  by  the  plaintiff,  if  believed,  established  that 
the  plaintiff  had  been  for  several  years  engaged  in  making 
wagering  contracts  with  the  defendants  upon  the  rise  and  fall 
of  the  prices  of  stocks  and  that  all  the  said  transactions  had 
been  settled  by  the  mere  pajrment  of  differences,  there  having 
been  no  deliveries  made  under  the  contracts  and  none  ever 
having  been  contemplated.  All  of  the  transactions  had  been 
settled,  except  the  last  three,  which  were  involved  in  this  ac- 
tion. The  plaintiff  had  in  the  three  transactions  in  question 
paid  to  the  defendants,  as  margins,  various  sums  of  money 
aggregating  $1,400,  and  it  is,  under  his  own  testimony,  evident 
that  nearly  all  of  the  margins  so  advanced  by  him  had  been 
lost,  by  movements  in  the  prices  of  stocks  adversely  to  his 
wagers.  That  wagering  contracts  of  all  kinds  are  contrary  to 
ihe  common  law  of  Pennsylvania  is  too  well  settled  to  require 
citation  of  authority.  Wagering  contracts  of  the  character  of 
that  with  which  we  are  now  dealing  are  void,  not  because  they 
are  within  the  provisions  of  the  Act  of  April  22, 1794, 3  Smith's 
Laws,  177;  Hirst  v.  Maag,  13  Pa.  Superior  Ct.  4;  Bank  v.  Arnold, 
187  Pa.  356,  but  because  they  have  been  uniformly  held  to  be 
contra  bonos  mores,  and,  for  that  reason,  incapable  of  enforce- 
ment at  law:  Brua's  Appeal,  55  Pa.  294.  The  settled  public 
policy  of  the  commonwealth  refuses  to  lend  the  aid  of  its  courts 
in  gambling  transactions,  either  to  the  winner  to  compel  pay- 
ment of  his  unpaid  gains,  or  to  the  loser  who  has  paid  his  losses, 
to  enable  him  to  recover  them  back:  McAllister  v.  Hoffman, 
16  S.  &  R.  147;  Ruchizky  v.  DeHaven,  97  Pa.  202;  Albertson 
V.  Laughlin,  173  Pa.  525.  The  New  Jersey  statute,  which  the 
plaintiff  offered  in  evidence,  does  unquestionably  enact  that  a 
loser  may  recover  the  money  which  has  actually  been  paid  into 
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the  hands  of  the  winner,  and  the  plaintiff  contends  that,  under 
the  provisions  of  the  constitution  of  the  United  States,  the 
courts  of  Pennsylvania  are  in  this  action  required  to  enforce 
the  provisions  of  the  New  Jersey  statute.  While  a  foreign  stat- 
ute has  no  extraterritorial  force,  rights  under  it,  not  contrary 
to  the  policy  of  this  state  wiU,  by  comity  be  enforced  by  rem- 
edies according  to  the  procedure  of  this  state :  Watson  v.  Brew- 
ster, 1  Pa.,  381;  Thornton  v.  Insurance  Company,  31  Pa.  529; 
Knight  V.  Railroad  Company,  108  Pa.  250;  Forepaugh  v.  Rail- 
road Company,  128  Pa.  217.  The  state  policy  decides  to  what 
extent  the  state  will  entertain  in  its  courts  transitory  actions, 
where  the  causes  of  action  have  arisen  in  other  jurisdictions. 
Different  states  may  have  different  policies  and  the  same  state 
may  have  different  policies  at  different  times.  When  dealing 
with  rights  of  this  character  the  state  may,  without  violation 
of  the  restrictions  of  the  constitution  of  the  United  States  adopt 
any  policy  which  operates  in  the  same  way  on  the  rights  of  its 
own  citizens  and  those  of  citizens  of  other  states,  giving  to  one 
class  all  the  privileges  which  it  affords  to  the  other:  Chambers 
V.  Baltimore  &  Ohio  Raikoad  Company,  207  U.  S.  142.  The 
state  of  Pennsylvania,  in  pursuance  of  a  long-established  and 
well-founded  public  policy,  declines  to  permit  her  courts  to 
hear  those  who  seek  to  recover  money  which  has  been  actually 
paid  to  the  winner  in  wagering  contracts,  and  the  constitution 
of  the  United  States  does  not  require  that  foreign  gamblers 
should  enjoy  rights  which  the  commonwealth  denies  to  her 
own  citizens.  The  plaintiff  was  not,  therefore,  in  any  form  of 
action,  entitled  to  recover  the  money  which  he  had  lost  in  these 
wagering  contracts  and  which  had  actually  been  paid  to  the 
winner. 

The  plaintiff  had  voluntarily  paid  to,  or  deposited  with,  the 
defendants  the  money  which  he  now  seeks  to  recover,  and 
there  is  not  in  the  evidence  an3rthing  which  suggests  that  the 
payment  was  induced  by  fraud  or  misrepresentation.  There 
was  nothing  in  the  mere  circumstances  under  which  the  money 
passed  into  the  hands  of  the  defendants  which  could  afford  any 
ground  for  an  attempt  to  recover  it  in  an  action  of  trespass. 
There  was  no  agreement  that  the  defendants  should  hold  the 
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moD6y  in  a  trust  capacity,  or  that  they  should  treat  the  fund 
as  a  special  deposit,  or  that  they  should  keep  it  separate  from 
their  other  funds  and  return  the  identical  coin  or  bills.  There 
is  nothing  in  the  New  Jersey  statute  which  required  these  de- 
fendants to  keep  the  money  so  received  by  them  separate  and 
apart  from  other  funds  or  to  do  any  particular  thing  with  re- 
gard to  the  coin  or  bills  which  they  so  received.  That  statute 
made  the  acts  of  both  the  plaintiff  and  defendants  unlawful, 
and  gave  to  the  plaintifif  the  right  to  recover  the  money  which 
he  had  so  paid  ''in  an  action  of  debt'j  founded  on  the  statute; 
"in  which  action  it  shall  be  sufficient  to  declare  for  so  much 
money  had  and  received  for  the  plaintiff's  use."  The  nature 
of  the  ri^t  which  it  gave  the  plaintifif  was  to  recover,  as  if  in 
an  action  upon  contract.  If  we  consider  the  nature  of  tiiis 
ri^t  and  then  seek  for  the  proper  remedy  under  the  law  of 
Pennsylvania,  for  the  enforcement  of  such  ri^t,  the  remedy 
must  be  by  an  action  of  assimipeit,  and  not  as  if  for  a  tort.  If 
we  consider  only  the  law  of  Pennsylvania,  as  applied  to  such 
transactions,  then  the  right  of  the  plaintiff  to  recover  was 
dependent  upon  the  fact  of  his  having  in  the  hands  of  the  de-' 
fendants  a  sum  which  he  had  deposited  as  a  wager,  which  had 
not  been  lost  and  actually  paid  to  the  winner.  Under  such  a 
state  of  facts  a  gambler  may  repent  of  his  imlawful  act  and  the 
law  afifords  a  locus  penitentisB.  The  law  does  not  in  either  of 
the  states  go  so  far  as  to  make  the  placing  of  wagers,  as  between 
the  parties,  a  private  trespass  by  one  upon  the  property  of  the 
other.  When,  in  Pennsylvania,  one  of  the  parties  desires  to 
withdraw  from  the  wagering  contract,  of  the  class  with  which  we 
are  now  dealing,  he  may  notify  the  other  party,  and  it  then  be- 
comes the  duty  of  the  broker  to  repay  so  much  of  the  deposit 
of  his  customer  as  remains  in  his  hands.  This  is  not  because 
the  transaction,  as  between  the  parties,  involved  a  trespass, 
but  because  of  a  duty  arising  by  operation  of  law.  "Every 
person  is  bound  and  hath  virtually  agreed  to  pay  such  particu- 
lar sums  of  money  as  are  charged  on  him  by  the  sentence,  or 
assessed  by  the  interpretation,  of  the  law.  .  .  .  Whatever, 
therefore,  the  laws  order  one  to  pay,  that  becomes  instantly  a 
debt,  which  he  hath  contracted  to  discharge : "  3  Bl.  Comm.  160. 
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The  action  in  caaes  of  this  character  is  founded  upon  this 
contract  implied  by  the  law.  When  the  property  which  has 
been  deposited  as  a  margin  upon  a  wagering  transaction  is  a 
chattel,  any  appropriate  remedy  may  be  resorted  to  for  the 
recovery  of  the  specific  chattel,  for  the  promise,  which  the  law 
implies,  is  to  deliver  the  property.  When  the  margin  which 
has  been  deposited  consists  of  money  the  action  must,  in  the 
absence  of  an  express  contract  established  by  evidence,  be 
founded  upon  this  implied  promise  arising  by  operation  of  law, 
and  must,  in  Pennsylvania,  be  in  assumpsit.  An  action  of 
trover  will  not  lie  for  a  sum  of  money,  imless  there  is  an  obli- 
gation to  pay  the  identical  coin  or  notes  which  the  defendant 
has  received:  Life  Association  v.  Catlin,  2  Walker,  338;  Davis 
V.  Thompson,  10  Sadler,  663;  Carpenter  v.  Jackson,  2  W.  N.  C. 
436;  Parker  v.  Morrison,  26  Rttsburg  Legal  Journal,  85.  The 
evidence  failed  to  establish  tiie  right  of  the  plaintiff  to  recover 
in  an  action  of  trespass,  and  binding  instructions  were  properly 
pven  in  favor  of  the  defendants. 
The  judgment  is  affirmed. 


Title  Guaranty  &  Trust  CJompany  of  Scranton  v. 
Hildebrand,  Appellant. 

Principal  and  starety — Bond — Voluntary  association — CondiHon  of 
bond. 

The  condition  of  a  bond  was  that  the  principal  should  duly  and  faith- 
fully obey  all  the  decisions,  orders,  prohibitions  and  regulations  of  a 
voluntary  association  of  which  he  was  a  member.  The  bond  further 
provided  for  a  service  upon  the  principal  of  a  copy  of  any  decision,  order 
or  regulation  of  which  he  was  declared  to  be  in  default.  The  principal 
was  expelled  from  the  association  in  proceedings  regularly  conducted 
against  him.  The  surety  paid  the  penalty  of  the  bond  and  brou^t  an 
action  against  the  principal  to  recover  the  amount  thus  paid.  The  prin- 
cipal claimed  in  this  action  that  a  certified  copy  of  the  proceedings  had 
not  been  served  upon  him  as  provided  in  the  bond.  It  appeared,  how- 
ever, that  an  official  notification  in  writing  had  been  given  to  him  of  the 
action  of  the  board  of  governors  signed  by  the  secretary.   HcM,  that  the 
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notioe  was  sufficient  under  the  terms  of  the  bond,  inasmuch  as  to  certify 
means  to  testify  in  writing;  to  make  a  declaration  about  in  writing;  to 
make  attestaticm  in  writing;  to  give  certain  information  of  a  fact  in 
writing. 

Argued  March  3,  1909.  Appeal,  No.  38,  March  T.,  1909,  by 
defendant,  from  judgment  of  C.  P.  Luzerne  Co.,  Dec.  T.,  1905, 
No.  429,  on  verdict  for  plaintiff  in  case  of  Title  Guaranty  A 
Trust  Company  of  Scranton  v.  A.  M.  Hildebrand.  Before 
Rice,  P.  J.,  Porter,  Henderson,  Morrison,  Head  and  Bea- 
ver, JJ.    Affirmed. 

Assumpsit  by  a  surety  against  a  principal  to  recover  amoxmt 
paid  by  the  surety.   Before  Halsey,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff  for  $558.50.  Defendant 
appealed. 

Error  assigned  among  others  was  in  refusing  binding  instruc- 
tions for  defendant. 

James  L.  Lenahan,  for  appellant. 

B.  R.  Jones  of  AiherUm  &  Jones,  for  appellee. 

Opinion  by  Henderson,  J.,  October  11, 1909: 
The  defendant  became  a  member  of  the  Building  Trades 
Employers'  Association  of  Wilkes-Barre  and  Wyoming  Valley 
and  in  so  dmng  subscribed  to  the  constitution  and  by-laws  of 
the  association  and  gave  his  bond  in  the  sum  of  $500  with  the 
plaintiff  as  surety  to  secure  the  fidthful  performance  by  the 
defendant  of  his  obligation  to  the  organization  in  accordance 
with  its  constitution  and  by-laws.  It  was  recited  in  the  pream- 
ble of  the  bond  that  the  principal  had  become  a  member  of  the 
association  upon  his  agreement  and  stipulation  that  he  would 
obey  and  execute  all  decisions,  orders,  prohibitions  and  regu- 
lations of  the  board  of  governors  of  The  Building  Trades  Em- 
ployers' Association,  given  in  pursuance  and  made  under  the 
autiiority  of  the  constitution  and  by-laws  of  said  association, 
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immediately  upon  aervioe  upon  tum  of  a  copy  of  the  same  duly 
certified  by  the  secretary  of  said  association  and  would  pay  to 
said  obligees  the  sum  of  $500  for  liquidated  damages  by  reason 
of  any  noncompliance  of  siud  principal  with  this  agreement 
and  stipulation.  The  condition  of  the  bond  was  that  the  prin- 
cipal ''duly  and  faithfldly  obey  and  execute  any  and  all  such 
decisions,  orders,  prohibitions  and  regulations  of  said  Board  of 
Governors  of  the  said  The  Building  Trades  Employers'  Asso- 
ciation given  in  pursuance  and  under  the  authority  of  tiie  Con- 
stitution and  By-Laws  of  the  said  Association/'  The  bond 
further  provided  as  follows:  ''This  undertaking  is  issued  upon 
the  express  condition  that  upon  due  proof  to  the  said  Surety 
that  the  said  Principal,  after  service  upon  him  of  a  copy  of  any 
decision,  order,  prohibition  or  r^ulation  has  been  declared  to 
be  in  default  thereof  by  said  Board  of  Governors,  and  has  upon 
demand  failed  to  pay  to  said  Obligees  the  amount  of  this  under- 
taking then  within  thirty  (30)  days  after  receiving  proof  of 
said  service  and  default,  the  said  Surety  agrees  to  pay  the  full 
amount  of  this  undertaking,  to  said  Obligees  as  liquidated  dmn- 
ages,  which  sum  is  herewith  stipulated  as  liquidated  damages, 
and  not  as  a  penalty  by  the  said  Principal,  the  said  obligees 
and  the  said  Surety  and  the  Surety  and  the  said  Principal  here- 
with waive  all  defenses,  except  as  above,  they  may  have  against 
the  payment  of  said  sum."  Proof  was  offered  that  the  defend- 
ant was  notified  to  appear  before  the  board  of  governors  of  the 
association  May  16, 1905,  at  eight  o'clock  in  the  evening  at  the 
rooms  of  the  association  to  answer  charges  preferred  against 
him  and  that  he  did  not  respond  to  that  order.  It  further  i^ 
peared  that  he  was  notified  to  attend  an  adjourned  meeting  ot 
the  board  of  governors  to  be  held  May  20,  1905,  at  eleven 
o'clock  in  the  forenoon  at  the  rooms  of  the  association,  to  an- 
swer the  said  charges.  To  that  notice  the  defendant  replied, 
stating  that  he  would  not  appear  unless  informed  what  the 
charges  were  and  by  whom  they  were  made  and  asking  who 
the  board  of  governors  were.  To  this  communication  the  board 
of  governors  through  its  president  replied  stating  what  the 
charges  were  and  informing  the  defendant  who  constituted  the 
board  of  governors  and  notifying  him  to  attend  a  meeting  of 
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the  board  on  Saturday,  May  20,  at  11  a.  li.  at  the  roomt  of  the 
association  to  hear  the  charges.  The  defendant  did  not  appear 
at  the  meeting  and  apparently  paid  no  attention  to  this  notice. 
Thereupon  on  the  date  last  named  the  board  of  governors  sus- 
pended him  until  the  next  annual  meeting  to  be  hdd  June  1, 
1905.  Notice  of  this  suspension  was  s^*ved  on  the  defendant 
and  at  the  annual  meeting,  June  1,  his  case  was  taken  up,  the 
chaises  were  sustained,  he  was  expelled  from  the  association 
imd  a  forfeiture  of  the  bcmd  declared.  Afterward  demand  was 
made  for  the  payment  of  the  bond  and  on  the  defendant's  fail- 
ure to  pay  the  plaintiff  was  notified  of  the  default  and  payment 
demanded  of  it.  After  having  paid  the  amount  of  the  bond  this 
action  was  brought  by  the  plaintiff  for  reimbursement.  The 
court  refused  the  request  for  binding  instructions  for  the  de- 
fendant and  as  that  point  covers  the  whole  case  it  is  the  only 
assignment  of  error  which  needs  consideration.  It  is  not  con* 
tended  that  the  charges  preferred  against  the  defendant  were 
not  sustained,  nor  was  any  action  taken  against  the  decision  of 
the  association  expelling  him.  Nothing  appears  to  show  that 
the  proceedings  were  not  regularly  conducted  in  good  faith 
or  that  the  defendant  did  not  have  a  full  and  fair  opportunity 
to  meet  the  accusations  preferred  against  him.  The  charge 
was  one  which  brought  the  defendant  within  the  jurisdiction 
of  the  board  of  governors  and  the  association,  and  from  any- 
thing that  now  appears  he  was  r^ularly  expelled.  When  he 
became  a  member  of  the  oiganization  he  voluntarily  submitted 
himself  to  its  jurisdiction  and  had  notice  that  he  was  bound  to 
such  conduct  as  the  constitution  and  by-laws  required  and  that 
for  any  intended  violation  thereof  he  was  liable  to  be  deprived 
of  his  membership.  If  the  assignments  of  error  raised  the  ques- 
tion we  could  not  review  the  case  on  its  merits  in  this  collateral 
proceeding.  The  point  pressed  on  our  attention  by  the  appel- 
lant's argument  is  that  a  copy  of  the  action  c^  the  board  of 
governors  duly  certified  by  the  secretary  of  the  association  was 
not  served  upon  the  defendant  as  provided  for  in  the  preamble 
of  the  bond,  and  a  distinction  is  attempted  to  be  drawn  between 
a  notice  signed  by  the  secretary  and  a  certified  copy.  An  ex- 
amination of  the  minutes  of  the  association  and  of  the  oral 
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evidence  we  think  meets  this  objection.  The  documents  served 
on  the  defendant  were  signed  by  the  secretary  of  the  association 
and  deckred  to  be  the  action  of  the  board  of  governors  and  of 
the  association,  and  this  was  a  certified  copy  within  the  mean- 
ing of  the  preamble  of  the  bond.  To  certify  means  to  testify 
to  in  writing;  to  make  a  declaration  about  in  writing;  to  make 
attestation  in  writing;  to  give  certain  information  of  a  fact  in 
writing.  The  records  of  the  meetings  were  kept  by  the  secre- 
tary, and  they  report  as  fully  as  is  usual  in  such  informal  pro- 
ceedings the  action  taken  at  the  respective  meetings.  There  is 
no  reason  why  the  bond  should  not  be  understood  in  accordance 
with  the  ordinary  meaning  of  the  terms  used  therein.  When, 
therefore,  the  secretary  gave  the  defendant  an  oflScial  state- 
ment in  writing  of  the  action  of  the  board  of  governors  there 
was  a  compliance  with  the  requirements  of  the  bond.  There  is 
nothing  in  the  bond  which  required  that  a  "duly  certified 
copy"  of  the  charges  preferred  against  the  defendant  should 
be  served  upon  him,  and  as  he  was  notified  in  writing  by  the 
chairman  of  the  board  of  governors  of  the  nature  of  the  charges 
and  no  objection  was  made  to  the  regularity  or  sufiiciency  of 
the  notice  the  defendant  cannot  in  this  proceeding  success- 
fully object  on  that  account.  Our  attention  is  called  to  the 
notice  of  the  meeting  May  20,  1905,  at  which  the  defendant 
was  suspended,  and  it  is  contended  that  notice  of  the  action  of 
the  board  was  merely  that  a  motion  was  made  that  the  defend- 
ant be  suspended  until  the  next  annual  meeting.  But  another 
important  part  of  the  minutes  and  of  the  notice  is  that  "At  a 
meeting  of  the  Board  of  Governors  the  following  resolution 
passed''  referring  to  the  resolution  to  suspend.  The  notice  is 
therefore  one  that  the  motion  to  suspend  was  passed  by  the 
board.  The  conclusion  of  the  learned  trial  judge  is  well  sup- 
ported by  his  reasoning  and  the  evidence.  We  do  not  find  sirf- 
ficient  grounds  for  concluding  that  an  error  was  committed  at 
the  trial. 
The  judgment  is  affirmed. 
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Short  V.  Delaware  &  Hudson  Compaay,  Appellant. 

Carriers— Common  carriers — Railroads — Authority  of  station  agent — 
Perishable  goods. 

1.  Where  it  appears  that  a  freight  station  agent  of  a  raihx)ad  company 
has  extensive  powers  to  dispose  of  perishable  goods  which  a  consignee 
refused  to  accept,  in  such  manner  as  he  considers  to  the  best  advantage 
of  the  company,  he  may  bind  the  company  by  an  agreement  with  a  con- 
signee that  if  the  latter  wiU  pay  the  freight  due  on  carloads  of  straw- 
berries in  a  damaged  condition  and  take  the  berries  and  sell  them  at  the 
best  price  he  can  get,  the  railroad  company  will  pay  any  loss  sustained 
by  reason  of  the  condition  of  the  berries. 

2.  The  extent  of  the  authority  of  an  agent  may  depend  sometimes  on 
the  nature  of  the  agency,  and  may  be  extended  or  varied  on  the  ground 
of  implied  authority,  according  to  the  pressure  of  the  circumstances  con- 
nected with  the  business  with  which  he  is  intrusted.  The  emergency  of 
an  accident,  or  an  imusual  condition  which  requires  prompt  action,  may 
Invest  the  representative  of  the  company  highest  in  authority  who  is 
then  present  with  power  to  do  such  things  as  are  reasonable  to  meet  the 
emergency. 

Argued  March  4,  1909.  Appeal,  No.  33,  March  T.,  1909,  by 
defendant,  from  judgment  of  C.  P.  Lackawamia  Co.,  March  T., 
1907,  No.  839,  on  verdict  for  plaintiff  in  case  of  John  H.  Short 
V.  The  Delaware  &  Hudson  Company.  Before  Rice,  P.  J.,  Por- 
ter, Henderson,  Morrison,  Orlady,  Head  and  Beaver,  JJ. 
Affirmed. 

Assmnpsit  for  loss  resulting  from  the  deterioration  in  value 
of  perishable  goods.    Before  Newcobib,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff  for  $450.99.  Defendant 
appealed. 

Error  assigned  was  in  refusing  binding  instructions  for  de« 
fendant. 

W.  J.  Tarrey,  of  Wdles  &  Tarrey,  for  appellant,  cited:  Wel- 
don  V.  Traction  Co.,  27  Pa.  Superior  Ct.  257;  Lauer  Brewing 
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Co.  V.  Schmidt,  24  Pa.  Superior  Ct.  396;  Maxson  v.  Mich.  Cent. 
R.  R.  Co.,  117  Mich.  218  (75  N.  W.  Repr.  459) ;  Savannah,  etc., 
Ry.  Co.  V.  Humphreys,  114  Ga.  681  (40  S.  E.  Repr.  711). 

Samud  B.  Pricey  for  appellee,  cited:  Bank  of  Pennsylvania 
V.  Reed,  1  W.  &  S.  101;  Adams  Express  Co.  v.  Schlessinger,  75 
Pa.  246;  Parker  v.  Ins.  Co.,  129  Pa.  583;  Tanner  v.  Oil  Creek 
R.  R.  Co.,  53  Pa.  411;  Brooke  v.  N.  Y.,  etc.,  R.  R.  Co.,  108  Pa. 
529;  Chamberlam  v.  McClurg,  8  W.  &  S.  31;  Burkholder's  App., 
105  Pa.  31;  Town  of  Brandon  v.  Jackson,  52  Atl.  Repr.  114. 

Opinion  by  Porter,  J.,  October  11, 1909: 

The  assignments  of  error  raise  but  a  sin^e  question :  IKd  the 
court  err  in  submitting  to  the  jury  the  question  of  the  existence 
of  a  contract,  alleg^  to  have  been  made  by  the  freight  agent 
of  the  defendant  at  Scranton,  which  was  binding  upon  the  de* 
fendant?  Three  carloads  of  strawberries,  two  of  which  had 
been  shipped  from  South  Carolina  and  the  other  from  North 
Carolina,  arrived  at  Scranton  over  the  railroad  of  the  defend- 
ant company;  all  of  the  cars  had  been  long  delayed  in  course 
of  transportation,  and  when  they  reached  their  destination  in 
the  frei^t  yard  of  the  defendant  a  large  part  of  the  fruit  was 
rotten  and  all  of  it  was  in  very  bad  condition.  The  plaintiff 
and  Mr.  Pajme,  who  was  the  frei^t  agent  of  the  defendant  at 
Scranton,  examined  the  strawberries,  and  both  testified  that 
the  fruit  was  in  very  bad  condition.  All  of  the  facts  above 
stated  were  undisputed.  The  verdict  of  the  jury  determined 
the  following  facts,  viz.:  the  plaintiff  declined  to  accept  the 
cars  unless  the  company  would  agree  to  make  good  any  loss; 
whereupon  Pajme,  the  freight  ag^ntof  the  company,  agreed 
that  if  the  plaintiff  would  pay  the  frei^t  and  take  the  berries 
and  sell  them  at  the  best  price  he  could  get,  that  the  defendant 
company  would  pay  any  loss  sustained  by  reason  of  the  condi- 
tion of  the  berries.  The  plaintiff  accepted  this  proposition  and 
paid  to  the  agent  of  the  defendant  frei^t  amounting  to  $608.82. 
The  plaintiff  was  only  able  to  realize  from  the  sale  of  the  berries 
the  sum  of  $771.50.  The  plaintiff  then  brought  this  action 
upon  the  alleged  contract  of  the  company  made  by  Payne,  the 
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frei^t  agent.  There  was  a  conflict  of  evidence  as  to  what 
airane^nent  had  been  made  between  the  plaintiff  and  the 
frci^t  agent  of  the  defendant  company,  and  the  court  sub- 
mitted that  question  to  the  jury,  with  instruction  that  the 
burden  was  upon  the  plaintiff  to  satisfy  them  by  the  wei^t  of 
the  evidence  that  the  contract  which  the  plaintiff  alleg^  had 
actually  been  made.  The  court  limited  the  amount  which  the 
plwitiff  could  in  any  event  recover  to  the  amount  which  had 
been  actually  paid  for  the  berries  at  the  point  of  shipment  plus 
the  frei^t,  less  the  amount  which  plaintiff  had  reaUzed  from 
the  sale  of  the  fruit.  There  was  no  dispute  that  the  plaintiff 
would  have  realized  a  considerable  profit  if  the  berries  had  been 
delivered  at  Scranton  in  good  condition,  but  the  court  ruled 
that  under  the  ccmtract  as  proved,  if  the  jury  found  that  there 
had  been  such  a  contract  the  plaintiff  could  recover  only  his 
actual  loss.  The  defendant  does  not  complain  of  the  amount 
of  the  recovery,  but  asserts  that  the  freight  agent  bad  no  au- 
thority to  make  the  contract  upon  which  the  plaintiff  relied 
and  that  plaintiff  was  not  entitted  to  recover  any  sum  what- 
ever. 

The  evidence  i»*oduced  by  the  defendant  disclosed  that 
Pajrne  was  the  frei^t  ag^nt  of  the  defendant  at  Scranton,  and 
that  he  had  rather  extensive  powers.  He  was  the  head  man 
in  his  department  at  that  place.  He  testified  tiiat  when  goods 
61  a  perishable  nature  arrived  in  a  damaged  conditi<»i,  which 
was  not  satisfactory  to  the  consignee,  ''We  first  tried  to  make 
some  arrangement  with  the  consignee  to  handle  them.  To 
handle  them  themselves,  to  accept  them,  take  them  and  pay 
the  charges  in  the  regular  way,  and  put  in  a  claim.  ...  If 
they  positively  refused  to  accept  them  we  turned  them  over  to 
a  dealer  to  handle  them  for  our  account,  and  in  that  case  we 
tried  to  get  another  party  entirely  to  handle  the  goods.  Q.  As 
I  understand  it  you  have  charge  of  all  the  frei^t  that  is  re- 
ceived here  for  delivery  to  any  cmisignee?  A.  At  the  D.  and 
H.,  yes,  sir.  Q.  And  that  indudes  not  only  the  delivery  but 
the  cdlectioA  <rf  freight  charges?  A.  Yes,  sir.  Q.  And  the 
making  of  terms  and  conditions  upon  which  the  delivery  will 
be  made  is  wholly  m  your  hands?   A.  If  the  goods  were  re- 
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fused,  the  agent  is  then  authorized  to  dispose  of  them  to  the 
best  advantage*  Q*  You  have  exclusive  control  of  anything 
in  the  way  of  credit,  and  it  is  for  you  to  determine  whether  the 
freight  charges  shall  be  paid  spot  cash  or  whether  time  shall  be 
given,  or  anything  of  that  kind?  A.  It  has  been  the  custom  to 
allow  the  agent  that;  it  was  at  that  time.  Q.  So  that  generally 
speaJdng  the  terms  and  conditions  upon  which  you  make  de- 
livery and  collection  are  wholly  with  you?  A.  Yes,  sir."  It 
thus  appears  that  this  agent  had  authority  to  dispose  of  goods, 
which  a  consignee  refused  to  accept,  as  he  considered  to  the 
best  advantage,  and  that  he  had  authority  to  determine  the 
conditions  upon  which  goods  were  to  be  delivered  to  a  con- 
signee. The  extent  of  the  authority  of  an  agent  may  depend 
sometimes  on  the  nature  of  the  agency,  and  may  be  extended 
or  varied  on  the  ground  of  implied  authority,  according  to  the 
pressure  of  the  circumstances  connected  with  the  business  with 
which  he  is  intrusted.  The  emergency  of  an  accident,  or  an 
unusual  condition  which  requires  prompt  action,  may  invest 
the  representative  of  the  company  hi^est  in  authority  who  is 
then  present  with  power  to  do  such  things  as  are  reasonable  to 
meet  the  emergency:  Bank  of  Pennsylvania  v.  Reed,  1  W.  &  S. 
101;  Quinn  v.  Railway  Company,  7  Pa.  Superior  Ct.  19;  Hein- 
rich  V.  Pittsburg  Railways  Company,  36  Pa.  Superior  Ct.  612; 
Terre  Haute,  etc.,  Raihroad  Company  v.  McMurray,  98  In- 
diana, 358;  Northern  Central  Railway  Company  v.  State,  29 
Maryland,  420.  The  contract  asserted  by  plaintiff,  if  it  was 
made,  related  to  a  branch  of  the  business  which  the  defendant 
company  had  committed  to  the  control  of  the  agent  with  whom 
the  plaintiff  dealt,  and  that  agent  had  authority  to  make  rea- 
sonable regulations  touching  the  buoness :  Adams  Express  Com- 
pany V.  Schlessinger,  75,Pa.  246;  Tanner  v.  Oil  Creek  Rwhoad 
Company,  53  Pa.  411;  Chouteaux  v.  Leech  &  Co.,  18  Pa.  224. 
When  the  carloads  of  berries  which  had  been  shipped  in  good 
condition  were  tendered  by  the  defendant  company  to  the  con- 
signee in  a  diamaged  condition  and  the  consignee  refused  to 
accept  the  sfjine,  the  representative  of  the  company  then  pres- 
ent, hig^^^  in  authority,  was  bound  to  meet  the  conditions  thus 
presente^j,    The  consignee  presumptively  had  a  well-founded 
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claim  for  damages  against  either  this  line  or  some  connecting 
carrier.  The  defendant  company  might,  it  is  true,  escape  lia- 
bility by  showing  that  the  delay  which  caused  the  damage  had 
not  occurred  upon  its  part  of  the  line  of  transportation :  Amer* 
ican  Express  Company  v.  Second  National  Bank,  69  Pa.  394. 
There  was,  however,  no  time  to  investigate  as  to  what  partic- 
ular carrier  was  liable.  The  berries  had  abeady  greatly  deteri- 
orated in  value  because  of  the  long  delay  in  transportation,  and 
the  delay  of  another  day  mi^t  render  them  absolutely  worth- 
less. To  hold  goods  until  some  general  officer  of  the  company 
could  be  summoned,  or  even  communicated  with,  might  result 
in  their  total  loss.  These  facts  had  no  doubt  been  taken  into 
consideration  by  the  defendant  company  when  it  conferred 
upon  the  agent  with  whom  the  plaintiff  dealt,  as  that  agent 
himself  testified,  authority  to  dispose  of  perishable  goods, 
which  a  consignee  declined  to  accept,  "to  the  best  advantage/' 
The  contract,  which  the  jury  found  that  this  frei^t  agent  did 
make,  resulted  in  his  at  once  receiving  from  the  plaintiff  the 
frei^t  charges,  amounting  to  $608.82,  and,  by  inducing  the 
plaintiff  to  act  promptly,  tiie  sum  of  $771.50  was  realized  from 
the  sale  of  the  then  rapidly  decaying  fruit.  The  plaintiff  re- 
covered in  the  court  below  the  sum  of  $895.85;  less  than  $300 
more  than  the  amount  of  the  frei^t  which  he  paid  the  agent  at 
the  time  the  contract  was  made.  We  are  of  opinion  that,  in 
view  of  the  broad  powers  which  the  agent  testified  had  been 
conferred  upon  him  by  the  defendant  company,  the  case  was 
for  the  jury;  as  there  was  no  doubt  under  the  evidence  of  the 
existence  of  an  emergency  which  demanded  prompt  action. 
The  judgment  is  affirmed. 
Vol.  xu— 10 
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CJochranton  Borough  v.  Cochranton  Telephone  C!om- 
pany^  Appellant. 

Tdephone  company— Boroughs — License  tax  contract — Corporations. 

1.  Where  an  individual  is  granted  the  privilege  of  using  the  streets  of 
a  borough  for  the  construction  of  a  telephone  line  on  condition  that  he 
complies  with  the  terms  of  an  earlier  general  ordinance  imposing  an  an- 
nual license  fee  of  one-half  dollar  on  each  pole,  and  the  grantee  accepts 
such  privilege,  he  is  boimd  to  pay  the  license  tax,  and  if  he  transfers  the 
line  to  a  corporation,  the  latter  wiU  be  boimd  to  pay  the  tax,  althou^ 
the  grant  to  the  original  grantee  was  not  to  him,  his  successors  or  as- 
signs. 

2.  In  an  action  to  recover  the  license  tax,  the  corporation  can  raise  no 
questioij  as  to  the  reasonableness  of  the  fee,  nor  is  it  entitled  to  a  hearing 
as  proviSed  by  the  Act  of  April  17,  1905,  P.  L.  183,  inasmuch  as  it  is 
bound  by  its  contract  to  pay  the  amount  prescribed  by  the  general 
ordinance. 

Argued  April  13,  1909.  Appeal,  No.  165,  April  T.,  1909,  by 
defendant,  from  order  of  C.  P.  Crawford  Co.,  May  T.,  1907, 
No.  Ill,  making  absolute  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense  in  case  of  Cochranton  Borough  v. 
Cochranton  Telephone  Company.  Before  Rice,  P.  J.,  Porter, 
Henderson,  Morrison,  Orlady  and  Head,  JJ.  Affirmed. 

Appeal  from  justice  of  the  peace  in  an  action  to  recover  li- 
cense fees  on  telephone  poles. 

BouTON,  P.  J.,  filed  the  following  opinion: 

From  the  plaintiff's  declaration  it  appears  that  on  May  8, 
1900,  the  borough  of  Cochranton  passed  an  ordinance  entitled 
"A  general  ordinance  relating  to  the  entry  upon,  over  or  under 
or  the  use  or  occupation  of  any  streets,  lane  or  alley  or  any 
part  thereof,  for  the  purpose  of  constructing,  maintaining  or 
operating  a  system  or  systems  of  telephone  or  telegraph  lines 
or  electric  light  lines  in  the  borough  of  Cochranton,  and  provid- 
ing reasonable  regulations  pertaining  to  the  public  conven«< 
ience  and  safety,"  which  said  ordinance  was  numbered  42. 
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The  second  section  of  the  ordinance  provides  as  follows: 
"After  the  passage  and  publication  of  this  ordinance  any 
corporation,  company  or  firm  entering  the  borough  and  estab- 
lishing a  Une  or  wires,  system  or  systems  of  telephone,  tele- 
graph or  electric  lights  therein  shall  annually  pay  into  the 
borough  treasury  a  license  or  tax  of  a  half  dollar  on  each  pole 
so  erected,  kept  and  maintained  therein,  which  tax  shaU  be 
payable  annually  on  or  before  the  first  day  of  August." 
Section  8  of  said  ordinance  provides  as  follows: 
'^Any  corporation,  company  or  firm  seeking  to  avail  itself 
of  the  provisions  of  this  ordinuice  shall  before  commencing  to 
build  its  line,  file  with  the  secretary  of  the  council  its  certificate 
of  acceptance  of  the  provisions  and  regulations  of  this  ordi- 


nance/' 


Section  9  provides  as  follows: 

''No  individual  shall  use  any  of  the  streets,  lanes  or  alleys 
of  the  borough  for  the  purpose  of  putting  up  any  private  tele- 
phone without  first  applying  to  council  for  such  privilege,  and 
if  the  council  shall  grant  such  privilege,  the  poles  of  such  individ- 
ual so  far  as  they  shall  be  planted  in  the  streets,  lanes  or  alleys 
of  the  borough  shall  be  subject  to  the  same  rate  of  tax  as  pro- 
vided in  section  2,  and  the  like  penalties  for  noncompliance 
therewith." 

It  further  appears  that  on  or  prior  to  April  1,  1901,  David 
Berringer  made  application  to  the  burgess  of  plaintiff  borough 
for  the  right  and  privilege  of  building,  setting  up,  maintaining 
and  operating  a  telephone  line  or  system  in  said  borough,  and 
signified  his  willingness  to  accept,  abide  and  be  governed  by 
the  provisions  of  said  ordinance  No.  42. 

Whereupon  on  April  1,  1901,  the  said  borough  passed  an 
ordinance  No.  46,  which  is  as  follows : 

''Whereas,  David  Berringer  has  made  application  to  the 
burgess  of  the  borou^  of  Cochranton  for  the  right  and  privi- 
lege of  building,  setting  up  and  maintaining  and  operating  a 
telephone  line  or  sjrstem  in  said  borough  of  Cochranton  and 
has  signified  his  willingness  to  accept,  abide  by  and  be  governed 
by  the  provisions  of  ordinance  No.  42,  and  has  agreed  that 
when  said  borough  shall  adopt  a  fire  alarm  system  to  permit 
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the  fire  alarm  wires  to  run  upon  all  his  telephone  poles  without 
charge  to  the  borough. 

"Therefore,  be  it  ordained  by  the  burgess  and  council  of 
said  borough,  and  it  is  hereby  ordained  by  the  authority  of  the 
same  that  on  the  filing  with  the  secretary  of  the  council  of  his 
acceptance  of  the  provisions  of  said  ordinance  No.  42,  and  also 
the  provisions  concerning  the  fire  alarm  wires  above  mentioned, 
he  shall  have  the  right  and  may  proceed  at  once  to  build,  erect, 
set  up  and  open  said  line  for  business." 

On  the  same  day  David  Berringer  accepted  in  writing  the 
terms  and  conditions  imposed  and  agreed  to  abide  by  and  be 
governed  by  the  provisions  of  ordinance  No.  42,  which  said 
written  acceptance  is  as  follows: 

"I,  David  Berringer  above  named,  do  hereby  accept  and 
agree  to  abide  by  and  be  governed  by  the  provisions  of  the  said 
ordinance  No.  42,  and  also  the  provisions  above  specified  in 
relation  to  the  fire  alarm  telegraph. 

"Further,  that  I  will  within  three  months  from  the  date  of 
the  above  ordinuice,  commence  the  building  of  said  line,  and 
will  have  it  open  and  ready  for  business  within  six  months 
from  said  date,  in  default  of  which  all  rights  granted  mc  by 
said  ordinance  or  ordinances  shall  cease  and  be  utterly  null 
and  void. 

"l^ness  my  hand  and  seal  at  Cochranton  this  first  day  of 
April,  1901. 

"David  BERRiNGie^R    [seal]." 

It  further  appears  that  immediately  after  accepting  said 
provisions  the  said  David  Berringer  began  the  erection  and 
construction  of  a  telephone  line  within  said  borough,  and  dur- 
ing the  summer  of  1901  erected  sixty-nine  poles  in  the  streets, 
alleys  and  lanes  of  said  borough,  and  completed  and  put  into 
operation  the  said  telephone  line  or  system,  and  that  said  sixty- 
nine  poles  have  been  maintained  in  said  streets,  alleys  and  lanes 
continuously  since  their  said  erection. 

It  further  appears  that  the  defendant  company  is  a  corpora- 
tion chartered  on  or  about  February  8,  1905,  for  the  piupose 
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of  constructing,  maintaining  and  leasing  telegraph  lines  for 
general  telephone  business.  And  that  shortly  after  the  charter- 
ing of  the  said  defendant  company  it  took  over  the  said  line 
constructed  in  the  said  borough  of  Cochranton  by  the  said 
David  Berringer  and  assumed  the  rights,  duties,  obligations 
and  the  privileges  of  the  said  David  Berringer  with  reference 
thereto.  And  thereafter  during  the  spring  of  1906,  erected 
forty-three  additional  poles  in  the  streets,  lanes  and  alleys  of 
said  borough  for  the  purpose  of  its  telephone  system  or  plant, 
and  has  since  continuously  maintained  the  same. 

It  further  appears  that  for  the  years  1903,  1904,  1905  and 
1906  that  the  defendant  has  failed,  neglected  and  refused  to 
pay  the  annual  tax  or  license  fee  provided  by  said  ordinance 
No.  42,  which  in  all  amounts  to  the  sum  of  S187.08. 

These  material  allegations  of  the  plaintiff's  declaration  are 
nowhere  denied  in  the  affidavit  of  defense,  but  it  aUeges  as 
grounds  of  defense: 

1.  "That  the  agreement  of  David  Berringer  attached  to 
plaintiff's  statement  of  claim  was  personal  to  said  Berringer 
and  not  binding  upon  his  successors  or  assigns,  and  therefore 
not  binding  upon  the  defendant  company.'' 

The  second  ground  of  defense  is  to  the  effect  that  there  is  no 
necessity  for  supervision  by  the  borough  council  of  defendant's 
poles,  for  the  reason  that  the  low  voltage  sufficient  for  telephone 
purposes  is  not  an  element  of  danger  to  persons  or  property,  and 
that  there  are  no  other  electric  wires,  which  by  any  possibility 
could  come  in  contact  with  the  wires  of  the  defendant  com- 
pany. 

Hie  third  ground  is  that  the  defendant's  line  is  under  the 
constant  supervision  of  its  employees,  and  that  no  complaint 
has  ever  been  made  to  the  company. 

The  fourth  allegation  in  the  affidavit  of  defense  is  to  the  ef- 
fect that  the  license  fee  imposed  by  the  ordinance  is  not  based 
upon  the  cost  and  expense  to  said  borough  for  inspection,  reg- 
ulation and  supervision,  and  that  the  annual  charge  of  fifty 
cents  per  pole  is  more  than  ten  times  the  amount  that  might 
have  been  or  could  possibly  be  incident  or  necessary  to  such 
inspection. 
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And  fifth,  that  the  plaintiff  has  not  incurred  a  single  dollar 
of  expense  for  the  whole  time  for  which  suit  is  brought,  by 
reason  of  its  inspection  or  supervision  of  the  defendant's  lines 
or  poles. 

The  contention  that  the  agreement  of  David  Berringer  was 
a  personal  one  and  not  binding  upon  his  successors,  and  hence 
not  binding  upon  the  company,  is  entirely  without  merit. 
When  the  defendant  company  took  over  the  lines  of  Berringer 
''and  assumed  the  rights,  duties,  obligations  and  privileges  of 
the  said  Berringer  with  reference  thereto"  it  took  the  place  of 
Berringer  and  was  as  firmly  bound  by  all  of  the  provisions  of 
the  ordinance  No.  42  as  he  was:  School  District  of  Freeport  v. 
Enterprise  Natural  Gas  Co.,  18  Pa.  Superior  Ct.  73. 

The  defendant  seems  to  have  mistaken  the  effect  of  these 
ordinances  and  acceptance  by  Berringer.  Its  defense  would 
be  good  had  permission  been  given  Berringer  or  the  defendant 
company  to  enter  the  streets  for  the  purpose  of  erecting  and 
maintaining  its  line  and  had  the  borough  subsequently  under 
its  police  power  undertaken  to  impose  a  license  fee  or  tax  to 
reimburse  it  for  the  cost  of  inspection  and  supervision.  But 
such  is  not  the  case  here. 

When  Berringer  accepted  the  provisions  of  the  ordinance  he 
became  bound  thereby.  It  was  optional  with  him  to  accept 
or  refuse,  and  having  accepted  its  provisions,  gone  on  and 
erected  his  line,  nather  he  nor  those  claiming  under  him,  can 
now,  after  having  enjoyed  the  benefits  of  the  contract,  be  per- 
mitted to  repudiate  it,  or  heard  to  question  its  validity. 

In  our  opinion  the  case  is  ruled  by  Allegheny  City  v.  Pec^le's 
Natural  Gas  &  Pipeage  Co.,  172  Pa.  632,  and  School  District 
of  Freeport  Borough  v.  Enterprise  Natural  Gas  Co.,  18  Pa, 
Superior  Ct.  73,  and  further  discussion  is  unnecessary. 

The  affidavit  of  defense  entirely  fails  to  deny  any  of  the  ma- 
terial allegations  contained  in  the  plaintiff's  declaration,  and 
the  defense  sought  to  be  interposed  thereby  is  insufficient  to 
prevent  judgment. 

And  now,  to  wit,  December  30, 1908,  the  rule  to  show  cause 
why  judgment  should  not  be  entered  for  want  of  a  sufficient 
affidavit  of  defense  is  made  absolute,  and  upon  the  filing  of  the 
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proper  statement  for  liquidation  the  prothonotary  will  enter 
judgment  in  favor  of  the  plaintiff  and  against  the  defendant  for 
the  amount  of  the  plaintiff's  claim. 

Error  assigned  was  the  order  of  the  court. 

C.  W.  Tyler,  for  appellant. — Neither  the  ordinuice  No.  42, 
ordinance  No.  46,  nor  in  Berringer's  acceptance  is  there  any 
provision  which  indicates  that  any  successor  or  assign  of  his, 
whether  "corporation,  company  or  firm"  or  "individual"  is 
to  be  bound  by  Berringer's  acceptance  of  ordinance  No.  42: 
Postal  Tel.  Cable  Co.  v.  New  Hope,  192  U.  S.  55. 

Appellant  further  contends  that  the  Act  of  assembly  ap- 
proved April  17,  1905,  P.  L.  183,  determines  not  only  the 
method  by  which  disputes  shall  be  finally  settled,  but  absolutely 
limits  the  recovery  of  license  fees  to  such  sum  as  will  "  properly 
compensate  the  mimicipality  for  the  necessary  cost  of  the  ser- 
vices performed  or  to  be  performed  by  it,  for  the  inspection 
and  regulation"  of  the  poles  and  wires  of  the  company:  W.  U. 
Tel.  Co.  V.  Pendleton,  122  U.  S.  347;  Curwensville  Borough  v. 
Telep.  Co.,  16  Pa.  Dist.  Rep.  602;  Penna.  Telep.  Co.  v.  South 
Beth.  Borough,  16  Pa.  Dist.  Rep.  878;  Telephone  &  Tel.  Co.'s 
Petition,  15  Pa.  Dist.  Rep.  193;  American  Tdegraph  &  Tel.  Co. 
V.  Reed,  15  Pa.  Dist.  Rep.  649;  Penna.  Postal  Tel.  Cable  Co.  v. 
HoUidaysburg  Borough,  17  Pa.  Dist.  Rep.  298;  Postal  Tel.  Cable 
Co.'s  Petition,  17  Pa.  Dist.  Rep.  1085. 

Frank  J.  Thomas,  of  Thomas  <k  Thomas,  for  appellee. — ^The 
appellant,  having  taken  its  title  under  this  grant,  is  bound  by 
its  terms,  even  though  the  same  was  not  granted  to  the  original 
grantee  and  his  "assigns  and  successors"  or  even  had  the  grant 
been  given  and  accepted  ultra  vires:  Midland  Ry.  Co.  v.  Fisher, 
125  Ind.  19;  Dayton,  etc.,  R.  R.  Co.  v.  Lewton,  20  Ohio  St.  410; 
Kelly  V.  Nypano  R.  R.  Co.,  200  Pa.  229;  People  ex  rel.  v.  R.  R. 
Co.,  178  m.  594;  Allegheny  Gty  v.  Nat.  Gas  &  Pipeage  Co.,  172 
Pa.  632;  Freeport  Borough  v.  Gas  Co.,  18  Pa.  Superior  Ct.  73; 
Keystone  State  Telep.  &  Tel.  Co.  v.  Ridley  Park  Borough,  28 
Pa.  Superior  Ct.  635. 
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Opinion  by  Rice,  P.  J.,  October  11, 1909: 

The  facts  of  this  case  as  developed  by  the  statement  of  claim 
and  the  affidavit  of  defense  are  very  clearly  and  satisfactorily 
summarized  in  the  opinion  of  the  learned  judge  specially  pre- 
siding in  the  common  pleas  and  need  not  be  recited  by  us. 
The  first  ground  of  defense  set  up  is,  that  the  agreement  of 
David  Berringer  was  personal  to  him  and  not  binding  upon  his 
successors  or  assigns  and  therefore  not  binding  upon  the  de- 
fendant company;  This  averment  introduced  into  the  case  no 
fact  which  did  not  appear  in  the  plaintiff's  statement  of  claim. 
It  did  not  put  in  issue  the  averment  of  the  statement  that  the 
defendant  company  took  over  the  line  constructed  by  Berringer, 
''and  assumed  the  rights,  duties,  obligations  and  privileges  of 
the  said  David  Berringer  with  reference  thereto."  In  effect, 
the  defendant's  averment  is  but  the  statement  of  a  legal 
conclusion  the  correctness  or  incorrectness  of  which  must  be 
determined  upon  a  consideration  of  the  uncontradicted  facts 
alleged  in  the  plaintiff's  statement.  That  this  conclusion  is 
erroneous  we  think  is  free  from  doubt.  The  company  does  not 
deny  that  the  ri^ts  it  is  exercising  in  the  streets  are  those 
which  it  acquired  as  the  successor  of  David  Berringer,  and  by 
its  action  it  asserts  that  its  acquisition  of  them  was  valid  as 
against  the  borough.  But  Berringer  took  and  held  these  ri^ts 
subject  to  certain  obligations  and  duties  of  a  continuing  na- 
ture, and  when  the  company  took  over  these  rights  it  ad- 
mittedly assumed  the  duties  and  obUgations  as  well.  The  true 
principle  governing  the  case  may  be  stated  in  the  words  of  our 
Brother  Porter  in  School  District  of  Freeport  Borough  v. 
Enterprise  Natural  Gas  Co.,  18  Pa.  Superior  Ct.  73,  substitut- 
ing the  name  Berringer  for  Poterie.  The  right  of  Berringer 
being  subject  to  the  discharge  of  the  duty,  it  passed  to  the  de- 
fendant subject  to  the  same  burden,  and  so  long  as  the  defend- 
ant company  continues  to  exercise  the  rights  and  enjoy  the 
privileges  conferred  by  the  ordinance,  it  must  perform  the  con- 
ditions to  which  the  grant  was  made  subject.  It  is  true  the 
grant  in  that  case  was  to  Poterie,  his  successors  and  assigns, 
but  in  view  of  the  uncontroverted  averment  of  the  statement 
of  claim  above  quoted  the  omission  of  those  words  in  the  grant 
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to  Beninger  cannot  prevent  the  application  of  the  prin- 
ciple. 

The  second  ground  of  defense  is,  in  substance,  that  the  li- 
cense tax  or  fee  imposed  by  sec.  2  of  ordinance  42  is  unreason- 
able in  amount.  The  learned  judge  below  properly  held  that 
tliis  question  was  not  open  to  investigation  in  the  present  case, 
because  by  the  express  acceptance  of  the  provisions  of  the  or- 
dinance, which  the  borough  required  as  a  condition  to  the  grant- 
ing of  its  consent,  a  contract  was  created  between  the  parties 
by  which  the  right  to  occupy  the  streets  was  regulated.  The 
principle  has  been  recognized  in  numerous  cases,  and  as  ap- 
plied to  a  variety  of  conditions  imposed  by  mimicipalities. 
Of  these  cases  the  one  most  nearly  like  the  present  in  its  facts  is 
Allegheny  City  v.  People's  Natural  Gas  and  Pipeag^  Co.,  172 
Pa.  632.  There  a  general  ordinance  provided  that  any  cor- 
poration availing  itself  of  ri^ts  under  it  should  pay  to  the 
city  annually  three  cents  for  each  foot  of  pipe  laid  by  such 
corporation.  The  company  by  resolution  accepted  the  terms, 
conditions  and  provisions  of  the  ordinance  and  agreed  to  com- 
ply therewith,  ''excepting  so  far  as  any  of  the  terms  of  said 
ordinance  may  be  held  and  adjudged  illegal  or  unreasonable  by 
the  courts."  The  company  laid  its  pipes  in  the  streets,  but 
refused  to  pay  the  annual  charge,  alle^g  that  such  a  tax  was 
illegal  under  the  decision  in  Pittsburg's  Appeals,  115  Pa.  4, 
and  123  Pa.  374.  An  examination  of  the  opinion  of  the  Su- 
preme Court  shows  that  the  court  did  not  base  its  decision 
upon  the  power  of  the  city  to  impose  a  tax  eo  nomine  on  the 
pipes  of  the  company  or  upon  the  reasonableness  of  the  ordi- 
nance as  an  exercise  of  the  police  power,  but  upon  the  agree- 
ment of  the  parties.  After  pointing  out  that  the  act  of  1886 
required  the  consent  of  councils,  and  that  the  ordinance  made 
an  acceptance  of  its  provisions  by  the  company  a  condition 
precedent  to  the  opening  of  the  streets,  Justice  MrrcHELL 
said:  "The  company  cannot  get  consent  by  an  apparent  ac- 
ceptance, and  then  repudiate  part  of  the  terms,  under  cover 
of  a  reservation.  The  acceptance  which  was  required  as  a 
condition  to  the  consent  was  an  imqualified  acceptance  of 
'all  the  terms,  conditions,  and  provisions'  of  the  ordinance^ 
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and  nothing  less  than  that  would  satisfy  the  condition.  The 
company  filed  a  nominal  and  apparent  acceptance  with  the 
comptroller,  and  having  obtained  and  enjoyed  the  privileges 
cannot  now  escape  the  obligations.  It  did  not  obtain  the 
consent  of  councils  to  its  qualified  acceptance,  or  get  anything 
from  them  which  can  now  be  set  up  as  a  compromise,  or 
waiver  of  the  city's  claim  xmder  the  ordinance.  If  the  terms 
prescribed  were  not  acceptable  to  the  company,  or  not  such 
as  it  conceived  itself  boxmd  in  law  to  submit  to,  it  had  its 
remedy  in  the  courts  by  the  assertion  of  its  ri^ts  under  the 
statute,  but  having  got  its  privilege  by  apparently  agreeing  to 
the  terms  it  cannot  now  refuse  to  perform  them."  The  facts 
of  that  case  were  more  favorable  to  the  company's  contention 
than  the  present,  for  there  the  company  attempted  to  reserve 
the  question  of  the  reasonableness  of  the  ordinance,  whereas 
in  this  case  no  such  attempt  was  made. 

Complaint  is  made  that  the  court  did  not  ^ve  the  defend- 
ant a  hearing  as  required  by  the  Act  of  April  17,  1905,  P.  L. 
183,  or  at  least  apply  the  principles  of  that  legislation  in  the 
determination  of  the  present  controversy.  The  answer  to  this 
is  twofold :  first,  this  is  not  a  proceeding  under  that  act  to  de- 
termine the  amount  of  annual  Ucense  fee  which  should  be  paid 
to  the  municipality;  secondly,  the  plaintiff's  ri^t  of  recovery 
does  not  depend  upon  the  reasonableness  of  the  license  fee 
but  upon  the  agreement  of  the  parties. 

We  conclude  that  the  learned  judge  was  clearly  ri^t  in 
holding  the  affidavit  of  defense  to  be  insufiScient,  and  for  the 
reasons  suggested  by  him  in  connection  with  the  foregoing  the 
judgment  must  be  aflSrmed. 

Judgment  affirmed. 
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Withrow  V.  Walker,  Appellant. 

Damaget — Conversion-^Trespasa. 

1.  In  an  action  of  trespaas  for  conversion,  the  measure  of  damages  is 
die  value  of  the  goods  at  the  time  of  the  conversion,  to  which  the  jury 
may  add  interest  up  to  the  date  of  the  verdict,  unless  th^e  are  unusual 
circumstances  attendant  upon  the  conversion  or  detention,  such  as  will- 
ful wrong,  fraud  or  outrage,  when  the  jury  may  give  more. 

2.  In  such  a  case  if  the  person  guilty  of  the  conversion,  makes  a  mis- 
statement to  the  owner  of  the  goods,  and  the  latter  Incurs  expenses 
legal  and  otherwise,  he  may  recover,  but  he  must  show  to  the  jury  what 
the  expenses  were;  if  he  merely  states  a  lump  simi,  a  verdict  for  such 
amount  will  not  be  allowed  to  stand,  but  will  be  reduced  to  the  value  of 
the  goods. 

Argued  April  21,  1909.  Appeal,  No.  42,  April  T.,  1909,  by 
defendant,  from  judgment  of  C.  P.  Washington  Co.,  Aug.  T., 
1907,  No.  170,  on  verdict  for  plaintiff  in  case  of  C.  M.  Withrow 
V.  Oliver  Walker.  Before  Rice,  P.  J.,  Portbk,  Henderson, 
Morrison,  Orladt  and  Head,  JJ.    Reversed. 

Trespass  for  the  conversion  of  a  mowing  machine.  Before 
Taylor,  J. 

At  the  trial  it  appeared  that  the  defendant  when  he  moved 
on  a  farm  as  a  tenant,  found  an  old  mowing  machine  on  the 
premises  which  the  plaintiff  had  previously  purchased  at  an 
administrator's  sale,  but  had  not  removed.  The  price  paid  at 
the  sale  was  $2.00.  The  defendant  sold  the  machine  to  a  junk 
dealer  for  $1.50. 

The  eourt  charged  in  part  as  follows: 

[Mr.  Walker,  the  defendant,  admitted  on  the  witness  stand 
that  he  did  sell  this  machine  and  received  for  it  $1.50  from  a 
junk  dealer  who  came  that  way.  The  measure  of  damages, 
under  those  circumstances,  going  to  the  plaintiff  would  be  the 
fair  market  value  or  price  of  the  machine  that  he  so  sold,  and 
which  was  admittedly  the  property  of  the  plaintiff  and  in  which 
the  defendant  had  no  property,  would  be  the  fair  market  value 
or  price  of  it  at  that  time,  and  the  evidence  on  that  point  is  that 
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he  purchased  it  at  pubUc  vendue  or  outcry,  when  he  bought  it 
a  short  time  previous,  and  paid  the  sum  of  $2.00  for  it.]  [2] 

[Now,  gentlemen  of  the  jury,  if  this  was  all  there  was  in  this 
case  we  would  say  to  you  that  you  should  find  for  the  plaintiff 
in  the  sum  of  $2.00,  or  even  if  this  was  a  slight  mistake  Mr. 
Walker  had  made  in  selling  this  machine,  the  property  of  an- 
other, we  would  say  to  you  that  no  further  element  of  damage 
ought  to  be  considered  by  the  jury,  than  the  $2.00  which  Mr. 
Withrow  paid  for  the  machine,  if  you  should  find  that  its  fair 
value;  but  Mr.  Withrow  testifies  that  when  he  went  to  get  the 
machine  and  foimd  it  gone  from  the  place  he  was  permitted  to 
leave  it,  he  tells  you  how  he  had  diflBculty,  where  he  had  left  it 
when  he  bought  it  at  the  sale  where  it  had  been  knocked  down 
at  public  vendue;  that  he  had  some  difficulty  in  finding  Mr. 
Walker,  the  new  tenant  on  this  farm,  and  found  him  away  over 
in  a  back  field  some  place  on  the  farm  at  work,  and  he  testifies 
he  inquired  of  Walker  what  had  become  of  that  machine  of  his 
that  was  there  at  the  comcrib,  and  Withrow  testifies  that 
Walker,  the  defendant,  began  at  once  to  deny  that  he  knew 
anything  about  the  machine,  denied  that  he  sold  it,  or  knew 
where  it  was  or  knew  anything  about  it,  and  that  caused 
Withrow  to  search  for  it  at  the  various  junk  yards  along  the 
river  towns  and  put  him  to  the  trouble  and  expense  of  tracing 
where  his  machine  had  gone,  and  he  says  to  the  extent  that  he 
visited  various  jimk  yards  and  foimd  it  in  the  junk  yard  of  this 
witness,  the  junk  dealer  who  was  upon  the  stand  here.  Withrow 
swears  that  he  got  out  a  search  warrant  first  for  this  particular 
jimk  yard  and  when  he  found  the  machine  he  then  caused  the 
prosecution  of  this  junk  dealer  for  the  larceny  of  his  machine, 
and  when  the  jimk  dealer  was  called  to  account  for  committing 
the  offense  of  the  larceny  of  this  machine  the  junk  dealer  dis- 
closed at  once  that  he  had  bought  that  machine  from  Mr. 
Walker,  the  defendant  here,  and  then  for  the  first  time  Walker, 
the  defendant,  admitted  he  had  sold  it  to  this  junk  dealer.]  [3] 

[Now,  according  to  the  testimony  of  Mr.  Withrow,  plaintiff, 
and  his  witnesses,  he  had  been  at  Mr.  Walker's  and  asked  about 
the  machine  and,  as  he  testified  before,  he.  Walker,  denied  that 
he  knew  anything  about  this  old  machine,  when  he  did,  and 
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knew  he  had  sold  it  to  this  junk  dealer,  and  he  now  goes  on  the 
stand  and  swears  that  he  sold  that  machine  to  this  junk  man 
and  the  manner  in  which  he  sold  it.  Now,  if  that  is  the  case,  if 
you  beUeve  the  story  of  the  plaintiff,  and  Mr.  Walker  as  he  now 
testifies,  why  didn't  Mr.  Walker  tell  Mr.  Withrow  that  when  he 
first  went  there,  is  a  pertinent  inquiry  for  you.  Well,  he  says  he 
did;  he  says  when  Withrow  came  there  asking  for  his  machine 
he  told  him  that  he  did  not  know  whose  the  machine  was  but 
he  sold  it  to  the  junk  dealer.  Now  there  is  a  direct  contradiction 
between  those  two  men,  and  if  he  did  tell  him  that,  what  would 
have  been  the  necessity  for  Withrow  going  and  suing  the  junk 
dealer,  if  Walker  had  told  him,  when  he  went  up  there  inquiring 
about  this  machine  of  Withrow's,  that  he  had  sold  it,  as  Walker 
said  he  did — what  would  have  been  the  necessity  of  Withrow 
going  and  making  the  information  against  the  junk  dealer?]  [4] 

[So  if  Mr.  Walker  could  in  the  first  place  have  prevented  any 
expenses  that  Mr.  Withrow  was  necessarily  put  to  in  ferreting 
out  where  his  machine  was  and  who  took  it,  why  he  ought  to 
have  done  so,  when  he  knew  that  he  sold  it,  if  he  did.  Under 
circumstances  of  that  kind,  if  you  find  that  to  be  a  fact,  you  can 
readily  see  that  a  man  who  kept  the  truth  back  when  there 
wasn't  any  occasion  for  it,  if  he  did,  and  put  the  other  man  to 
the  expense  of  tracing  his  property  that  he  had  disposed  of  and 
pocketed  the  money,  then  we  think  a  proper  element  of  damage 
to  enter  into  the  case  which  is  declared  for  fair  market  value  or 
along  with  the  price  of  the  machine,  would  be  what  reasonable 
expense  the  owner  of  his  property  was  put  to  in  finding  his  ma- 
chine, tracing  it,  as  though  it  had  been  stolen  from  him,  and  the 
supposed  thief.]  [5] 

[Now,  gentlemen  of  the  jury,  there  is  another  machine  fairly 
in  this  case,  the  one  that  was  in  the  old  bam,  and  the  uncon- 
tradicted evidence  is  that  at  the  time  that  Mr.  Walker  told  Mr. 
Withrow  to  take  that  other  machine  that  was  in  the  old  barn, 
that  that  was  a  machine  that  didn't  belong  to  Mr.  Walker  then; 
he  admits  that  he  didn't  own  it  at  the  time  he  told  Withrow  to 
take  it  for  the  one  gone  from  the  comcrib,  but  Withrow  swears 
he  had  purchased  it  also  from  Duvall's  administrator;  and  no 
doubt  if  it  had  been  anybody  else  than  Withrow  that  did  really 
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own  the  machine  there  likely  would  have  been  a  lawsuit  over 
that  machine  also,  because  Withrow  went  and  took  that  ma- 
chine from  the  bam,  he  said  he  did,  because  it  was  his,  he 
bought  it  from  Al  Duvall,  the  man  that  was  settling  up  Jake 
Duvall's  estate.]  [6] 

[Now,  gentlemen  of  the  jury,  the  plaintiff  here  would  be  at 
least  entitled  to  recover  the  fair  market  value  or  price  of  his 
machine  at  the  comcrib  under  the  undisputed  testimony  in  the 
case.  Now,  whether  you  allow  him  any  of  the  damages  he  has 
sued  for  here  by  way  of  expenses  in  tracing  it  depends  on 
whether  the  defendant  Walker  acted  frankly  when  Withrow 
went  up  there  and  asked  where  his  machine  was,  whether  he 
told  where  it  was  or  whether  he  kept  it  secret  and  deceived  him 
about  his  part  in  the  transaction  and  put  Withrow  to  the  ex« 
pense  in  finding  out  really  where  it  was  and  finally  tracing  it 
back  to  Mr.  Walker  as  the  party  having  disposed  of  it.  It  is  not 
testified  here  in  dollars  and  cents  the  expense  of  tracing  up  the 
machine,  but  Withrow  testifies  to  what  he  did  and  the  places 
he  had  to  visit  and  all  the  kind  of  trouble  he  had  and  the  time 
it  took,  and  it  is  for  you  to  say,  gentlemen  of  the  jury,  with  these 
facts,  if  f oxmd  by  you  to  be  facts,  how  much  damages  he  ought 
to  be  allowed  for  that.  The  plaintiff  swears  that,  in  the  whole, 
including  the  price  of  the  machine  and  the  other  damages  he 
specifies  amount  to  S40.00.  You  could  find  in  that  amount  or 
you  could  find  in  any  less  amount  or  in  no  damage;  in  case  you 
find  he  had  not  reasonably  incurred  $38.00  worth  of  expense  in 
finding,  or  any  less  amount  as  damages,  what  the  evidence  un- 
contradicted shows  to  have  been  the  sale  by  Mr.  Walker  of  Mr. 
Withrow's  mowing  machine  at  the  comcrib  for  $1.50.  You 
are  the  judge  of  the  credibility  of  the  parties  and  their  wit- 
nesses.] [7] 

Verdict  and  judgment  for  plaintiff  for  $16.58.  Defendant 
appealed. 

Errors  assigned  amongst  others  were  (3-7)  above  instructions, 
quoting  them. 

Vernon  Hazzard,  with  him  Oeorge  L.  Schuyler,  for  appellant. 
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James  R.  Bvrrmde,  for  appellee. 

Opinion  by  Rice,  P.  J.,  October  11, 1909: 

The  first  assignmeiit  allies  error  in  the  exclusion  of  evidence. 
The  evidence  (^ered  was  relevant,  but  as  no  exception  was 
taken  to  the  ruling  the  assignment  must  be  dismissed.  Be- 
sides that,  the  evidence,  though  at  first  excluded,  was  subse- 
quently admitted  when  its  relevancy  was  shown.  So  no  harm 
was  done. 

The  remaining  assignments  relate  to  the  charge  of  the  court. 
The  action  was  brought  before  a  justice  of  the  peace,  and  for  a 
caiue  of  action  of  which  justices  of  the  peace  have  jiuisdiction, 
namely,  the  conversion  of  a  personal  chattel.  The  cause  of 
action  remained  the  same  when  the  case  was  brought  into  the 
conunon  pleas  by  appeal,  and  the  measure  of  damages  was  that 
which  applies  in  the  conmion-law  action  of  trover,  now  tres- 
pass. The  general  rule  as  to  the  measure  of  damages  in  such 
action  is  well  settled  to  be  the  value  of  the  goods  at  the  time  of 
the  conversion,  to  which  the  jury  may  add  interest  up  to  the 
date  of  the  verdict,  unless  there  were  unusual  circumstances  at- 
tendant upon  the  conversion  or  detention,  such  as  willful  wrong, 
fraud  or  outrage,  when  the  jury  may  give  more:  Berry  v. 
Vantries,  12  S.  &  R.  89;  Taylor  v.  Moigan,  3  Watts,  333;  Neiler 
V.  Kelley,  69  Pa.  403;  Learock  v.  Paxson,  208  Pa.  602.  There 
may  be  other  cases  in  which  more  may  be  given  than  the  value 
with  interest,  arising  out  of  the  nature  of  the  chattels,  but  this 
class  of  cases  need  not  be  considered  here. 

In  one  view  of  the  case  the  measure  of  damages  would  have 
been  the  fair  market  value  of  the  chattel  alleged  to  have  been 
converted  by  the  defendant,  as  the  learned  judge  correctly  in- 
structed the  jury  at  the  outset  of  his  charge  upon  that  subject. 
But  as  this  might  have  been  more  or  less  than  the  price  ($2.00) 
the  plaintiff  paid  for  it,  an  instructicHi  that  if  the  jury  found  in 
his  &vor  their  verdict  should  be  for  the  price  he  paid  would  have 
been  erroneous.  There  is  one  part  of  a  sentence  in  the  chaige, 
which,  taken  by  itself,  might  bear  that  construction.  This,  how- 
ever, was  qualified  m  the  same  sentence  by  adding,  ''if  you 
■houkl  find  that  its  fair  value.''    This  qualification,  taken  in 
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connection  with  the  appropriate  instruction  at  the  outset,  freed 
this  part  of  the  chai^ge  from  reversible  error. 

But  there  is  another  view  which  the  jiuy  could  take.  There 
was  evidence  from  which  they  could  find  that  the  plaintiff 
bought  the  chattel  and  left  it  temporarily  on  the  premises  with 
the  consent  of  the  vendor;  that  the  defendant,  a  succeeding 
tenant,  sold  it  to  a  junk  dealer  who  removed  it;  that  when  the 
plaintiff  came  to  the  premises  to  take  it  away  the  defendimt 
denied  any  knowledge  of  the  chattel;  that  in  course  of  the  plain- 
tiff's efforts  to  ascertain  its  location  he  had  a  search  warrant 
issued  and  thereby  foxmd  the  chattel  on  the  premises  of  the 
junk  dealer,  who  told  him  he  had  bought  it  from  the  defendant; 
and  that  they  then  went  before  the  justice  of  the  peace  and  the 
accused  told  him  the  tale,  whereupon  he  was  dischaiged.  What 
other  search  the  plaintiff  made,  the  time  occupied  therein,  and 
the  specific  amoxmt  of  any  expense  he  incurred  is  not  shown  by 
the  testimony.  The  plaintiff,  being  asked  what  damages  he 
sustained,  contented  himself  with  answering:  "Well,  the  value 
of  the  machine  and  the  cost  I  was  put  to  in  the  other  case  and 
lost  time,  must  have  MO.OO."  The  learned  judge  properly  told 
the  jury  that  whether  any  damages  should  be  allowed  "  by  way 
of  expense  in  tracing"  the  machine  depended  on  their  deter- 
mination of  the  disputed  question  of  fact  whether  the  defendant 
denied  all  knowledge  of  the  machine,  and  thus  deceived  the 
plaintiff,  when  the  latter  went  for  it.  We  cannot  say  that  the 
court  ought  to  have  withdrawn  from  the  jury's  consideration 
evidence  as  to  the  defendant's  deception,  and  to  have  chaiged 
them  that  in  awarding  damages  they  could  not  go  beyond  the 
value  of  the  machine  at  the  time  of  the  conversion  and  interest 
on  that  sum  to  the  date  of  verdict.  But  in  instructing  the  jury 
that  they  might  award  the  plaintiff  the  full  amount  of  his  claim 
upon  the  theory,  as  inferable  from  the  context  of  the  charge, 
that  his  testimony  wouki  warrant  a  finding  that  he  had  been 
actually  damaged  to  that  amount,  greater  latitude  was  given 
than  the  evidence  warranted.  Not  only  was  his  testimony 
vague  and  indefinite  as  to  ''lost  time''  and  how  he  lost  it,  but 
it  was  wholly  insuflScient  to  warrant  a  recovery  for  the  cost  he 
was  put  to  in  thft  larceny  case,  and  would  be  so  even  if  he  had 
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shown  the  amount  and  nature  of  that  expense.  As  H  is  im- 
^X)6sible  to  determine  from  their  verdict  to  what  extent  the 
jury  awarded  compensation  on  account  of  these  two  items  of 
the  plaintiff's  claim,  particularly  that  for  the  cost  he  was  put  to 
in  the  larceny  case,  there  is  nothing  to  be  done  but  to  send  the 
case  back  for  a  retrial,  unless  the  plaintiff  elects  to  remit  from 
the  judgment  all  beyond  the  value  of  the  chattel,  with  interest 
from  date  of  conversion. 

The  contentions  that  the  chaige  as  a  whole  gave  undue  prom- 
inence to  the  testimony  of  the  plaintiff  and  was  disparaging  to 
the  testimony  of  the  defendant  and  defendant's  witnesses,  and 
that  as  a  whole  it  was  biased,  misleading,  incomplete  and  im-^ 
fair,  are  not  sustained.  But  as  the  case  may  go  back  for  re- 
trial we  deem  it  worth  while  to  comment  on  that  portion  of  the 
charge  where  the  learned  judge  said:  ''Now,  if  that  is  the  case, 
if  you  believe  the  story  of  the  plaintiff,  and  Mr.  Walker  as  h|B 
now  testifies,  why  didn't  Mr.  Walker  tell  Mr.  Withrow  that 
when  he  first  went  there?  is  a  pertinent  inquiry  for  you.  Well, 
he  says  he  did;  he  says  when  Withrow  came  there  asking  for 
his  machine  he  told  him  that  he  did  not  know  whose  the  ma- 
chine was  but  he  sold  it  to  the  jimk  dealer.  Now  there  is  a 
direct  contradiction  between  these  two  men,  and  if  he  did  tell 
him  that,  what  would  have  been  the  necessity  for  Withrow 
going  and  suing  the  junk  dealer,  if  Walker  had  told  him,  when 
he  went  up  there  inquiring  about  this  machine  of  Withrow's, 
that  he  had  sold  it,  as  Walker  said  he  did, — ^what  would  have 
been  the  necessity  of  Withrow  going  imd  making  the  informa- 
tion against  the  junk  dealer?"  The  plain  answer  to  this  in- 
quiry is  that,  so  far  as  the  evidence  shows,  there  was  no  neces- 
sity, and  we  think  the  jury  should  have  been  so  instructed  if 
they  foimd  the  fact  to  be  as  testified  to  by  the  defendant.  But 
the  remarks  of  the  learned  judge  taken  in  connection  with  what 
immediately  follows  seem  to  suggest  the  thought  that  the  action 
of  the  plaintiff  in  prosecuting  the  junk  dealer  tends  to  cor- 
roborate him  and  to  lessen  the  probabiUty  of  the  truth  of  the 
defendant's  assertion.  Perhaps  this  is  not  what  was  meant, 
but  if  it  is,  significance  was  given  to  the  action  of  the  plaintiff 
to  which  it  was  not  entitled. 
Vol.  XLi— 11 
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It  is  ordered  that  if  the  plaintiff,  within  thirty  days  from  this 
date,  shall  file  a  paper  in  the  office  of  the  prothonotaiy  of  this^ 
court  remitting  $14.00  of  the  amount  of  the  judgment  the 
prothonotaiy  shall  enter  on  his  record  an  order  affirming  the 
judgment  as  thus  reduced;  but  if  such  paper  shall  not  be  filed 
he  shall  enter  the  order,  ''judgment  reversed  and  venire  fttcias 
de  novo  awarded." 


McArdle,  AdministratOFi  Appellant,  v.  Pittsburg 
Railways  Company. 

Negligenoe-^Death — Names  of  parHes-^Damages — Death  of  wife^AcU 
of  April  15, 1861,  P.  L.  669,  and  April  26, 1855,  P.  L.  309. 

1.  Where  an  action  is  brought  by  a  husband  to  recover  damages  for 
the  negligent  killing  of  his  wife,  and  the  statement  of  claim  does  not  set 
forth  the  names  of  the  children,  the  statement  may  be  amended  by  in- 
serting such  names,  and  this  may  be  done  even  after  the  statute  of 
limitations  has  run. 

2.  Where  a  wife  and  mother  is  killed  by  the  negligent  act  of  another, 
the  damages  recovered  for  her  death  are  distributable  among  the  hus- 
band and  the  several  children  in  such  proportions  as  they  would  be  en- 
titled to  take  the  personal  property  of  the  deceased  in  case  of  intestacy. 

3.  If  the  husband  dies  peiuling  the  suit,  his  administrator  may  be 
substituted  as  plaintiff.  In  such  a  case  the  limit  of  recovery  is  not 
merely  the  loss  of  the  decedent's  services  "  as  wife  and  companion  to  her 
husbimd  during  the  time  that  intervened  between  her  death  and  that  of 
her  husband." 

4.  The  measure  of  damages  are  in  no  way  changed  by  the  husband's 
death.  The  loss  of  the  husband  and  children  was  complete  at  the  time 
suit  was  brought,  and  must  be  estimated  as  of  that  date. 

Argued  April  28,  1909.  Appeal,  No.  128,  April  T.,  1909,  by 
plaintiffs,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co.,  Nov. 
Term,  1905,  No.  974,  on  verdict  for  plaintiff  in  case  of  Philip 
McArdle,  administrator  of  the  estate  of  Michael  McArdle,  de- 
ceased, V.  Pittsburg  Railways  Company.  Before  Rice,  P.  J., 
Porter,  Henderson,  Morrison,  Orlady  and  Head,  JJ.  Re- 
versed. 
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Trespass  to  recover  damages  for  death  of  plaintiff's  wife. 
Before  Kennedt,  P.  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 
Plamtiff  presented  these  points : 

1.  The  measure  of  damages  in  this  case  is  precisely  the  same 
as  if  the  plaintiff's  intestate  were  still  aUve  and  prosecuting  the 
suit;  in  other  words,  the  death  of  Michael  McArdle  since  in- 
stituting this  suit  does  not  affect  the  question  of  damages. 
Answer:  Refused.  [1] 

2.  The  measure  of  damages  for  the  loss  of  a  wife  in  a  suit  by  a 
husband,  caused  by  the  negligence  of  the  defendant,  is  com- 
pensation for  the  loss  of  the  wife's  services  as  a  wife  and  com- 
panion ;  and  in  arriving  at  such  compensation,  the  jury  is  to  take 
into  consideration  the  age,  frugaUty,  industry,  usefulness  and 
attention  of  the  wife.  Answer:  This  point  is  afl^rmed  as  a  cor- 
rect statement  of  the  measure  of  damages,  but  in  this,  as  I  have 
told  you,  it  is  to  be  limited  in  time  to  compensation  for  the  loss 
of  services  during  the  time  intervening  between  the  date  of  Mrs. 
McArdle's  death  and  tibe  death  of  the  husband  himself^  which 
was  about  a  year  and  seven  months  after.  [2] 

The  court  charged  the  jury  in  part  as  follows: 

[As  to  the  measure  oi  damages,  if  you  find  that  the  company 
was  negligent,  the  measure  (rf  damages  is  the  loss  of  the  services 
of  Mrs.  McArdle  to  her  husband,  the  loss  of  her  services  as  wife 
or  companion  to  her  husband  during  the  time  that  intervened 
between  her  death  and  that  of  her  husband,  which  was  upwards 
of  a  year  and  seven  months,  a  year,  sev^  months  and  eight  days, 
to  be  accurate.  It  is  only  the  loss  of  her  services  during  that 
time,  and  in  estimating  or  ascertaining  what  would  be  a  fair 
compensation  for  the  loss  of  those  services,  you  must  take  into 
consideration  the  age  of  this  woman,  her  habits  of  frugality,  in- 
dustry and  her  usefulness,  those  things  are  to  be  taken  into  con- 
sideration in  estimating  the  loss  of  those  services,  compensation 
for  which  is  to  be  given  to  her  husband,  if  you  find  the  plaintiff 
is  entitled  to  recover.  In  using  the  words  loss  of  services  as  wife 
or  c(mipanion  you  are  not  to  infer  thereby  that  he  would  be  en- 
titled to  any  compensation  for  solace  to  his  feelings,  but  it  is  a 
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oompensation  for  the  loss  of  her  services  to  him  as  his  wife,  or 
companion,  taking  into  consideration  what  I  told  you.  It  is  a 
loss  in  money  for  the  services,  and  not,  I  repeat,  as  a  compensa- 
tion for  any  solace  to  his  feelings,  because  for  that  he  is  not  en- 
titled to  recover  under  the  law.  You  will  bear  in  mind  that  is 
limited  to  whatever  you  may  consider  the  value  of  those  ser- 
vices lost  to  him  during  this  time,  not  for  the  balance  of  his  life, 
taking  into  consideration  that  he  might  have  lived  a  great  niun- 
ber  of  years,  but  the  actual  loss  to  him  during  the  time  he  lived 
after  the  death  of  his  wife,  which,  as  I  have  told  you,  was  up- 
wards of  a  year  and  seven  months.  In  addition  to  that  if  he 
is  entitled  to  recover  at  all,  he  is  entitled  to  recover  for  the  cash 
expenditures,  and  the  only  item  testified  to  was  the  funeral  ex- 
penses, $111.  [3]  ; 
Verdict  and  judgment  for  plaintiff  for  $500.  Plaintiff  ap« 
pealed. 

Errors  assigned  were  (1--3)  above  instructions,  quoting  them. 

F.  C.  McOirr,  of  Marron  <fe  McGirr,  for  appellant. — ^The 
court's  instruction  on  the  measure  of  damages  was  erroneous: 
Emery  v.  Philadelphia,  208  Pa.  492;  Huntingdon  &  Broad  Top 
R.  R.  etc.,  Co.  V.  Decker,  84  Pa.  419;  Marsh  v.  Ry.  Co.,  204  Pa. 
229;  Haughey  v.  Pittsburg  Ry.  Co.,  210  Pa.  367;  Schnatz  v. 
R.  R.  Co.,  160  Pa.  602;  Stabler  v.  Ry.  Co.,  199  Pa.  383;  North 
Pennsylvania  R.  R.  Co.  v.  Robinson,  44  Pa.  175;  South  Easton 
Borough  V.  Remhart,  13  W.  N.  C.  389;  Phila.,  Wilmington  & 
Bait.  R.  R.  Co.  V.  Conway,  112  Pa.  511;  Del,  Lack.  &  W.  R.  R. 
Co.  V.  Jones,  128  Pa.  308. 

William  A.  ChaUeneTy  with  him  Clarence  Burleigh  and  James 
C.  Oray,  for  appellee,  cited:  Illinois  Cent.  R.  R.  Co.  v.  Crudup, 
63  Bliss.  291;  Lewis  v.  Turnpike  Co.,  203  Pa.  511;  Haughey  v. 
Ry.  Co.,  210  Pa.  367;  Allison  v.  Powers,  179  Pa.  531;  Cregin  v. 
R.  R.  Co.,  83  N.  Y.  595. 

Opinion  by  Rice,  P.  J.,  October  11, 1909: 

This  action  was  brought  by  Michael  McArdle  to  recover  dam- 
ages for  the  death  of  his  wife  aUeged  to  have  been  occasioned  by 
the  negligence  of  the  defendant.    Before  trial  Michael  McArdle 
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died  and  Philip  McArdle,  administrator  of  his  estate,  was  sub- 
stituted as  plaintiff.  It  was  proved  on  the  trial  that  the  family 
of  Michael  McAixUe  and  his  wife  Mary,  at  the  time  of  her  death, 
conffisted  of  themselves  and  five  sons,  three  of  whom  were 
minors.  No  objection  was  raised  on  or  before  tiie  trial  to  the 
omission  to  set  forth  the  names  of  these  children  in  the  state- 
ment of  claim,  and  after  verdict,  while  a  rule  for  new  trial  was 
pending,  the  statement  was  amended  by  leave  of  court,  and 
without  objection  on  the  part  of  the  defendant,  by  adding 
thereto  the  following:  /'The  parties  entitled  to  recover  in  this 
case  are:  Estate  of  Michael  McArdle,  deceased;  Philip  McArdle, 
aged  twenty-four  years;  John  McArdle,  aged  twenty-two  years; 
Michael  F.  McAixUe,  aged  nineteen  years;  Joseph  McArdle, 
aged  thirteen  years,  and  James  McArdle,  aged  ten  years,  sons 
of  Michael  and  Mary  McArdle,  deceased.^' 

The  action  in  such  a  case  is  properly  brought  in  the  name  of 
the  surviving  husband  alone,  but  under  the  statute  the  entire 
sum  recovered  is  not  always  to  be  retained  by  him  in  his  own 
right,  and  in  order  that  it  may  appear  who  are  entitled  to  par- 
ticipate in  the  damages  recovered  it  is  required  that  the  state- 
ment of  claim  shall  state  who  they  are.  But  as  an  amendment 
of  the  statement  of  claim  in  this  particular  does  not  change  the 
cause  of  action,  it  may  be  made  after  the  statute  of  limitations 
has  run,  Huntingdon  &  Broad  Top  R.  R.,  etc.,  Co.  v.  Decker,  84 
Pa.  419,  and  even  in  the  appellate  court :  Hughes  v.  WiUiams,  17 
Pa.  Superior  Ct.  229.  As  the  evidence  given  on  the  trial  showed 
tiiat  there  were  children  entitied  to  participate  in  the  distribu- 
tion of  the  sum  to  be  recovered,  and  the  sole  question  raised  on 
the  plaintiff's  appeal  is  as  to  the  measure  of  damages,  the 
amendment  made  after  verdict,  setting  forth  ''who  are  entitied 
in  such  action,''  as  required  by  the  second  section  of  the  Act  of 
April  26, 1855,  P.  L.  309,  may  be  regarded  as  if  made  on  or  be- 
f<»re  the  trial. 

The  general  questicm  raised  by  the  assignments  of  error  is  as 
to  the  effect  upon  the  measure  of  damages  of  the  death  of  the 
husband  before  trial.  Whenever  death  has  been  occ^oned  by 
unlawful  violence  or  negligence,  the  persons  entitled  to  recover 
damages,  if  no  action  was  brought  by  the  person  injured,  are 
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the  husband,  widow,  children  or  parents  of  the  deceased  and  no 
other  relative;  and  the  sum  recovered  goes  to  them  in  the  pro- 
portion they  would  take  his  personal  estate  in  case  of  intestacy 
and  that  without  liability  to  creditors:  Act  of  April  15,  1851 
sec.  19,  P.  L.  669;  Act  of  April  26, 1855,  sec.  1,  P.  L.  309.  "If 
the  deceased  leaves  a  huslmnd,  he  alone  is  clothed  with  the 
right  of  action;  if  the  wife  is  the  survivor,  she  is  entitled  to 
bring  suit ;  if  there  be  neither  surviving  husband  nor  widow,  the 
right  of  action  is  given  to  the  children,  and  if  there  be  neither 
husband,  nor  widow,  nor  children  surviving,  it  is  given  to  the 
parents  of  the  deceased.  But  while  the  right  of  action  is  given 
according  to  the  circumstances  of  each  case  to  one  of  the  four 
designated  parties,  it  is  clear  from  Uie  wording  of  the  act  that 
the  entire  sum  recovered  is  not  always  to  be  retained  by  the 
plaintiff  m  his  or  her  own  right.  It  is  to  be  distributed  among 
the  relatives  named  m  the  proportion  they  would  be  entitled 
to  take  the  personal  property  of  the  deceased  in  case  of  intes* 
tacy:"  Hxmtingdon  &  Broad  Top  R.  R.,  etc.,  Co.  v.  Decker,  84 
Pa.  419.  Applying  this  clear  and  comprehensive  construction 
of  the  statutes  to  the  facts  of  the  case  before  the  court.  Justice 
Sferbet  said :  "  In  the  present  case  the  widow  had  the  right  of 
action,  not  exclusively  for  her  own  use,  but  for  the  jomt  use 
and  benefit  of  herself  and  children/'  This  view  of  the  nature  of 
the  recovery  m  an  action  brought  by  a  surviving  husband  or 
wife,  where  the  deceased  left  children,  was  taken  in  South  Easton 
Borough  V.  Reinhart,  13  W.  N.  C.  389 ;  Allison  v.  Powers,  179  Pa. 
531 ;  Haughey  v.  Pittsburg  Railways  Co.,  210  Pa.  367,  and  has 
been  recognized  in  practice  without  being  questicmed  in  many 
other  reported  cases.  True,  it  was  held  in  Lehigh  Iron  Co.  v. 
Rupp,  100  Pa.  95,  that  if  the  deceased  left  surviving  him  a  widow 
but  no  children,  and  also  parents,  the  right  to  recover  damages 
is  solely  m  the  widow  and  the  parents  are  not  entitled  to  any 
part  of  the  damages  she  may  recover.  But  in  the  same  case  ti^ 
court  said:  ''When  a  husband  or  wife  recovers  damages,  and 
there  are  children  of  the  deceased,  the  provision  of  the  statute 
for  distribution  xmder  the  intestate  law  applies,  and  strictiy 
accords  with  the  main  object  of  the  statute,  which  is  a  r^nedy 
for  the  loss  to  the  family.  The  surviving  members  of  the  family 
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are  recompensed  in  damages  for  the  deprivation/'  The  de- 
cision in  Lewis  v.  Hunlocks  Creek,  etc..  Turnpike  Co.,  203  Pa. 
511,  is  not  in  conflict  with  any  of  these  cases.  It  simply  empha- 
sises the  doctrine  of  Paina.  R.  R.  Co.  v.  Adams,  55  Pa.  499, 
which  was  thus  stated:  ''Parents  and  children  in  the  section 
Beem  to  be  words  used  with  an  intention  to  indicate  the  family 
relation  in  point  of  fact  as  the  foundation  of  the  right  of  action 
without  regard  to  age.  .  .  .  Under  age  the  law  presumes  the 
relation  to  exist  and  that  stands  for  proof  until  the  contrary 
appears.  Over  age  no  doubt  but  the  relation  must  be  shown  to 
exist  in  point  of  fact."  Applying  that  principle  to  the  facts  of 
the  case  of  Lewis  v.  Hunloclra  Creek,  etc..  Turnpike  Co.,  the  court 
held  that  children  of  full  age  whose  family  relation  with  the 
deceased  had  been  severed  were  not  entitled  to  any  share  of  a 
judgment  which  the  widow  of  the  deceased  had  recovered  in  an 
action  for  his  death.  There  is  no  intimation  in  the  case  that  if 
the  family  relation  had  existed  in  point  of  fact,  and  the  judg- 
ment had  not  been  assigned  to  a  third  person,  the  children 
would  not  have  been  entitled  to  the  equitable  relief  that  was 
granted  in  Allison  v.  Powers,  179  Pa.  531. 

There  is  one  other  question  to  be  noticed  before  discussing 
the  facts,  and  that  relates  to  the  mode  of  carrying  on  the  suit 
brought  by  the  surviving  husband  or  wife  who  dies  before  the 
action  is  brought  to  trial.  In  Fitzgerald  v.  Edison  Electric 
niuminatmg  Co.,  207  Pa.  118,  where  the  action  was  brought  by 
the  widow  in  her  own  behalf  and  that  of  her  son,  they  being  the 
only  persons  entitled  to  recover,  and  the  widow  having  died 
pending  the  Utigation,  her  administrator  was  substituted  as 
plaintiff.  The  court  was  requested  to  charge  that  the  jury 
could  assess  only  such  damages  as  the  widow  suffered  by  reason 
of  the  loss  of  her  husband  from  the  time  of  his  death  to  the 
time  of  her  death.  The  point  was  refused  upon  the  ground  that 
the  action  was  for  the  benefit  of  the  child  as  well  as  of  the 
widow,  and  upon  appeal  the  assignment  of  error  bringing  this 
rulmg  into  question  was  overruled.  The  case  is  directly  in 
point. 

In  the  present  case  there  was  not  only  the  presumption,  but 
ample  affirmative  evidence  of  the  existence  of  the  family  rela- 
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tion  in  point  of  fact  between  the  deceased  and  her  minor  chil- 
dren, and  some  evidence  tending  to  show  its  existence  between 
her  and  the  two  children  who  were  of  age.  The  same  evidence 
also  answers  the  suggestion  that  it  was  not  shown  that  the 
children  suffered  any  pecuniary  loss.  Philip  McArdle,  the 
oldest  son,  testified,  that  his  fatlier  was  a  puddler  and  was  in 
good  health  at  the  time  his  mother  died;  that  she  was  forty-two 
years  of  age  and  in  good  health  at  the  time  of  her  fatal  injury; 
that  she  kept  house  for  his  father  and  family  of  five  children; 
that  she  did  all  the  housework,  including  the  washing  and 
ironing,  without  any  help;  that  after  her  death  a  younger  son 
aged  sixteen  took  the  mother's  place  in  the  housekeeping,  in- 
cluding the  cooking,  washing  and  ironing;  and  that  this  lasted 
only  ten  months,  when  they  had  to  break  up  housekeeping  and 
go  to  boarding  at  different  places.  In  Stabler  v.  Phila.  &  Read- 
ing Ry.  Co.,  199  Pa.  383,  following  the  lead  of  Schnatz  v.  Phila- 
&  Reading  R.  R.  Co.,  160  Pa.  602,  the  rule  was  declared  to  be, 
that  if  there  be  a  reasonable  expectancy  of  pecuniary  advantage 
from  a  person  bearing  the  family  relation,  the  destruction  of 
such  expectancy  by  negligence  occasioning  the  death  of  the 
party  from  whom  it  arose  will  sustain  the  action.  That  the 
evidence  was  sufficient,  if  beUeved,  to  bring  this  case  within  this 
statement  of  the  rule,  as  explained  in  Penna.  R.  R.  Co.  v.  Adams 
and  Lewis  v.  Hunlocks  Creek,  etc.,  Turnpike  Co.,  there  can  be  no 
doubt.  As  to  the  actual  pecuniary  loss  occasioned  by  the  dep- 
rivation of  her  services  and  companionship  the  evid^ce  is 
much  stronger  than  that  which  was  held  to  be  sufficient  to  war- 
rant submission  of  the  question  to  the  jury  in  Delaware, 
Lackawanna  &  Western  R.  R.  Co.  v.  Jones,  128  Pa.  308.  Such 
service  of  a  wife  as  was  showu  in  this  case  is  pecuniarily  more 
valuable  than  that  of  a  mere  hireling.  If  the  measure  of  loss 
were  merely  what  the  wages  of  ordinary  servants  would  have 
been  there  would  be  plausibiUty  in  requiring  the  plaintiff  to 
show  what  they  would  have  been,  but  that  is  not  the  measure. 
''The  frugality,  industry,  usefulness,  attention  and  trader 
solicitude  of  a  wife  and  the  mother  of  children  surely  make  her 
services  greater  than  those  of  an  ordinary  servant,  and  therefore 
worth  more.    These  elements  are  not  to  be  excluded  from  the 
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eonsideraticm  of  a  jury  in  making  a  mere  money  estimate  of 
value:"  Agnbw,  J.,  in  Penna.  R.  R.  C!o.  v.  Goodman,  62  Pa. 
329.  Bearing  in  mind  that  such  action  as  this  is  given  to  com- 
pensate the  surviving  members  of  the  family,  these  elements  are 
to  be  considered  in  measuring  as  well  the  pecuniary  loss  to  the 
children  as  that  of  the  husband.  Without  further  elaboration 
we  conclude  that  neither  as  a  general  proposition  of  law  ap- 
plicable to  all  such  cases,  nor  as  a  proposition  of  law  applicable 
to  the  evidence  in  the  present  case,  was  it  proper  to  hold  that 
the  limit  of  recovery  was  the  loss  of  the  decedent's  services  **  as 
wife  and  companion  to  her  husband  during  the  time  that  inter- 
vened between  her  death  and  that  of  her  husband.'' 

But  was  the  measure  of  damage  precisely  the  same  as  if  Mi- 
chael McArdle  had  been  living  at  the  time  of  the  trial?  This 
question  is  raised  by  the  first  assignment  of  error  and  is  not  free 
from  difficulty.  It  would  be  less  difficult  if  the  jury  had  power 
to  apportion  their  verdict  among  the  various  parties  entitled. 
But  imder  our  statutes  relating  to  such  actions  they  have  not 
that  power.  They  must  estimate  the  value  of  the  life  to  the 
surviving  members  of  the  family  and  render  a  verdict  for  a 
lump  sum  which  ''  shall  go  to  them  in  the  proportion  they  would 
take  his  or  her  personal  estate  in  case  of  intestacy,  and  that 
without  liability  to  creditors."  To  hold  that  this  lump  sum 
shall  be  less,  if  the  husband  who  brought  the  action  dies  pending 
the  litigation,  and  after  recovery  of  the  same  shall  be  appor- 
tioned as  directed  by  the  act,  would  not  accomplish  the  result, 
so  far  as  the  children  are  concerned,  which  the  act  plainly  in- 
tends. Nor  is  it  clear  that  if  the  damages  are  computed  as  if 
the  husband  had  not  died,  the  result  will  be  to  compel  the  de- 
fendant to  pay  more,  and  to  give  the  husband's  estate  more 
than  the  acts  contemplate.  While  the  case  of  Emery  v.  Phila- 
delphia, 208  Pa.  492,  does  not  rule  the  exact  point,  it  was  de- 
cided upon  a  principle  which  is  pertinent.  That  was  an  action 
by  a  wife  for  the  death  of  her  husband.  It  was  contended  that 
it  was  not  sufficient  to  prove  the  decedent's  expectancy  of  life 
without  proving  also  the  plaintiff's  expectancy  of  life.  Accord- 
mg  to  this  construction  the  recovery  in  the  present  case,  if  the 
husband  had  been  living  at  the  time  of  trial,  would  have  been 
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afifected  by  his  expectancy  of  life  and  perhaps  that  of  each 
child.  But  this  view  was  rejected,  not  merely  because  of  the 
imreliability  of  the  mortuary  tables  as  evidence  of  the  ex- 
pectancy of  life,  nor  because  of  the  uncertainty  that  would  be 
added  to  the  result  by  the  introduction  of  evidence  of  the  plain- 
tifif's  expectancy  as  well  as  that  of  the  deceased  immediately 
before  the  injury.  It  is  true  these  considerations  are  suggested 
in  the  opinion,  but  it  is  quite  evident  that  the  controlling  reason 
was  that  the  plaintiff's  expectancy  of  life  did  not  affect  her  right 
of  recovery  in  any  way.  Speaking  of  the  argument  that  while 
the  husband  might  have  lived  a  certain  number  of  years  yet  his 
wife  might  not,  and  therefore  her  damages  ought  to  be  limited 
to  the  double  contingency  of  their  joint  lives,  Chief  Justice 
MrrcHELL  said:  "Appellant  cites  Baltimore,  etc.,  Turnpike 
Road  V.  State,  71  Mi  573,  which  seems  to  give  the  approval  of 
a  court  of  very  high  authority  to  this  contention.  It  appears, 
however,  that  \mder  the  Maryland  code,  action  in  such  cases  is 
brought  by  the  state  to  the  use  of  the  widow  and  infant  children, 
and  the  jury  are  to  give  'such  damages  as  they  may  think  pro- 
portioned to  the  injury  resulting  from  such  death  to  the  parties 
respectively.'  It  is  not  clear  that  this  means  more  than  that  the 
jury  instead  of  giving  a  lump  siun  to  all,  shall  apportion  their 
verdict  among  the  various  parties  plaintiff.  If  such  be  the 
meaning,  the  inquiry  as  to  the  widow's  expectation  of  life 
would  be  relevant  and  material.  But  under  our  statute,  the 
widow  without  regard  to  her  age  or  expectation  of  life,  takes 
such  proportion  of  the  damages  as  she  would  have  taken  in  her 
husband's  personal  estate  in  case  of  testacy.  Hers  is  a  present 
right  regardless  of  age."  As  at  the  time  of  suit  brought  the  loss 
of  Michael  McArdle  and  his  family  was  complete,  and  they  then 
had  a  present  right  to  full  compensation  therefor,  to  be  measured 
without  regard  to  his  age  or  expectancy  of  life,  it  would  be 
illogical  to  hold  that  the  happening  of  his  death  before  the  suit 
was  brought  to  trial  affected  the  right.  We  are  of  opmion  that 
this  would  not  only  be  illogical  but  would  be  contrary  to  the 
true  intent  and  meaning  of  our  statutes  as  heretofore  construed. 
The  assignments  of  error  are  sustained,  the  judgment  is  re- 
versed and  a  venire  facias  de  novo  is  awarded. 
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Evidence — Handwrii!ing--Experta — Ccmpanaen  of  hande-^^Opinian  of 
uritnese—Act  of  May  15, 1895,  P.  L.  69. 

1.  A  witness  having  the  qualifications  piescribed  by  the  Act  of 
May  15, 1895,  P.  L.  69,  to  give  opinion  evidence  based  on  his  comparison 
of  a  disputed  signature  with  duly  proven  standards,  is  not  rendered  in- 
competent by  reason  of  his  having  acquired  acquaintance  with  a  per- 
son's handwriting  by  having  seen  him  write. 

2.  The  consideration  to  be  given  to  this  fact  in  weighing  the  witness's 
testimony  depends  upon  the  circumstances  of  the  particular  case,  and,  if 
he  is  found  by  the  court  to  have  the  qualifications  of  a  witness  of  the 
second  class,  it  is  for  the  jury.  Amongst  these  circumstances  may  be 
mentioned  the  strength  and  vividness  of  the  witness's  recollection  of  the 
appearance  and  characteristics  of  the  party's  handwriting,  his  ex- 
perience and  skill,  the  thorou^^mees  of  his  examination  of  the  disputed 
signature  separately  as  well  as  in  juxtaposition  with  the  duly  proven 
standards,  and  hb  fair-mindedness,  or  the  reverse,  exhibited  on  the  wit- 
ness stand. 

3.  A  cashier  of  a  bank  who  has  never  seen  a  depositor  write  his  name, 
is  not  a  witness  ''acquainted"  with  the  handwriting  of  the  depositor 
merdly  because  he  paki  four  checks  of  the  depositor,  ^^ch  checks  were 
retained  by  the  bank,  and  their  genuineness  never  impliedly  acknowl- 
edged by  tiie  depositor  acquiescing  in  the  action  of  the  bank  concerning 
them. 

4.  An  attorney  at  law  is  not  a  witness  "acquainted"  with  another's 
handwriting  where  he  cannot  say  definitely  that  he  had  ever  seen  such 
person  write  his  name,  and  where  he  cannot  say  definitely  that  letters 
he  recdved  from  the  party  were  replies  to  letters  which  he  sent  to  him, 
or  that  they  related  to  the  business  in  which  he  was  acting  as  attorney, 
or  that  their  contents  were  such  as  to  enable  him  to  form  an  opinion  as 
to  their  genuineness,  or  that  the  legal  papers  drawn  by  the  witness  were 
afterwards  seen  by  him  with  what  purported  to  be  the  client's  signature 
upcm  them,  ot  whether  the  papers  were  put  into  the  hands  of  the  client 
by  the  witness,  or  whether  the  client  placed  them  in  the  hands  of  the 
witness  after  they  were  signed,  or  when  and  under  what  circumstances 
the  witness  saw  them. 

Practicef  C.  P. — Trtal--Mi9take  in  charge. 

5.  Where  a  trial  judge  makes  a  mistake  in  referring  to  a  witness  as  in 
a  dass  to  which  he  does  not  belong,  counsel  should  call  the  judge's  at- 
tention of  the  slip  at  the  conclusion  of  the  charge,  and  if  he  fails  to  do  so 
he  cannot  complain  afterwards. 
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Argued  May  6, 1909.  Appeal,  No.  124,  April  T.,  1909,  by  de- 
fendant, from  judgment  of  C.  P.  Somerset  Co.,  Feb.  T.,  1903, 
No.  214,  on  verdict  for  plaintiff  in  case  of  H.  M.  Berkley, 
Cashier,  v.  E.  B.  Maurer.  Before  Rice,  P.  J.,  Porter,  Hender- 
son, Morrison,  Orlady,  Head  and  Beaver,  JJ.    Affirmed. 

Issue  to  determine  the  validity  of  a  judgment  entered  upon  a 
judgment  note  with  the  defendant's  name  upon  it  as  surety. 

At  the  trial  the  defendant  denied  that  he  signed  the  note. 

James  M.  Cover,  witness  on  the  stand,  was  asked  this  ques- 
tion: 

"Q.  Mr.  Cover,   leaving  out  of  your  knowledge  of  Mr. 
Maurer's  handwriting,  your  personal  knowledge  of  his  hand- 
writing, and  basing  an  opinion  merely  upon  a  comparison  of 
these  papers  that  have  been  submitted  to  you  with  the  note  in 
dispute,  what  do  you  say?'' 

Mr.  Berkey :  Objected  to  for  the  reason  that  the  witness  hav- 
ing said  that  he  concluded  the  signature  to  the  note  was  genuine 
because  of  his  acquaintanceship  with  the  handwriting  of  Mr. 
Maurer,  he  is  incompetent  apd  unable  to  differentiate  between 
his  ability  as  an  acquaintance  witness  and  that  of  an  expert. 

The  Court:  The  objection  is  overruled.  The  witness  is  per- 
mitted to  answer  the  question  precisely  as  it  was  put.  Excep- 
tion noted  to  defendant.  [1] 

"A.  WeU,  I  think  I  would  have  to  examine  them  a  little 
further,  then." 

Mr.  Ruppel;  "Q.  \  Please  make  the  examination." 

(Note  and  papers  handed  to  witness  for  examination.) 

"A.  Well,  there  are  some  things  about  the  signature,  some 
peculiarities  about  the  signature  on  the  note,  which  differ  from 
every  other  signature;  yet,  I  should  say  from  the  signatures 
submitted,  that  the  signature  on  the  note  was  made  by  E.  B. 
Maurer." 

The  Court :  "  Q.  You  mean  made  by  the  same  hand  that  made 
the  signatures  to  these  other  papers  submitted?    A.  Yes,  sir." 

H.  M.  Berkley,  plaintiff,  on  the  stand. 

"Q.  Mr.  Berkley,  have  you  examined  the  test  papers  sub- 
mitted in  this  case  with  the  signatures  of  E.  B.  Maurer?   A.  I 
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have.  Q.  Ebtve  you  made  a  comparison  between  the  name  E. 
B.  Maurer  on  the  test  papers  and  the  name  E.  B.  Maurer  to  the 
note  m  suit?  A.  I  made  some  comparison.  Q.  In  your  opin- 
ion,  who  signed  the  name  E.  B.  Maurer  to  the  note  in  suit?" 

Mr.  Berkey:  I  now  desire  to  cross-examine  the  witness  as  to 
his  competency  to  answer  the  question  asked. 

The  Court:  We  will  permit  it,  as  the  plaintiflf  has  not  gone 
into  any  details  as  to  the  extent. 

Mr.  Berkey:  "Q.  You  have  already  testified  you  have  seen 
Mr.  Maurer  write  his  name?  A.  I  saw  him  write  his  name  once. 
Q.  Where?  A.  In  the  Plrst  National  Bank.  Q.  Before  or  after 
you  took  this  note?  A.  Oh,  that  was  before.  Q.  It  was  the 
signature  on  the  standard  A?    A.  Yes,  sir." 

Mr.  Berkey:  The  oflfer  just  made  by  counsel  for  the  plaintiff 
is  objected  to,  as  this  witness  has  testified  that  he  is  acquainted 
with  the  signature  of  E.  B.  Maurer,  and  being  acquainted  with 
that  signature  by  having  seen  him  write,  he  is  not  competent  to 
testify  in  the  capacity  of  an  expert.  The  witness  is  not  com- 
petent to  testify  in  more  than  one  capacity,  either  as  a  witness 
familiar  with  the  handwriting  in  dispute  or  as  an  expert,  but 
never  in  both  capacities. 

The  Court :  We  are  of  the  opinion  that  the  mere  fact  that  the 
witness  is  acquainted  does  not  disqualify  him  from  testifying  as 
an  expert,  if  he  has  estaMished  a  special  experience  as  provided 
by  the  act.  The  objection  here  being  not  to  the  question  of 
special  experience,  we  overrule  it  and  note  an  exception  to  the 
defendant.  [2] 

Mr.  Ruppel:  "Q.  In  your  opinion,  who  signed  the  name  E.  B. 
Maurer  to  the  note  in  suit?  A.  E.  B.  Maurer,  in  my  opinion, 
made  that  signature." 

David  Barry,  witness  on  the  stand: 

"Q.  What  is  your  business?  A.  Banking.  Q.  How  long 
have  you  been  engaged  in  that  business?  A.  Twelve  years. 
Q.  In  what  capacity?  A.  Cashier.  Q.  Do  you  know  E.  B. 
Maurer?  A.  Yes.  Q.  How  long  have  you  known  him?  A.  My 
acquaintance  with  Mr.  Maurer  is  limited  to  the  short  time  that 
he  kept  an  accoimt  in  the  Cambria  National  Bank.  Q.  Have 
you  seen  any  of  his  writing?   A.  I  have.    Q.  What?   A.  Some 
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of  his  checks  drawn  on  our  bank.  Q.  Ebtve  you  se^i  him  write 
his  name?  A.  Not  that  I  remember.  Q.  Have  you  had  cor- 
respondence with  him?  A.  I  don't  recall.  Q.  Have  you  those 
checks?  A.  Yes,  sir.  [Witness  produces  checks.]  Q.  Where 
have  these  checks  been  since  they  were  made?  A.  In  the  Cam- 
bria National  Bank  and  afterwards  in  the  First  National  Bank. 
Q.  Where  you  have  been  in  charge?  A.  Yes,  sir.  Q.  They  have 
been  in  the  bank  you  have  been  in  charge  of  ever  since  they 
were  paid?  A.  Yes,  sir.  Q.  Did  Mr.  Maurer  settle  at  your  bank 
for  these  checks?  A.  He  never  lifted  them;  he  opened  an  ac- 
count and  drew  those  checks  against  the  accoimt;  he  never 
called  to  have  the  checks  siurendered  to  him.  Q.  Were  there 
more  checks  in  the  bank  than  these?  A.  No  more.  That  is,  we 
have  no  more  in  our  hands  now.  Q.  But  have  there  been  more? 
A.  I  think  not.  I  think  his  account  was  limited  to  the  amount 
of  these  checks.  Q.  Have  you  examined  the  note  in  dispute? 
A.  I  have." 

Mr.  Berkey :  I  shall  ask  this  question  subject  to  stating  to  the 
court  that  I  have  already  submitted  these  checks  to  Mr.  Maurer, 
and  we  will  follow  this  later  with  Mr.  Maurer,  who  will  identify 
these  checks. 

(Witness,  withdrawn  for  the  present.) 

E.  B.  Maurer,  recalled.    Direct  examination  by  Mr.  Berkey. 

(Witness  shown  exhibits  8, 9, 10  and  U.) 

"Q.  By  whom  were  the  checks  signed,  now  in  your  hands? 
A.  By  myself." 

David  Barry  resumes  the  stand.  Direct  examination  by  Mr. 
Berkey  continued: 

"Q.  From  your  acquidntance  with  the  handwriting  of  Mr. 
Maurer,  as  found  upon  the  checks,  will  you  state  whether  or  not 
in  3rour  opinion  the  signature  of  Mr.  Maurer  upon  the  note  in 
dispute  is  genuine  or  not?  " 

Mr.  Ruppel :  Objected  to,  for  the  reason  that  the  witness  has 
not  qualified  himself  to  answer  this  question. 

The  Court :  This  witness  never  having  seen  defendant  Maurer 
sign  his  name,  and  having  simply  paid  the  checks  and  rec- 
ognized the  checks  that  are  now  identified  by  Maurer  as  bearing 
his  signature,  we  think  he  is  not  qualified  to  answer  the  ques- 
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tdon  from  the  standpoint  of  one  acquainted  with  the  handwrit- 
ing of  the  defendant;  but,  upon  his  testimony  as  to  his  twelve 
years'  service  as  cashier  of  the  bank,  we  think  he  may  and  we 
will  permit  him  to  testify  to  the  character  of  the  signature  upon 
the  note  by  comparison  with  the  checks  that  he  produced,  or 
any  of  the  other  test  papers  that  are  in  evidence.  Exception 
noted  to  both  plaintiff  and  defendant,  and  bill  sealed.  [3] 

E.  O.  Kooeer,  A  witness  produced  and  affirmed  upon  be- 
half of  defendant.   Direct  examination  by  Mr.  Berkey: 

"Q.  What  is  your  business?  A.  Attorney  in  Somerset. 
Q.  For  how  many  years  have  you  been  in  that  business? 
A,  Since  1892,  I  think.  Q.  How  long  have  you  known  E.  B. 
Ifaurer,  assuming  that  you  know  him?  A.  Probably  fifteen 
years;  ten  or  fifteen  years,  probably.  Q.  Have  you  had  any 
business  relations  with  him?  A.  I  was  attorney  for  him  when 
he  was  assignee  of  Robert  Pickworth.  I  don't  know  that  I  had 
any  other;  I  may  have.  Q.  Are  you  familiar  with  his  signa- 
ture? A.  Well,  I  haven't  seen  his  signature  for  a  long  time. 
Q.  Ebve  you  seen  him  write  his  name?  A.  I  think  I  have. 
Q.  Have  you  examined  the  signature  upon  the  note  in  dispute? 
A.  Let  me  see  the  note  in  depute,  please.  [Note  in  dispute 
shown  witness.]  A.  This  is  the  note  in  dispute.  Q.  Have  you 
examined  it?  A.  Yes,  sir.  Q.  State  whether  or  not  in  your 
opinion  the  name  E.  B.  Maurer  upon  the  note  is  his  genuine 
signature?" 

Mr.  Ruppel:  Objected  to,  for  the  reason  that  the  witness  is 
not  qualified  to  answer. 

Mr.  Berkey :  "  Q.  Have  you  seen  him  write  his  name?  A.  He 
was  about  the  (^ce  there  a  good  deal.  I  think  I  have.  I  have 
no  picture  of  seeing  him  with  a  pen  in  his  hand,  that  I  can  re- 
call. I  surely  think  I  have  seen  him  write  his  name  about  the 
office.  Q.  Did  you  have  correspondence  with  him?  A.  Yes, 
sir.  Q.  Has  he  written  letters  to  you?  A.  Yes,  sir.  I  drew 
8(Hne  papers  for  him  to  which  his  signature  is  attached.  Q. 
Some  of  the  standards  that  were  offered  by  the  plaintiff?  A. 
Well,  they  were  petitions  in  the  Pickworth  estate. .  I  think  they 
were  offered  as  standards,  but  I  really  don't  know  about  that. 
The  body  of  this  paper  here,  a  return  of  sale  in  the  Robert  Pick* 
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worth  estate,  is  in  my  handwriting.  Q.  Whose  signature  is  it? 
A.  It  is  here  E.  B.  Maurer.  Q.  Was  that  signed  in  your  pres- 
ence? A.  I  can't  say  tliat  it  was.  I  see  it  is  sworn  to  here  be- 
fore David  L.  Wynn.  Q.  You  have  had  letters  from  him?  A. 
Yes,  sir.  Q.  Do  you  know  his  handwriting  when  you  see  it? 
A.  Well,  I  would  without  swearing  point-blank  as  to  whether 
a  man  knows  his  handwriting,  wUch  is  a  little  difficult,  form 
my  own  opinion  whether  it  is  or  not.  I  would  have  an  opin- 
ion on  the  subject.  I  have  a  decided  opinion.  Q.  Have  you 
in  your  mind  an  exemplar  of  his  signature?  A.  Yes,  sir,  I  have." 

Objected  to.    Objection  sustained,  and  exception  noted.  [4] 

Defendant  presented  this  point: 

3.  Evidence  of  a  handwriting  expert  alone  is  not  sufficient  to 
establish  forgery.  Anstver:  As  applicable  to  this  case,  I  decline 
this  point.  As  I  have  heretofore  said,  I  submit  for  your  con- 
sideration all  the  evidence  admitted  on  the  trial.  [5] 

The  court  charged  the  jury  in  part  as  follows: 
[One  person  only  testified  to  positive  knowledge  of  it,  and 
that  is  Mr.  Maurer.    He  alone  of  all  the  witnesses,  pretends  to 
know,  to  have  actual  knowledge,  of  whether  this  signature  was 
made  by  him  or  not.]  [6] 

[The  plaintiff,  before  oflFering  that  note  in  evidence,  called 
upon  the  stand  first  Mr.  Cover,  who  testified  to  you  from  the 
two  standpoints;  first,  that  he  has  had  an  acquaintance  with 
Mr.  Maurer  running  over  a  period  of  years.  Cover  having  been  a 
merchant  and  justice  of  the  peace,  I  believe,  in  the  neighbor- 
hood where  Maurer  lived.  After  testifying  from  his  familiarity 
with  Maurer's  handwriting,  he  stated  in  his  opinion,  the  signa^ 
ture  E.  B.  Maurer  upon  the  note  was  the  genuine  signature  of 
E.  B.  Maurer.  Later  he  was  asked  as  to  his  own  business  pur- 
suits, and  testifying  that  he  had  been,  besides  being  a  merchant, 
as  I  have  stated  to  you,  register  of  wills  and  recorder  of  deeds  of 
the  county;  that  he  had  been  a  cashier  for  a  while  in  the  First 
National  Bank  of  Rockwood,  and  more  lately,  was  a  Pennsyl- 
vania state  bulk  examiner,  and  that  he  was  familiar  with  hand- 
writings and  has  had  special  experience  with  handwritings. 
Under  that  form  of  testimony,  he  was  permitted  to  answer  in 
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the  second  class  as  one  who  was  competent  to  be  called  an  ex- 
pert in  handwriting,  and  in  that  light  he  testified  that  from  com- 
parison with  a  number  of  other  signatures  which  had  been  of- 
fered in  evidence  and  had  been  shown  to  be  genuine  signatures 
of  Mr.  Maurer,  made  at  different  times,  covering  a  long  period 
of  years,  and  \mder  different  circumstances,  and  upon  different 
papers  of  different  forms,  that  it  was  his  opmion  that  this  is  the 
genuine  signature  of  Mr.  Maurer.]  [7] 

[Following  Mr.  Cover  then  were  put  upon  the  stand  a  number 
of  gentlemen,  all,  I  believe,  who  had  been  connected  in  one  ca- 
pacity or  another,  mainly,  perhaps,  as  cashiers  in  banks  or  as 
secretaries  of  trust  companies:  Mr.  John  D.  Roberts,  of  Johns- 
town; Mr.  D.  Roberts,  of  Johnstown;  Mr.  Philson,  of  Meyers- 
dale;  Albert  Reitz,  of  Elk  lick;  Mr.  D.  L.  Miller,  of  Confluence, 
and  Mr.  E.  K.  Gallagher,  of  Somerset;  and  Mr.  Berkley,  the 
plaintiff,  was  also  upon  the  stand.  .  .  . 

Tliey  were  placed  upon  the  stand,  and  testified  in  this  second 
class  of  persons  who  have  had  special  experience  with  docu- 
ments, handwritings  and  alterations,  and  to  them  were  sub- 
mitted these  papers  which  are  called  standards,  first  having 
proven  or  having  it  admitted  that  they  bore  the  genuine  sig- 
nature in  each  of  them,  of  Mr.  Maurer.  In  various  forms  of 
expression,  they  each  testified  that  they  had  examined  the 
standards  and  examined  the  note,  and  from  such  expressions, 
"  I  conclude  that  this  signature  upon  the  note  was  made  by  the 
same  hand  that  made  the  signatures  in  the  standards,"  and  such 
expressions  as,  "I  believe  the  signature  was  made  by  Maurer," 
and  "  I  think  E.  B.  Maurer  wrote  the  name,"  etc. ;  but  whatever 
the  form  of  answer  made  by  the  witness  was,  it  all  came  to  this, 
that  after  an  examination  of  those  standards  upon  what  they 
stated  was  their  special  experience,  they  arrived  at  the  opinion 
that  the  name  on  this  note,  E.  B.  Maurer,  was  written  by  E.  B. 
Maurer,  the  defendant.]  [8] 

Verdict  and  judgment  for  plaintiff  for  $1,158.13.  Defendant 
appealed. 

ErroTB  assigned  were  (1-4)  rulings  on  evidence,  quoting  the  bill 
of  exceptions. 

Vol.  xli— 12 
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/.  A.  Berkey,  with  him  C.  L.  Shaver,  for  appellant. — It  is 
clear  as  a  psychological  proposition  that  the  witness  was  incap- 
able and  incompetent  as  an  expert,  having  in  his  mind  an  ex- 
emplar of  Maurer's  signature  acquired  by  acquaintance  with  it : 
Travis  v.  Brown,  43  Pa.  9;  Gentner  v.  Uhner,  15  Phila.  233. 

Enough  was  developed  in  the  examination  of  the  witness 
Kooser  to  render  him  competent  though  defendant's  counsel  in- 
terjected an  objection  in  the  midst  of  the  examination  which 
was  promptly  sustained  by  the  trial  court :  Shitler  v.  Bremw,  23 
Pa.  413. 

W.  H.  Rttppd,  with  him  G.  R.  ScuU  and  /.  R.  Scott,  for  ap- 
pellee, cited :  Bank  v.  Jacobs,  1  P.  &  W.  161 ;  Baker  v.  Hames,  6 
Whart.284. 

Opinion  by  Rice,  P.  J.,  October  11, 1909: 

The  question  being  as  to  the  genuineness  of  the  signature  of 
E.  B.  Maurer,  opinion  evidence  of  two  classes  of  persons  was 
admissible  and  relevant:  (a)  any  person  "acquainted"  with  his 
handwriting;  (b)  persons  who,  to  use  the  words  of  our  statute, 
"have  had  special  experience  with  or  who  have  pursued  special 
studies  relating  to  documents,  handwriting  and  alterations 
thereof  who  are  herein  called  experts:"  Act  of  May  15,  1895, 
P.  L.  69.  Prior  to  this  statute  there  had  been  much  diversity  of 
opinion,  and  of  decision  as  well,  upon  the  question  of  "com- 
parison of  hands."  But  it  was  finally  settled  in  Travis  V.Brown, 
43  Pa.  9,  decided  in  1862,  and  the  rule  was  adhered  to  in  later 
cases  down  to  and  including  Rockey's  Estate,  155  Pa.  453,  de- 
cided in  1893,  that  it  was  not  competent  to  call  in  chief  a  wit- 
ness of  either  of  these  classes  to  make  comparison  between  the 
paper  in  suit  and  other  well  authenticated  writings  of  the  same 
party  admitted  as  test  papers,  and  to  testify  to  his  conclusions 
from  such  comparison;  the  comparison  was  to  be  made  by  the 
jury.  So  far  as  the  competency  of  a  nonexpert  witness  is  con- 
cerned, the  law  remains  the  same:  Groff  v.  Grofif,  209  Pa.  603. 
And  there  is  good  reason  why  it  should  be  so.  Where  specimens 
are  brought  into  court  there  is  no  need  of  any  opinion  based  on 
them  except  from  persons  skilled  in  handwriting;  for  the  jury 
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can  judge  as  well  as  any  other  layman :  3  Wigmore  on  E vidence, 
sec.  1997.  The  second  section  of  the  act  makes  it  competent  for 
experts,  evidently  meaning  the  persons  called  experts  in  the 
preceding  section,  in  giving  their  testimony  to  make  comparison 
of  the  disputed  handwriting  with  any  docmnents  or  writing  ad- 
mitted to  be  genuine,  or  proven  to  the  satisfaction  of  the  judge 
to  be  genuine,  and  declares  that  their  testimony  respecting  the 
same  shall  be  submitted  to  the  jury  as  evidence  of  the  genuine- 
ness or  otherwise  of  the  writing  in  dispute. 

The  question  raised  by  the  first,  second  and  seventh  assign- 
ments of  error  relates  to  the  competency  of  a  witness  to  make  a 
comparison  of  hands,  where  he  is  both  acquainted  with  the 
handwriting  of  the  party  whose  signature  is  in  dispute,  and  also 
possesses  the  qualifications  of  the  persons  whom  the  statute 
designates  as  experts.  The  question  is  brought  out  very  sharply 
in  the  first  alignment  of  error,  where  it  appears  that  such  a  wit- 
ness was  asked  to  leave  out  of  view  his  personal  knowledge  of 
Maurer's  handwriting,  acquired  by  having  seen  him  write  on 
other  occasions,  and  testify  to  his  opinion  based  merely  upon  a 
comparison  of  the  disputed  signature  with  other  well  authenti- 
cated signatures  of  Maurer  upon  writings  admitted  as  test 
papers.  The  objection  to  the  testimony  is  not  put  by  appel- 
lant's counsel  on  the  groimd  that  this  witness  had  any  inca- 
pacity to  do  this  which  is  not  common  to  all  handwriting  ex- 
perts, but  on  the  assumed  psychological  prpposition  that  no 
person,  no  matter  how  skilled  in  chirography,  who  has  in  his 
mind  an  exemplar  of  another  person's  handwriting,  acquired  by 
having  seen  him  write,  is  capable  of  forming  an  independent 
and  a  wholly  unbiased  opinion  as  to  the  genuineness  of  the  dis- 
puted signature  of  that  person,  based  exclusively  upon  his  com- 
parison of  it  with  duly  proven  standards.  These  are  not  the 
exact  words  of  counsel,  but  we  believe  they  present  fairly  the 
idea  which  one  branch  of  their  argument  leads  to.  In  support 
of  their  contention,  counsel  <^ite  the  following  language  of 
Woodward,  J.,  in  Travis  v.  Brown: "  Nor  is  he  an  expert  who  is 
called  to  compare  a  test  writing,  whose  genuineness  is  estab- 
lished by  others,  with  the  writing  \mder  investigation,  if  he 
have  knowledge  of  the  handwriting  of  the  party,  because  his 
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judgment  of  the  comparison  will  be  influenced  more  or  less  by 
his  knowledge,  and  will  not  be  what  the  testimony  of  an  expert 
should  be,  a  pure  conclusion  of  skill.''  But  inasmuch  as  one 
of  the  points  decided  in  that  case  was  that  mere  experts  were 
not  admissible  to  make  the  comparison  and  to  testify  to  their 
conclusions  from  it,  the  foregoing  observations,  although  en- 
titled to  the  highest  respect,  could  scarcely  be  regarded  as  a 
binding  decision  of  the  question  now  imder  consideration,  even 
if  there  were  no  statute  on  the  subject.  The  same  is  true  of  the 
dictum  in  Gentner  v.  Ulmer,  15  Phila.  233,  "that  a  witness  is 
not  competent  to  testify  in  more  than  one  capacity.  He  cannot 
give  his  opinion  from  a  knowledge  of  the  handwriting  and  as  an 
expert,  nor  can  he  be  examined  as  an  expert  if  he  has  such 
knowledge."  We  are  warranted  in  speaking  of  this  as  a  dictum, 
for  the  report  of  the  case  on  writ  of  error,  3  Penny.  453,  fails  to 
show  that  this  precise  question  was  raised  in  the  case;  it  cer- 
tainly was  not  raised  by  the  assignments  of  error  and  was  not 
alluded  to  in  the  opinion  of  the  Supreme  Court.  Nor  are  we 
convinced  that  the  rule  as  broadly  stated  by  the  trial  judge  in 
Gentner  v.  Ulmer  had  been  established  by  precedent  as  part  of 
the  common  law  of  Pennsylvania,  or  that  such  a  rule  would  be 
deducible  from  established  principles  of  law  or  of  science.  But 
we  need  not  further  discuss  the  cases  prior  to  the  act  of  1895. 
As  was  said  by  Justice  Woodward  in  Travis  v.  Brown,  when 
evidence  by  comparison  of  hands  should  be  received,  whether 
the  witness  making  the  comparison  should  be  qualified  by  per- 
sonal knowledge  of  the  party's  handwriting,  when  mere  experts 
should  be  admitted  to  make  comparisons,  and  what  d^ree  of 
evidence  is  required  to  establish  the  genuineness  of  the  test 
papers,  were  questions  that  had  been  debated  in  a  multitude  of 
cases.  And  it  is  a  matter  well  known  to  the  profession,  that 
even  after  the  clear  emmciation  of  the  five  rules  in  that  case,  the 
subject  of  comparison  of  hands  was  agitated  and  many  cogent 
reasons  were  urged  in  favor  of  a  more  liberal  rule.  This  led  to 
the  passage  of  the  act  of  1895,  which  is  not  a  mere  codification 
of  existing  rules  established  by  the  decisions,  but  was  intended 
to  establish  a  new  and  different  rule.  The  legislature  did  not 
cootent  itself  with  merely  declaring  that  experts  might  make 
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comparison  of  hands,  but  prescribed  generally  the  qualifications 
which  the  witness  must  possess.  If  the  legislature  had  deemed 
it  wise  that  the  witness  must  have,  in  addition,  the  negative 
qualification  of  having  acquired  no  acquaintance  with  the 
person's  handwriting  by  seeing  him  write,  we  are  convinced 
that  it  would  have  said  so  in  unmistakable  terms.  This  omis- 
sion must  be  deemed  to  have  been  intentional,  because  the  state 
of  the  law  as  declared  in  Travis  v.  Brown  and  subsequent  cases 
in  the  same  line  must  be  presumed  to  have  been  known  to  the 
legislature,  and  to  have  been  considered  by  it  as  requiring  a 
radical  change.  The  legislature  evidently  went  on  the  well- 
warranted  supposition  that  a  witness  having  the  prescribed 
qualifications  can  aid  the  jury  to  some  extent  at  least,  even 
though  he  may  not  have  the  additional  negative  qualification. 
The  statute  is  remedial  in  its  nature,  and  its  purpose  ought  not 
to  be  defeated  or  hindered  by  excessive  refinement  of  construc- 
tion which  goes  to  the  extent  of  introducing  a  qualification  which 
the  legislature  saw  fit  to  omit.  We  conclude  that  a  witness  hav- 
ing the  qualifications  prescribed  by  the  statute  to  give  opinion 
evidence  based  on  his  comparison  of  the  disputed  signature 
with  duly  proven  standards  is  not  rendered  incompetent  by 
reason  of  his  having  acquired  acquaintance  with  the  person's 
handwriting  by  having  seen  him  write.  The  consideration  to  be 
given  to  this  fact  in  weighing  the  witness's  testimony  depends 
upon  the  circumstances  of  the  particular  case,  and,  if  he  is  foimd 
by  the  court  to  have  the  qualifications  of  a  witness  of  the  second 
class,  is  for  the  jury.  Amongst  these  circumstances  may  be 
mentioned  the  strength  and  vividness  of  the  witness's  recollec- 
tion of  the  appearance  and  characteristics  of  the  party's  hand- 
writing, his  experience  and  skiU,  the  thoroughness  of  his  ex- 
amination of  the  disputed  signature  separately  as  well  as  in 
juxtaposition  with  the  duly  proven  standards,  and  his  fair- 
mindedness,  or  the  reverse,  exhibited  on  the  witness  stand. 
The  first,  second  and  seventh  assignments  are  overruled. 

The  third  assignment  of  error  complains  of  the  rejection  of 
the  offer  of  David  Barry  as  a  witness  "acquainted"  with  the 
handwriting  of  Maurer.  He  had  never  seen  Maurer  write,  nor 
had  he  had  any  correspondence  with  him  that  he  could  recall. 
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But  he  was  cashier  of  a  bank  in  which  Maurer  made  a  deposit, 
and  four  checks  purporting  to  be  signed  by  Maurer  were  pre- 
sented to  the  bank  and  paid.  The  checks  were  not  called  for  by 
Maurer  but  were  retained  by  the  bank,  and  it  does  not  appear 
that  a  settlement  of  the  account  took  place  between  them,  or 
that  Maurer  impliedly  acknowledged  the  genuineness  of  the 
checks  by  acquiescence  in  the  action  of  the  bank  concerning 
them.  The  dissimilarity  of  the  qualifications  of  this  witness 
and  those  of  D.  W.  Weller,  whose  competency  was  passed  on 
when  this  case  was  here  before,  is  clear  and  very  material. 
There  there  was  sufficient  evidence  to  qualify  the  witness  under 
the  rule  applicable  to  acquaintance  with  the  handwriting  of  a 
party,  acquired  in  the  course  of  business  with  him,  from  signa- 
tures impUedly  acknowledged  to  be  genuine,  and  acted  on  by 
both  parties  as  such.  In  the  present  case  there  is  no  evidence 
of  Maurer's  acknowledgment  of  the  genuineness  of  the  signature 
to  the  four  checks,  prior  to  the  time  when  they  were  shown  to 
him  on  the  trial.  The  knowledge  which  the  witness  then  ac- 
quired of  their  genuineness  did  not  quaUfy  him  to  testify  as  one 
acquainted  with  the  handwriting  of  the  party:  Reese  v.  Reese, 
90  Pa.  89.  In  holdmg  that  his  special  experience  for  twelve 
years  in  a  bank  qualified  him  to  testify  from  a  comparison  of 
hands,  and  that  alone,  the  court  went  as  far  as  the  defendant 
had  a  right  to  ask.   The  third  assignment  is  overruled. 

The  rejection  of  the  opinion  evidence  of  E.  0.  Kooser,  based 
on  his  acquaintance  with  Maurer's  handwriting,  is  the  subject 
of  complaint  in  the  fourth  assignment.  The  witness  is  a  mem- 
ber of  the  bar.  He  testified  that  he  had  been  attorney  for 
Maurer  when  he  was  assignee  for  Robert  Pickworth,  that  he 
thought  he  had  seen  him  write  his  name  when  he  was  about  his 
office,  but,  to  use  his  words,  "I  have  no  picture  of  seeing  him 
with  a  pen  in  his  hand  that  I  can  recall;"  that  he  had  corre- 
spondence with  him  and  had  received  letters  from  him;  that  as 
his  attorney  he  had  drawn  papers  for  him  to  which  his  signature 
was  attached,  amongst  which  were  petitions  in  the  Pickworth 
estate  and  a  return  of  sale  in  the  same  estate,  but  that  he  could 
not  say  they  were  signed  in  his  presence.  Before  a  man  is  per- 
mitted to  state  his  belief  of  the  genuin^iess  or  the  contrary  of 
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the  handwriting  of  another,  he  must  state  facts  and  circum- 
stances to  show  he  has  knowledge  enough  to  speak  of  it  with 
reasonable  certainty:  Slaymaker  v.  Wilson,  1  P.  &  W.  216; 
Porter  v.  Wilson,  13  Pa.  641.  One  mode  of  acquiring  such 
knowledge  is  by  having  seen  him  write,  and  it  is  said  to  be  suf- 
ficient to  make  the  witness  competent  if  he  has  seen  the  party 
write  but  once  and  then  only  his  name.  The  probative  value 
of  the  opinion  of  such  a  witness  may  be  very  slight,  but  the  jury 
will  be  permitted  to  weigh  it:  1  Greenleaf,  Evidence,  sec.  577 
(15th  ed.) ;  Wilson  v.  VanLeer,  127  Pa.  371 ;  Broadrick  v.  Broad- 
rick,  25  Pa.  Superior  Ct.  225.  But  where  the  fact  that  the  wit- 
ness has  seen  the  party  write  is  left  in  uncertainty  by  his  own  pre- 
liminary examination,  the  trial  judge  cannot  be  convicted  of 
error  in  rejecting  his  opinion  as  to  the  genuineness  of  the  dis- 
puted signature  unless  he  has  acquired  knowledge  of  the  party's 
handwriting  in  some  other  legally  recognized  mode.  Another 
mode  of  acquiring  such  knowledge  is  thus  described  in  Porter  v. 
Wilson,  13  Pa.  641,  following  Best  on  Principles  of  Evidence, 
sec.  215  et  seq.,  and  1  Greenleaf,  Evidence,  sec.  577:  "The 
second  mode,  is  from  having  seen  letters  or  other  documents  pur- 
porting to  be  the  handwriting  of  the  party,  and  having  after- 
wards personally  communicated  with  him  respecting  them,  or 
acted  upon  them  by  written  answers  producing  further  corre- 
spondence or  acquiescence  by  the  party  in  some  matter  to  which 
they  relate,  or  by  any  other  mode  of  communication  between 
the  party  and  the  witness,  which,  in  the  ordinary  course  of  the 
transactions  of  life,  evidences  a  reasonable  presumption  that  the 
letters  or  documents  were  the  handwriting  of  the  party."  In 
Commonwealth  v.  Smith,  6  S.  &  R.  568,  the  question  was  as  to 
the  genuineness  of  the  signature  of  a  cashier  of  a  New  York 
bank.  The  cashier  of  a  bank  in  another  city  was  permitted  to 
testify  to  his  opinion  upon  the  question  after  having  shown  that 
as  cashier  he  had  correspondence  for  many  years  with  the  New 
York  bank,  that  his  letters  had  been  addressed  to  the  cashier 
and  answered  by  him,  and  that  receipt  of  bills  remitted  had 
been  acknowledged  by  him.  In  United  States  v.  Simpson,  3  P. 
&  W.  437,  the  witness  was  held  to  be  competent  upon  proof  that 
he  had  often  remitted  money  to  the  party  and  received  his 
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receipts  in  return.  In  Clark  v.  Freeman,  25  Pa.  133,  the  witness 
was  permitted  to  express  his  opinion  from  knowledge  of  the 
handwriting  of  the  party  acquired  from  correspondence  with 
him  in  which  the  witness  had  addressed  him  letters  and  re- 
ceived repUes  thereto.  In  each  of  these  cases,  which  may  be 
taken  as  fair  illustrations  of  the  general  rule  relating  to  ac- 
quaintance from  correspondence,  the  exemplar  in  the  mind  of 
the  witness  with  which  he  compared  the  disputed  writing  was 
formed  from  his  observation  of  other  writings  which  he  had 
reasonable  ground  for  beUeving  to  be  genuine.  This  principle, 
however,  does  not  extend  to  a  witness  who  has  had  no  corre- 
spondence with  the  party,  and  has  no  knowledge  of  his  hand- 
writing except  that  which  he  derived  from  letters  written  to 
other  persons  which  purported  to  have  been  written  by  him, 
even  though  he  swears  that  the  contents  of  the  letters  were  of 
such  a  character  as  to  enable  him  to  judge  certainly  of  their 
genuineness:  Phila.,  etc.,  R.  R.  Co.  v.  Hickman,  28  Pa.  318. 
The  witness  in  the  present  case  did  not  say  that  the  Jetters  he 
received  were  replies  to  letters  he  sent  to  Maurer,  or  that  they 
related  to  the  business  in  which  he  was  acting  as  attorney  for 
Maurer,  or  that  their  contents  were  such  as  to  enable  him  to 
form  an  opinion  as  to  their  genuineness;  nor  was  the  court 
bound  to  infer  either  of  these  facts  from  what  the  witness  did 
testify  to.  To  clearly  qualify  a  witness  to  testify  to  his  opinion 
concerning  the  genuineness  of  a  disputed  signature,  based  on  his 
comparison  of  it  with  the  exemplar  in  his  mind  formed  from 
correspondence  alone,  the  trial  judge  is  justified  in  requiring 
something  more  to  be  shown  than  merely  that  the  witness  has 
received  a  letter  or  letters  purporting  to  bear  the  signature  of 
the  party,  or  that  the  witness  has  written  and  mailed  letters  to 
him,  or  both.  We  come  then  to  a  consideration  of  the  acquaint- 
ance of  the  witness  with  the  handwriting  of  Maurer  derived  trom 
his  observation  of  the  other  papers  referred  to  in  the  testimony. 
These  papers  were  drawn  by  the  witness  as  Maurer's  attorney 
and  were  afterwards  seen  by  the  witness  with  what  purported 
to  be  Maurer's  signature  upon  them.  Whether  these  papers 
were  put  into  the  hands  of  Maurer  by  the  witness,  whether 
Maurer  placed  them  in  the  hands  of  the  witness  after  they  were 
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signed,  when  and  under  what  cux^umstances  the  witness  saw 
them  before  the  trial,  are  questions  upon  which  the  testimony 
of  the  witness  is  silent.  These  matters,  although  susceptible  of 
clear  proof,  were  left  to  inference,  and  the  question  is  whether 
tJie  judge  is  to  be  convicted  of  error  because  he  did  not  draw  the 
inferences  necessary  to  qualify  the  witness  to  testify  to  his 
opinion  derived  from  having  seen  the  papers  after  they  were 
signed.  As  in  the  question  of  acquaintance  with  the  hand- 
writing of  another,  derived  from  the  receipt  of  letters  purport- 
ing to  be  signed  by  him,  so  in  the  question  of  such  acquaintance 
derived  from  seeing  other  docimients  purporting  to  bear  his 
signature,  the  essential  requisite  is  that  the  disputed  writing 
shall  be  tested  by  its  resemblance  to  the  exemplar  in  the  wit- 
ness's mind  of  docmnents  in  the  genuineness  of  which  the  al- 
lied writer  has  acquiesced.  His  acquiescence  in  the  genuine- 
ness of  the  documents,  from  which  the  witn^s  acquired  his 
acquaintance  ante  Utem  motam,  may  be  shown  by  his  express 
acknowledgment  of  them  in  the  presence  of  the  witness,  as  in 
Second  National  Bank  of  Reading  v.  Wentzel,  151  Pa.  142,  or  by 
his  acting  on  them  to  the  witness's  knowledge  as  genuine,  or 
knowingly  permitting  the  witness  to  act  on  them  as  genuine, 
and  perhaps  by  other  modes,  but  it  must  be  shown.  Taking  a 
strict  view  of  the  testimony  of  the  witness  in  the  present  case, 
we  cannot  say  that  there  is  manifest  error  in  the  court's  con- 
clusion that  this  essential  requisite  was  not  as  satisfactorily 
established  as  it  ought  to  have  been,  and  as  it  easily  could  have 
been,  if  it  existed.  It  is  proper  to  take  this  view  of  the  testi- 
mony before  reversing  the  judgment  of  the  trial  court  upon  a 
question  addressed  so  largely  to  its  discretion:  Wilson  v.  Van- 
Leer,  127  Pa.  371;  Irwin  v.  Patchen,  164  Pa.  61;  Hemphill  v. 
McClimans,  24  Pa.  367.   The  fourth  assignment  is  overruled. 

In  support  of  the  fifth  assignment  counsel  for  the  defendant 
argue  that  he  was  entitled  to  instructions  that  if  for  any  reason 
the  jury  found  the  testimony  of  the  other  witnesses  unsatis- 
factory to  them  and  threw  it  out  altogether,  the  purely  expert 
testimony  would  not  be  sufficient  to  sustain  a  verdict  in  the 
plaintiff's  favor.  It  is  true  expert  testimony  is  usually  regarded 
as  corroborative  only,  but  it  is  unnecessary  to  go  into  an  elabo- 
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rate  discussion  of  that  subject  because  the  defendant's  point,  the 
refusal  of  which  is  the  subject  of  this  assignment  of  error,  was 
not  so  framed  as  to  call  for  a  ruling  upon  the  question  suggested 
in  the  argument  of  counsel.  If  the  plaintiff's  case  had  depended 
upon  the  establishment  of  the  fact  that  the  disputed  signature 
was  a  forgery,  there  might  have  been  some  appropriateness  in 
the  point,  but  it  did  not.  It  was  the  defendant  who  alleged  the 
forgery,  and  he  introduced  expert  testimony  to  sustain  his 
allegation,  and  therefore  it  seems  obvious  that  the  refusal  of  the 
point  did  not  prejudice  his  case.  It  is  to  be  observed  further 
that  in  answer  to  the  other  points  of  the  defendant,  which  were 
affirmed,  the  jury  were  as  fully  instructed  upon  the  question  of 
the  reliability  of  this  class  of  testimony  as  the  case  required. 

We  cannot  agree  that  the  learned  judge's  allusion  to  the  de- 
fendant in  the  part  of  the  charge  complained  of  in  the  sisth 
assignment  of  error  was  prejudicial  to  him.  It  was  a  statement 
which  was  rather  calculated  to  impress  upon  the  minds  of  the 
jurors  the  fact  that  the  defendant's  actual  knowledge  was 
superior  to  that  of  the  other  witnesses.  This  assignment  is  over- 
ruled. 

In  the  enumeration  and  classification  of  the  many  witnesses 
who  had  testified  on  the  one  side  and  the  other,  the  learned 
judge  inadvertently  spoke  of  E.  K.  Gallagher  as  being  one  of  the 
witnesses  who  had  testified  as  experts.  He  had  not  testified 
as  an  expert,  but  as  one  acquainted  with  the  handwriting  of 
Maurer.  It  is  not  at  all  plain  that  the  plaintiff  did  not  have 
more  right  to  complain  of  the  inadvertence  than  the  defendant. 
But  be  that  as  it  may,  the  duty  of  either  party  who  felt  ag- 
grieved was  to  call  the  judge's  attention  to  the  dip  at  the  con- 
clusion of  the  charge.  There  are  numerous  late  cases  in  which 
it  has  been  held  that  the  omission  to  do  so  estops  the  party  from 
complaining  afterwards.  A  notable  case  is  Providence  Life  & 
Trust  Co.  V.  Philadelphia,  202  Pa.  78.  In  conclusion,  we  re- 
mark that  the  case  was  submitted  to  the  jury  in  a  clear,  ade- 
quate and  impartial  charge  and  that  no  error  appears  of  lecoid 
which  would  justify  a  reversal  of  the  judgment. 

The  judgment  is  affirmed. 
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National  Cash  Register  Company  v.  Shurber, 
Appellant. 

Bailment — Lease — CandUtoncd  sale, 

1.  A  writing  designated  as  a  "lease"  of  a  machine  will  be  construed  to 
be  a  bailment  and  not  a  conditional  sale,  where  it  appears  that  the 
bailees  as  stipulated  in  the  writing  deposited  a  stated  amount  as  partial 
security  for  the  fulfillment  of  the  agreement,  which  was  to  be  returned 
to  them  upon  the  siirrender  of  the  machine  provided  the  terms  of  the 
lease  had  been  complied  with;  that  they  gave  their  promissory  note  as 
collateral  for  the  rent  payable  in  seven  monthly  installments,  that  the 
aggr^ate  amoimt  of  this  note  and  the  deposit  was  the  agreed  value  of 
ih»  machine;  and  that  the  agreement  gave  the  lessees  the  option,  after 
ih»  expiration  of  the  lease  and  the  surrender  of  the  chattel  to  purchase 
the  chattel  upon  payment  of  the  amount  deposited  as  partial  security. 

2.  In  such  a  case  the  superadded  agreement  that  should  the  machine 
get  out  of  order  from  ordinary  use  at  any  time  within  two  years  from  the 
date  of  shipment,  the  bailor  would  repair  the  same  gratis,  does  not  have 
the  effect  to  convert  the  transaction  into  a  sale. 

3.  The  fact  that  the  original  intention  of  the  parties  is  to  make  a  sale, 
and  that  such  is  the  l^al  effect  of  their  first  agreement,  does  not  prevent 
a  change  while  it  is  still  executory,  into  a  bailment  with  an  alternative 
of  future  conversion  into  a  sale  on  the  compliance  with  the  stipulated 
conditions. 

Estoppel— Estoppd  in  pais — Equitable  estoppel. 

4.  An  estoppel  in  pais  does  not  operate  in  favor  of  everybody.  In 
general  it  operates  only  in  the  favor  of  a  person  for  whom  it  was  intended, 
and  who  has  been  misled  to  his  injury;  and  he  only  can  set  it  up. 

5.  Where  there  is  an  attempt  to  apply  the  doctrine  of  equitable 
estoppel,  one  essential  is  that  the  party  in  whose  favor  it  is  invoked  must 
himself  act  in  good  faith. 

6.  In  an  action  of  replevin  it  appeared  that  the  plaintiff  had  leased  a 
chattel,  and  that  the  defendant  had  purchased  the  chattel  at  a  con- 
stable's sale,  the  bailee  had  delivered  the  chattel  to  another  person  with 
instructions  to  return  it  to  the  plaintiff,  and  to  this  person  the  plaintiff 
had  written  a  letter  in  which  the  bailment  was  designated  as  a  sale. 
This  person  instead  of  delivering  the  chattel  procured  the  judgment 
against  the  bailee  and  issued  execution  on  which  the  chattel  was  sold  by 
the  company.  The  defendant  had  no  knowledge  of  the  letter  written  by 
the  plaintiff.  Plaintiff  delayed  enforcing  its  demand  for  thirty-three 
days.  Held,  (1)  that  the  defendant  could  not  use  the  letter  as  an  estop- 
pel against  the  plaintiff,  (2)  that  he  could  not  work  out  an  equitable 
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estoppel  against  the  person  who  had  procured  the  sale  of  the  chattel, 
inasmuch  as  the  latter  was  not  in  a  position  to  claim  an  equitable  ad- 
vantage by  reason  of  anything  that  the  plaintiff  had  said  or  done;  and 
(3)  that  plaintiff  was  not  guilty  of  laches. 

Corporations — Foreign  corporationa — RegiatrcUion — Ad  of  AprU  22, 
1874,  P.  L.  108. 

7.  A  foreign  corporation  may  institute  an  action  in  replevin  to  recover 
its  personal  property  from  one  who  has  no  contractual  relation  with  it, 
although  the  company  is  not  registered  under  the  Act  of  April  22, 1874, 
P.  L.  108. 

Argued  May  10, 1909.  Appeal,  No.  17,  April  T.,  1909,  by  de- 
fendant,  from  judgment  of  C.  P.  Armstrong  Co.,  Dec.  T.,  1907, 
No.  148,  on  verdict  for  plaintiff  in  case  of  National  Cash  Regis- 
ter Company  v.  George  Shurber.  Before  Rice,  P.  J.,  Porter, 
Henderson,  Morrison  and  Head,  JJ.  Affirmed. 

Replevin  to  recover  a  cash  register.    Before  Patton,  P.  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 
Verdict  and  judgment  for  plaintiff.    Defendant  appealed. 

Error  assigned  was  in  refusing  binding  instructions  for  defend- 
ant. 

On  Buffingtoriy  of  Buffingtan  &  Gilpin;  and  C.  E.  Harrington, 
for  appellant. — ^The  appellant  contends  that  the  court  below 
should  have  interpreted  the  paper  itself  under  which  delivery  was 
made  as  a  conditional  sale.  Even  if  this  is  not  correct  it  was  the 
plain  duty  of  the  court  to  submit  the  character  of  the  paper  with 
the  oral  and  other  written  evidence  to  the  jury  as  a  question  of 
facts:  Ladley  v.  U.  S.  Express  Co.,  3  Pa.  Superior  Ct.  149;  Farqu- 
har  V.  McAlevy,  142  Pa.  233;  Gemert  v.  Knerr,  3  Pa.  Superior 
Ct.  47;  Laimdry  Machinery  Co.  v.  Fromuth,  15  Pa.  Superior  Ct. 
339;  Hill  v.  Mfg.  Co.,  3  Pa.  Superior  a.  398;  Porter  v.  Duncan, 
23  Pa.  Superior  a.  58;  Miller  v.  Browarsky,  130  Pa.  372;  Car 
Co.  V.  Altoona,  etc.,  R.  R.  Co.,  218  Pa.  519;  Wolflf  Dryer  Co.  v. 
Bigler  &  Co.,  192  Pa.  466;  Penna.  R.  R.  Co.'s  App.,  86  Pa.  80. 

The  writing  of  the  letters  designating  this  register  as  having 
been  sold  caused  the  mischief  in  this  case,  and  even  if  it  was  a 
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mistake  to  so  designate  it,  yet  it  was  the  act  of  the  appellee  and 
he  must  abide  by  it:  Vanderslice  v.  Ins.  Co.,  13  Pa.  Superior  Ct. 
455;  O'Connor  v.  Clark,  170  Pa.  318. 

The  court  eacred  in  the  refusal  of  appellant's  first  point  which 
allowed  the  appellee  to  recover  without  having  registered  imder 
the  provisions  of  the  Act  of  April  22,  1874,  P.  L.  108:  Wolff 
Dryer  Co.  v.  Bigler  A  Co.  192  Pa.  466. 

E.  L.  Golden^  with  him  Harry  C.  Goldeny  for  appellee. — ^The 
learned  court  below  properly  construed  the  contract  involved 
in  this  case  as  a  contract  of  bailment :  American  Car  &  Foundry 
Co.  V.  Altoona  &  Beech  Creek  Railroad  Co.,  218  Pa.  519;  Jones 
V.  Wands,  1  Pa.  Superior  Ct.  269;  Potter  v.  Stetson  &  Co.,  11 
Pa.  Superior  Ct.  627;  Miller  v.  Douglas,  32  Pa.  Superior  Ct.  158; 
Pamter  v.  Snyder,  22  Pa.  Superior  Ct.  603. 

The  defendant  acquired  no  title  by  virtue  of  his  purchase  at 
the  constable's  sale:  Jones  v.  Wands,  1  Pa.  Superior  Ct.  269; 
Potter  V.  Stetson  &  Co.,  11  Pa.  Superior  Ct.  627. 

The  plaintiff,  a  foreign  corporation,  can  maintain  an  action  of 
replevin  for  the  recovery  of  its  property  from  defendant,  with 
whom  it  has  no  contractual  relation,  even  though  it  (the  plain- 
tiff) has  not  complied  with  the  act  of  April  22,  1874,  and  other 
registration  or  taxing  acts  of  a  similar  nature:  King  Optical 
Co.  V.  Royal  Ins.  Co.,  24  Pa.  Superior  Ct.  527;  Berry  Hill  Min- 
eral Spring  Co.  of  Wginia  v.  Pile  et  al.,  17  Pa.  Dist.  Rep.  246. 

Opinion  by  Rice,  P.  J.,  October  11, 1909: 

The  court  was  right  in  its  construction  of  the  writing  under 
which  the  chattel  in  dispute  was  deUvered  to  Vergos  and  Kjrra- 
mis.  It  contained  all  the  essentials  of  a  contract  of  bailment, 
and  went  beyond  the  indispensable  essentials  in  including  the 
express  agreement  of  the  bailees  to  surrender  the  chattel  to  the 
bailor  in  good  condition  at  the  expiration  of  the  lease,  which 
was  for  seven  months  at  a  stipulated  rent.  Upon  principle, 
and  according  to  the  doctrine  of  numerous  cases,  the  facts  that 
the  bailees,  as  stipulated  in  the  writing,  deposited  $15.00  as 
partial  security  for  the  fulfillment  of  the  agreement,  which  was 
to  be  returned  to  them  upon  the  surrender  of  the  chattel  pro- 
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vided  the  terms  of  the  lease  had  been  compUed  with;  that  they 
gave  their  promissory  note,  as  collateral  for  the  rent,  payable 
in  seven  monthly  installments;  that  the  amomit  of  this  note 
and  the  deposit  of  $15.00  ($85.00]  was  the  agreed  value  of  the 
machine;  and  that  the  agreement  gave  the  lessees  the  option, 
after  the  expiration  of  the  lease  and  the  surrender  of  the  chattel, 
to  purchase  the  chattel  upon  payment  of  the  amount  deposited 
as  partial  security,  neither  taken  singly  nor  together  converted 
the  transaction  into  a  sale.  See  Painter  v.  Snyder,  22  Pa. 
Superior  Ct.  603;  Euwer  v.  Greer,  29  Pa.  Superior  Ct.  262; 
Miller  v.  Douglas,  32  Pa.  Superior  Ct.  158,  and  the  cases  therein 
cited.  Nor  did  the  superadded  agreement,  that  should  the 
chattel  get  out  of  order  from  ordinary  use  at  any  time  within 
two  years  from  date  of  shipment,  the  bailor  would  repair  the 
same  gratis,  have  that  effect.  For  as  the  bailees  were  given  the 
option  to  purchase  at  the  expiration  of  the  lease,  it  was  entirely 
consistent  with  the  intention  to  create  a  bailment  for  the 
parties  to  make  an  agreement  as  to  repairs,  which  would  be 
eflfective  not  only  during  the  term  but  aJso  in  the  event  of  the 
bailees  becoming  the  purchasers  after  the  expiration  of  the 
lease  and  the  termination  of  the  bailment.  ''Possession  under 
a  mere  bailment  for  hire  is  not  a  constructive  fraud,  otherwise 
much  of  the  business  of  men  would  be  ended,  and  the  poorer 
the  bailee  the  less  would  be  his  abiUty  to  hire  the  use  of  property 
needful  to  him:"  Crist  v.  Klebler,  79  Pa.  290;  American  Car, 
etc.,  Co.  V.  Altoona,  etc.,  R.  R.  Co.,  218  Pa.  519.  "The  fact 
that  the  original  intention  of  the  parties  is  to  make  a  sale,  and 
that  such  is  the  l^al  effect  of  their  first  agreement,  does  not 
prevent  a  change  while  it  is  still  executory  into  a  bailment  with 
an  alternative  of  future  conversion  into  a  sale  on  the  compli- 
ance with  the  stipulated  conditions:"  Goss  Printing  Press 
Co.  V.  Jordan,  171  Pa.  474;  Stiles  v.  Seaton,  200  Pa.  114.  In  the 
present  case  there  was  no  extraneous  evidence  of  anything 
said  or  done  at  or  prior  to  the  deUvery  of  the  chattel  to  the 
bailees,  which,  under  any  decision  that  has  come  to  our  notice, 
would  sustain  a  finding  by  the  jury  that  a  present  sale  was  con- 
summated or  intended,  and  that  the  written  contract  was  a 
subterfuge  resorted  to  in  order  merely  to  preserve  a  hen  on  the 
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chattel  until  the  price  should  be  paid.  Nor  is  there  any  ade- 
quate evidence  that  what  was  at  first  a  bailment  had,  in  the 
intention  of  the  parties,  become  converted  by  subsequent 
dealings  into  a  sale.  We  come  then  to  the  question  of  laches 
and  estoppel.  Theleasewasmadeneartheendof  August,  1907. 
On  September  23  of  the  same  year  the  bailees  left  the  chattel 
with  one  Paul  Liberakis  to  be  deUvered  to  the  bailor,  Liberakis 
consenting  to  deliver  it  upon  the  bailor^s  demand  and  assenting 
to  the  bailees  notifying  the  bailor  to  that  effect.  Two  days 
later,  the  bailor,  complying  with  the  directions  of  the  bailees, 
forwarded  from  Pittsbiu^  to  Liberakis  at  Eittanning  an  empty 
box  in  which  to  ship  the  chattel  to  Pittsbiu^,  and  mailed  to 
Liberakis  the  following  letter,  written  by  one  of  its  officials  or 
clerks:  "  Vergos  &  K3n:amis,  who  were  in  business  in  your  town, 
and  to  whom  we  sold  one  of  our  cash  registers,  stated  that  they 
left  it  with  you,  and  that  if  we  would  send  you  an  empty  box 
you  would  ship  it  to  our  Pittsburg  office.  We  are  shipping  a 
box  by  express,  prepaid,  to-day,  and  would  kindly  ask  you  that 
you  put  it  into  this  box  and  ship  it  to  our  address  at  once. 
Thanking  you  in  advance  for  your  attention,  we  remain,  yours 
truly.''  Liberakis  did  not  comply  with  this  request  and  his 
implied  undertaking  to  deliver  the  chattel  to  the  bailor,  nor 
did  he  reply  to  the  letter,  but  instead,  obtained  a  judgment  be- 
fore a  justice  of  the  peace  against  the  bailees,  and  by  virtue  of 
process  issued  thereon  caused  the  chattel  to  be  levied  on  on 
October  21,  1907,  and  sold  on  October  28,  as  their  property, 
the  defendant  in  the  present  action  of  replevin  becoming  the 
purchaser.  There  is  no  evidence  that  the  bailor,  its  officers  or 
agents  had  any  knowledge  of  these  proceedings.  As  already 
pointed  out,  the  written  contract  under  which  the  chattel  was 
delivered  to  and  held  by  Vergos  <&  K3n:amis  was  a  contract  of 
bailment,  with  a  supeiadded  executory  contract  to  sell.  To 
the  mind  of  a  layman  the  distinction  between  such  a  contract 
and  a  conditional  sale  is  not  very  clear,  and  the  mere  fact  that 
the  writer  of  the  above  letter  spoke  of  it  as  a  sale  did  not  change 
its  legal  effect.  Nor  can  the  defendant  base  an  estoppel  on 
this  erroneous  designation  of  the  nature  of  the  agreement,  be- 
cause the  letter  was  not  addressed  to  him  and  there  is  no  evi- 
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dence  that  he  ever  saw  it  or  that  its  contents  were  ever  com- 
municated to  him.  An  estoppel  in  pais  does  not  operate  in 
favor  of  everybody.  In  general  it  operates  only  in  favor  of 
a  person  for  whom  it  was  intended,  and  who  has  been  misled 
to  his  injury;  and  he  only  can  set  it  up:  Bispham's  Equity  (7th 
ed.),  sec.  293;  Sensinger  v.  Boyer,  153  Pa.  628;  Work  v.  Prall, 
26  Pa.  Superior  Ct.  104;  Davis  v.  Fenner,  30  Pa.  Superior  Ct. 
389.  If  it  be  said  that  the  defendant  has  an  equity  which  can 
be  worked  out  through  that  of  Liberakis,  the  obvious  answer  is 
that  Liberakis  was  not  in  position  to  set  up  an  equitable 
estoppel.  He  had  consented  to  take  the  chattel  and  deUver  it 
to  the  bailor  on  its  demand,  and  he  knew  from  what  the  bailees 
told  him  that  they  were  to  notify  the  bailor  of  his  undertaking. 
When  he  received  the  above  letter,  good  faith  on  his  part  re- 
quired that  he  comply  with  the  request,  as  he  had  impUedly 
undertaken  to  do,  or  give  the  bailor  notice  of  his  decimation  to 
do  so,  or  of  the  proceedings  to  sell  the  chattel  as  the  property 
of  Vergos  &  Kyramis.  Where  there  is  an  attempt  to  apply 
the  doctrine  of  equitable  estoppel  one  essential  is  that  the  party 
in  whose  favor  it  is  invoked  must  himself  act  in  good  faith. 
And  it  has  been  said  that  estoppel  against  estoppel  sets  the 
matter  at  large:  Tibbetts  v.  Shapleigh,  60  N.  H.  487.  We  do 
not  say  that  Liberakis  was  estopped  to  levy  on  and  sell  the  chat- 
tel, taking  the  chance  whether  title  would  pass  by  the  sale,  but 
only  that  he  was  not  in  position  to  claim  an  equitable  advan- 
tage by  reason  of  anything  that  the  bailor  had  said  or  done. 
One  purpose  for  which  the  defendant  offered  the  plaintiff's 
letters  and  the  evidence  as  to  the  action  of  Liberakis  was  to 
show  that  he  was  the  plaintiff's  agent  (a  doubtful  proposition) 
and  violated  his  trust,  and  it  is  argued  that  the  rule  which  de- 
clares that  when  one  of  two  innocent  persons  must  suffer,  the 
loss  should  fall  on  him  whose  act  or  omission  made  the  loss 
possible,  is  appUcable,  and  therefore  the  loss  should  fall  on  the 
plaintiff.  But  if  the  possession  of  a  seller  of  personal  chattels 
is  that  of  a  bailee  or  trespasser  this  rule  does  not  apply:  Miller 
Piano  Co.  v.  Parker,  155  Pa.  208.  Upon  the  question  of  laches 
the  learned  judge  appropriately  says,  and  we  leave  that  branch 
of  the  case  without  further  comment:  "We  have  examined 
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carefully  the  authorities  cited  by  defendant's  attorney.  They 
all  hold  that  where  the  plaintifiF  has  been  guilty  of  laches,  and 
an  innocent  purchaser  has  suffered  thereby,  the  loss  cannot 
fall  upon  him.  No  fault  can  be  found  with  these  decisions. 
They  are  undoubtedly  the  law.  But  the  weakness  of  the  d^ 
fendant  in  the  case  now  before  us  is  that  there  was  no  evidence 
to  show  laches  on  part  of  the  plaintiff.  On  September  25th, 
1907,  it  wrote  Liberakis  to  return  the  register.  He  failed  to  do 
so.  It  again  wrote  him  on  October  28th,  1907.  In  the  mean- 
time Liberakis  had  betrayed  the  trust  reposed  in  him.  In  no 
case  that  we  have  been  able  to  find  has  it  been  held  that  the 
mere  delay  for  thirty-three  days  to  retake  property  by  the 
owner,  would  forfeit  it  to  a  trespasser." 

Complaint  is  made  of  the  ruling  of  the  court  as  to  the  right 
of  the  plaintiff  to  bring  this  action,  without  being  properly 
registered  under  the  Act  of  April  22, 1874,  P.  L.  108.  A  similar 
question  was  raised  in  United  States  Circle  Swing  Co.  v.  Reyn- 
oUs,  224  Pa.  577,  in  which  Justice  Potter  said :  "  But  in  so  far  as 
the  facts  of  this  case  go,  they  disclose  nothing  which  would  for- 
bid the  plaintiff,  as  a  foreign  corporation,  to  maintain  an  action 
in  the  courts  of  Pennsylvania,  to  recover  its  personal  property. 
William  B.  Reynolds  who  claimed  and  retained  the  property, 
had  no  contract  relations  with  the  plaintiffs,  and  he  would 
therefore  have  no  standing  to  object  that  the  plaintiff  corpora- 
tion was  doing  business  in  this  state,  without  having  compUed 
with  the  registration  act.  This  principle  is  clearly  set  forth  in 
King  Optical  Co.  v.  Royal  Insurance  Co.,  24  Pa.  Superior  Ct. 
527."  In  the  case  cited  in  the  opinion  our  Brother  Henderson 
speaking  for  this  court  said:  "A  foreign  corporation  could  own 
personal  property  in  this  state  prior  to  the  act  of  1874,  and  there 
is  nothing  in  the  statute  which  denies  to  them  that  right.  The 
principal  objects  of  the  statute  were  to  bring  foreign  corpora- 
tions within  reach  of  legal  process  and  to  subject  them  to  the 
taxing  power  of  the  state.  It  was  not  intended  to  deny  to 
them  the  right  of  ownership  or  to  effect  a  forfeiture  of  title." 
As  in  the  cases  cited,  so  here,  there  is  no  contractual  relation 
between  the  plaintiff  and  the  defendant.  The  defendant  is  not 
in  position  to  assert  that  the  plaintiff  forfeited  its  title  to  the 
Vol.  xli— 13 
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property,  either  as  to  him  or  as  to  Liberakis  or  as  to  Vergos  A 
Kyramis.  We  are  of  opinion  that  the  case  is  fairly  within  the 
principle  of  the  two  cases  cited. 

The  assignments  of  error  are  overruled  and  the  judgment  is 
aflSrmed. 


York  City,  Appellant,  v.  Beitzel. 

Municipal  lien — Sidewalks — Cities  of  the  third  doss — Statement  of 
daim-'Aflidavit  of  defense— Acts  of  May  23,  1889,  P.  L.  277,  May  16, 
1891,  P.  L.  75,  and  June  4,  1901,  P.  L.  364— OwmersAip  of  street— Life 
estate. 

1.  A  municipal  claim  filed  against  property  in  a  city  of  the  third  class 
for  the  construction  of  a  brick  sidewalk  in  front  of  such  property,  which 
shows  on  its  face  that  it  was  filed  under  the  provisions  of  the  Act  of 
June  4, 1901,  P.  L.  364,  and  by  virtue  of  the  Acts  of  May  23, 1889,  P.  L. 
277,  and  May  16,  1891,  P.  L.  75,  and  their  supplements,  and  sets  forth 
in  detail  everything  required  by  sec.  11  of  the  act  of  June  4, 1901,  is  suf- 
ficient to  require  the  defendant  to  file  an  affidavit  of  defense  to  a  scire 
facias  issued  upon  the  daim  provided  for  by  sees.  18  and  19  of  tlie 
statute.  In  such  a  case  an  averment  in  the  affidavit  of  defense  that  the 
pavement  is  not  upon  the  property  of  the  defendant,  but  upon  the 
property  of  the  city,  is  immaterial. 

2.  The  property  which  directly  abuts  upon  a  public  street  is  subject 
to  the  charge  for  the  construction  and  maintenance  of  the  sidewalk  di- 
rectly in  front  thereof,  without  regard  to  whether  the  owner  of  the 
property  is  also  possessed  of  the  fee  in  the  land  over  which  the  street  is 
located. 

3.  A  life  tenant  is  an  owner  within  the  provisions  of  sec.  1  of  the  Act 
of  June  4,  1901,  P.  L.  364,  and  his  estate  is  properly  chargeable  for  the 
construction  of  a  sidewalk  in  front  of  the  property. 

4.  It  is  no  defense  against  a  municipal  lien  filed  for  the  construction 
of  a  sidewalk  along  a  public  highway  actually  opened  and  used  as  such, 
that  the  municipaUty  had  adopted  a  plan  which  if  carried  into  effect  by 
proper  municipal  action  would  result  in  the  widening  of  the  highway. 

5.  On  a  scire  facias  on  a  municipal  claim  filed  against  a  property  for 
the  construction  of  a  sidewalk,  an  affidavit  of  defense  is  insufficient  which 
merely  avers  that  the  pavement  was  not  constructed  according  to  the 
ordinance,  and  fails  to  state  in  what  respect  the  construction  departed 
from  the  provisions  of  the  ordinance. 

6.  Where  a  municipal  claim  for  the  construction  of  a  sidewalk  shows 
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that  the  property  was  located  at  the  comer  of  two  streets  and  that  the 
sidewalk  was  constructed  along  the  two  streets,  an  affidavit  of  defense  is 
insufficient  which  avers  the  claim  was  ''not  apportioned  to  the  several 
pavements  on  the  said  streets  "  where  there  is  no  allegation  that  the  land 
against  which  the  claim  was  filed  was  not  a  single  property. 

Argued  March  9,  1909.  Appeal,  No.  1,  March  T.,  1909,  by 
plamtiff,  from  order  of  C.  P.  York  Co.,  Aug.  T.,  1907,  No.  15, 
dischaiging  rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense  in  case  of  City  of  York  v.  Mary  J.  Beitzel.  Before 
Rice,  P.  J.,  Porter,  Henderson,  Morrison,  Orlady,  Head 
and  Beaver,  JJ.    Reversed. 

Scire  facias  sur  municipal  claim  for  the  construction  of  a  side- 
walk. 
The  material  portion  of  the  claim  was  as  follows: 
Under  and  by  virtue  of  an  act  of  assembly  entitled,  "An  act 
providing  when,  how,  upon  what  property,  and  to  what  extent, 
liens  shall  be  allowed  for  taxes,  and  other  municipal  improve- 
ments, and  for  the  removal  of  nuisances,"  etc,  approved  June  4, 
1901,  and  all  other  acts  of  assembly,  and  ordinances  of  said  city 
relating  thereto,  the  city  of  York  files  this  its  claim  for  $99.14 
against  the  hereinafter  described  property  with  the  improve- 
ments thereon,  if  any,  and  sets  forth  the  following  specifica- 
tions of  claim: 

1.  The  name  of  the  party  claimant  is  the  city  of  York. 

2.  The  name  of  the  owner  or  reputed  owner  of  the  property 
against  which  this  claim  is  filed  is  Mary  J.  Beitzel. 

3.  The  property  against  which  this  claim  is  filed  is  described 
as  follows:  All  that  certain  lot  or  parcel  of  land  situate  in  the 
ninth  ward  of  the  city  of  York,  York  county,  Pennsylvania, 
boimded  on  the  north  by  Salem  road  or  avenue,  on  the  east  by 
property  of  Annie  B.  Byert,  on  the  west  by  Belvidere  avenue, 
and  on  the  south  by  a  twenty-foot  wide  alley,  being  known  as 
Nos.  664,  666, 668, 670  and  672  Salem  road  or  avenue,  and  hav- 
ing a  frontage  of  100  feet  along  said  Salem  road  or  avenue,  and 
a  depth  of  135  feet  on  Belvidere  avenue,  more  or  less.  The  im- 
provements thereon  consist  of :  There  are  no  improvements. 

4.  The  work  for  which  this  claim  is  filed  was  done  under  and 
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by  virtue  of  the  several  acts  of  assembly  governing  cities  of  the 
third  class,  to  wit:  The  Act  of  May  23, 1889,  P.  L.  277;  the  Act 
of  May  16,  1891,  P.  L,  75,  and  the  several  supplements  to  said 
acts;  and  an  ordinance  of  the  city  of  York  entitled,  "An  ordi- 
nance relating  to  paving,  curbing,  repaving,  recurbing  and  re- 
pairing sidewalks  and  gutters,"  approved  September  15,  1891. 

5.  The  work  in  front  of  the  said  property  against  which  this 
claim  is  filed  was  completed  on  December  11,  1906,  as  citi- 
fied by  Frank  H.  Heckert,  highway  commissioner,  who  was 
supervising  said  work;  said  certificate  being  filed  with  the  city 
clerk  of  the  city  of  York,  on  April  9, 1907. 

6.  The  kind  and  character  of  the  work  for  which  this  claim 
is  filed  is  as  follows :  Furnishing  the  labor  and  materials  for  and 
laying  a  four-foot  wide  brick  sidewalk  along  the  Salem  road  or 
avenue  front,  and  along  the  Belvidere  avenue  side  of  said  above- 
described  lot  of  ground,  according  to  grades  and  alignments 
therefor  given  by  the  city  engineer  of  said  city.  The  labor 
furnished  for  said  sidewalk  was  as  follows: 

♦  ♦  ♦  4e4e  ♦  ♦  ♦ 

The  affidavit  of  defense  was  as  follows: 

Mary  J.  Beitzel,  against  whose  property  a  municipal  lien  was 
filed  in  the  above-named  case  and  scire  facias  issued  thereon  to 
the  above-named  term,  files  this  her  affidavit  of  defense  to  the 
scire  facias  issued  thereon,  and  being  duly  affirmed  according  to 
law,  deposes  and  sajrs,  that  she  has  a  just,  true,  legal,  full  and 
complete  defense  to  all  that  part  of  the  hen  described  therein  as 
follows:  ''Furnishing  the  labor  and  materials  for  and  laying  a 
four-foot  wide  brick  sidewalk  along  the  Belvidere  avenue  side 
of  said  above-described  lot  of  ground  according  to  grades  and 
alignments  therefor  given  by  the  city  engineer  of  said  city,"  for 
the  reason  that  the  said  pavement  so  as  aforesaid  constructed 
and  the  amounts  charged  for  the  material  furnished  and  the 
labor  employed  and  expended  on  said  construction  of  said  pave- 
ment is  not  upon  the  property  of  the  said  Mary  J.  Beitzel,  but 
the  said  pavement  is  constructed  upon  the  property  of  the  city 
of  York. 

That  the  said  Mary  J.  Beitzel  owns  only  a  life  estate  in  the 
said  lot  described  in  this  municipal  lien. 
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That  the  city  councils  of  the  city  of  York,  by  ordinance  regu- 
lariy  adopted  on  October  16,  1889,  and  recorded  in  city  ordi- 
nance Docket  A,  p.  172,  adopted  Belvidere  avenue  from  Market 
street  southward  to  College  avenue  at  a  uniform  width  of  sixty 
feet  and  that  from  said  Market  street  to  Salem  avenue  the  said 
city  of  York  has  opened  the  said  Belvidere  avenue  for  a  uni- 
form width  of  sixty  feet  and  required  the  laying  of  pavements 
and  sidewalks  for  the  said  width. 

That  the  said  pavement  for  which  a  hen  has  been  filed  in  the 
above-named  case  is  laid  twenty  feet  westward  of  the  alignment 
of  said  Belvidere  avenue  as  adopted  and  laid  out  by  said  city  of 
York  under  said  ordinance  adopted  and  approved  October  16, 
1889,  and  recorded  in  city  ordinance  Docket  A,  p.  172. 

That  the  said  pavement  on  Salem  avenue  and  the  said  pave- 
ment on  Belvidere  avenue,  the  labor  and  material  for  which  are 
charged  in  the  said  above-named  municipal  Uen  and  scire  facias 
thereon,  are  neither  of  them  constructed  according  to  the  ordi- 
nance of  the  said  city  of  York  or  any  ordinance,  and  the  said 
pavements  so  constructed  on  both  Salem  avenue  and  Belvidere 
avenue  are  not  constructed  according  to  the  grade  and  align- 
ment adopted  by  the  said  city  of  York,  and  therefore  the  said 
Mary  J.  Beitzel,  the  abutting  property  owner,  is  not  liable  there- 
for, all  of  which  matters  the  defendant  will  prove  at  trial. 

The  lien  is  defective  and  no  recovery  can  be  had  thereon  for 
the  reason  that  the  work  and  material  furnished  therefor,  and 
the  labor  performed  and  prices  paid  are  not  apportioned  to  the 
several  pavements  and  the  said  streets  as  is  necessary  for  the 
collection,  and  the  proper  defense  of  the  same. 

The  court  discharged  a  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense. 

Error  assigned  was  order  discharging  rule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense. 

John  L.  Rouse,  city  solicitor,  ior  appellant. — ^The  claim  must 
contain  only  such  averments  as  are  required  to  be  contained 
therein  by  sec.  11  of  the  Act  of  June  4, 1901,  P.  L.  364. 

The  lien  is  a  pure  creature  of  statute  and  when  the  provisions 
of  the  statute  are  followed  the  court  cannot  either  read  into  the 
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act  or  permit  the  omission  from  it,  of  any  averment  which  is 
made  an  essential  part:  Tenth  Nat.  Bank  v.  Smith  Const.  Co., 
218  Pa.  581. 

We  are  not  only  not  obliged  to  embody  such  ordinances  in 
our  claim,  but  we  are  not  bound  to  prove  them  in  our  case  in 
chief:  Philadelphia  to  use  v.  MacPherson,  140  Pa.  5;  Phila.  v. 
Richards,  124  Pa.  303;  Erie  Gty  v.  Willis,  26  Pa.  Superior  Ct. 
459 ;  Allentown  v.  Ackerman,  37  Pa.  Superior  Ct.  363.  Philadel- 
phia to  use  V.  MacPherson,  140  Pa.  5,  is  decisive  of  the  case  at 
bar. 

We  urge  the  insufficiency  of  the  affidavit  of  defense  to  pre- 
vent judgment  for  that  portion  of  the  claim  which  relates  to  the 
sidewalk  laid  along  the  Salem  avenue  frontage  of  defendant's 
lot;  and  also  its  insufficiency  to  prevent  judgment  for  the  entire 
claim:  Whitaker  v.  Phoenixville  Borough,  141  Pa.  327;  Volk- 
mar  Street,  124  Pa.  320;  Kittanning  Borough  v.  Thompson,  211 
Pa.  169. 

An  examination  of  the  cases  in  which  affidavits  to  mimicipal 
claims  have  been  before  the  court  shows  that  the  requirements 
of  such  affidavits  of  defense  are  certainly  no  less  imperative 
than  those  filed  in  an  action  of  assumpsit:  Harrisburg  v.  Bap- 
tist, 156  Pa.  526;  Erie  Gty  v.  Butler,  120  Pa.  374;  Pittsburg  v. 
MacConnell,  130  Pa.  463;  New  Castle  v.  Rearic,  18  Pa.  Su- 
perior Ct.  350. 

If  the  defendant  means  that  the  grade  and  alignment  as 
adopted  by  the  city  were  disregarded  by  the  engineer,  then  we 
say  that  the  defendant  cannot  set  up  the  variance  as  a  defense 
to  our  clahn :  Shiloh  Street,  165  Pa.  386;  McKnight  v.  Pittsburg, 
91  Pa.  273;  aty  v.  Hays,  93  Pa.  72;  Childs'  App.,  179  Pa.  634. 

N,  S.  Ross,  with  him  H.  C.  Brenneman,  for  appellee. — ^The 
case  was  for  a  jiuy:  Philadelphia  v.  Richards,  124  Pa.  303; 
McCormick's  App.,  165  Pa.  386;  Holland  &  Co.  v.  Sunbury 
Iron  Works,  9  Pa.  Superior  Ct.  261;  Arnold  v.  Stoner,  18  Pa. 
Superior  Ct.  537. 

Opinion  by  Porter,  J.,  October  11, 1909: 

The  court  below  dischaiged  a  rule  for  judgment  for  want  of  a 
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sufficient  affidavit  of  defense,  and  the  plaintiff  appeals.  The 
city  filed  a  municipal  claim  against  the  property  of  the  plaintiff 
situate  at  the  southeast  comer  of  Salem  and  Belvedere  ave- 
nues, in  the  city  of  York ;  said  claim  being  for  the  construction  of 
a  brick  sidewalk  in  front  of  the  said  property,  upon  both  streets. 
The  claim  was  filed  under  the  provisions  of  the  Act  of  June  4, 
1901,  P.  L.  364,  and  described  the  ordinance  under  which  the 
work  was  done  and  the  charge  made  by  its  title  and  the  date  of 
its  approval,  and  declared  that  the  lien  was  claimed  ''by  virtue 
of  the  several  acts  of  Assembly  governing  cities  of  the  third 
class,  to  wit,  the  Act  of  May  23,  1889,  P.  L.  277;  the  Act  of 
May  16,  1891,  P.  L.  75,  and  the  several  supplements  to  said 
acts/'  The  claim,  in  addition  to  the  foregoing  statement  of 
authority,  set  forth  in  detail  ever)rthing  required  by  the  eleventh 
section  of  the  Act  of  June  4, 1901,  P.  L.  364,  and  was,  therefore, 
sufficient  to  require  the  defendant  to  file  an  affidavit  of  defense 
to  the  scire  facias  which  issued  upon  the  claim  provided  for  by 
the  eighteenth  and  nineteenth  sections  of  the  statute:  Erie 
City  V.  Willis,  26  Pa.  Superior  Ct.  459;  Allentown  v.  Ackerman, 
37  Pa.  Superior  Ct.  363;  Philadelphia  v.  Richards,  124  Pa.  303; 
Philadelphia  v.  MacPherson,  140  Pa.  5;  Philadelphia  v.  Baker, 
140  Pa.  11.  The  twentieth  section  of  the  act  of  June  4,  1901, 
makes  the  claim  itself  "conclusive  evidence  of  the  facts  averred 
therein,  except  in  the  particulars  in  which  those  averments 
shall  be  specifically  denied  by  the  affidavit  of  defense."  Was 
the  affidavit  filed  by  the  defendant  in  this  case  sufficient? 

The  allegation  of  the  affidavit  that "  said  pavem^it  is  not  upon 
the  property  of  the  said  Mary  J.  Beitzel,  but  the  said  pavement 
is  constructed  upon  the  property  of  the  City  of  York,"  is  imma- 
terial. The  property  which  directly  abuts  upon  a  public  street 
is,  under  our  statutes,  subject  to  the  charge  for  the  construc- 
tion and  maintenance  of  the  sidewalk  directly  in  front  thereof, 
without  r^ard  to  whether  the  owner  of  that  property  is  also 
possessed  of  the  fee  in  the  land  over  which  the  street  is  located. 
The  presumption  is,  in  the  absence  of  evidence  to  the  contrary, 
that  the  owner  of  the  abutting  land  is  possessed  of  the  fee  in 
the  land  to  the  middle  of  the  street  in  front,  but  it  is  the  abut- 
ting land  which  is  liable  for  the  maintenance  of  the  sidewalk 


Digitized  by 


Google 


200  YORK  CITY,  Appellant,  v.  BEITZEL. 

Opinion  of  the  Ck>UTi.  [41  Pa.  Superior  Ct« 

and  there  is  no  statute  which  authorizes  any  charge  for  such 
maintenance  upon  the  land  within  the  line  of  the  street.  The 
allegation  that  the  defendant  "owns  only  a  life  estate  in  the 
said  lot  described,"  is  insufficient  to  prev^t  judgment.  A  life 
tenant  is  an  owner  within  the  provisions  of  the  first  section  of 
the  act  of  June  4,  1901,  and  his  estate  is  properly  chargeable 
for  the  maintenance  of  a  sidewalk  in  front  of  the  property: 
Meanor  v.  Goldsmith,  216  Pa.  489. 

The  following  allegation  of  the  affidavit  of  defense:  "That 
the  city  councils  of  the  City  of  York,  by  ordinance  regularly 
adopted  on  the  16th  day  of  October,  1889,  and  recorded  in  city 
ordinance  book  docket  A  page  172,  adopted  Belvedere  Avenue 
from  Market  Street  southward  to  CoUege  Avenue  at  a  imiform 
width  of  60  feet  and  that  from  said  Market  Street  to  Salem  Ave- 
nue the  said  City  of  York  has  opened  the  said  Belvedere  Avenue 
for  a  uniform  width  of  60  feet  and  required  the  laying  of  pave- 
m^ts  and  sidewalks  for  the  said  width.  That  the  said  pave- 
ment for  which  a  lien  has  been  filed  in  the  above  named  case  is 
laid  20  feet  westward  of  the  alignment  of  said  Belvedere  Av- 
enue as  adopted  and  laid  out  by  said  City  of  York  imder  said 
ordinance  adopted  and  approved  the  16th  day  of  October, 
1889, "  does  not  aver  that  the  property  in  question  abuts  upon 
that  part  of  Belvedere  av^ue  to  which  the  ordinance  recited 
applies.  This  allegation  of  the  affidavit  does,  in  effect,  state 
that  from  Market  street  southward  to  Salem  avenue  Belvedere 
avenue  has  been  opened  of  a  xmiform  width  of  sixty  feet,  but 
the  property  of  defendant  is  on  the  south  side  of  Salem  avenue 
and  does  not  abut  upon  that  part  of  Belvedere  avenue  which  is 
alleged  to  have  been  actually  wid^ed  to  sixty  feet.  If  it  be  as- 
sumed that  College  avenue  is  south  of  Salem  avenue,  then  the 
property  does  not  abut  upon  that  part  of  Belvedere  av^ue 
which  is  alleged  to  have  been  actually  widened.  The  affidavit 
does  not  deny  that  the  part  of  Belvedere  avenue  upon  which 
the  sidewalk  in  question  was  laid  was  a  pubUc  highway,  ac- 
tually opened  and  used  as  such.  Even  if  it  be  assumed,  there- 
fore, that  the  property  in  question  abuts  upon  that  part  of 
Belvedere  avenue  referred  to  by  the  ordinance  of  October  16, 
1889,  the  utmost  that  can  be  claimed  for  this  affidavit  is  that 
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it  aaserts  that  the  property  in  question  abuts  upon  that  part 
of  Belvedere  avenue  which  has  not  yet  been  widened,  but  with 
regard  to  which  the  city  has  adopted  a  plan  locating  a  street 
which  if  ever  carried  into  effect  by  a  legal  opening  of  the  street 
will  result  in  widening  Belvedere  avenue.  The  affidavit  does 
not  allege  that  any  municipal  action  has  ever  been  taken  au- 
thorizing the  opening  of  Belvedere  avenue  to  the  increased 
width  in  front  of  her  property.  Giving  to  this  branch  of  the 
affidavit  the  most  liberal  interpretation  possible  in  favor  of  the 
defendant  it  amoimts  simply  to  an  all^ation  that  the  city  has 
adopted  a  plan  locating  a  street  which  if  ever  carried  into  effect 
by  proper  municipal  action  will  result  in  the  widening  of  Bel- 
vedere avenue,  an  existing  public  highway.  The  adoption  of 
this  plan,  merely  locating  the  street  as  of  the  additional  width, 
was  a  declaration  by  the  municipality  of  contemplated  future 
action,  to  be  carried  into  effect  when,  in  the  judgment  of  the 
mimicipal  authorities,  conditions  might  require  the  widening  of 
the  street.  The  strip  of  land  affected  by  the  proposed  widening 
was  not  thus  made  a  part  of  the  public  highway;  in  order  to 
make  it  such  the  municipality  must  proceed  in  a  legal  manner 
to  open  the  street  to  the  increased  width.  The  mere  location  of 
the  street  did  not  otitic  the  owners  of  the  land  which  may 
eventually  be  taken  by  the  proceeding  to  widen,  to  damages, 
that  is  a  matter  which  will  have  to  be  settled  when  the  munic- 
ipal authorities  determine  to  open  the  street  to  the  increased 
width.  The  time  when  the  additional  strip  of  land  shall  be 
added  to  and  made  a  part  of  the  existing  public  highway  is  a 
matter  exclusively  witiiin  the  discretion  of  the  municipal  au- 
thorities: Eittanning  Borough  v.  Thompson,  211  Pa.  169.  This 
defendant  is  now,  so  far  as  the  allegations  of  this  affidavit  of 
defense  indicate,  the  owner  of  the  land  directly  abutting  upon 
Belvedere  avenue  as  now  opened  and  used  as  a  public  highway, 
along  which  the  sidewalk  in  question  was  laid,  and  when  the 
city  proceeds  to  widen  Belvedere  avenue,  if  it  ever  does  so,  she 
will  be  in  position  to  assert  a  claim  for  any  damage  which  she 
may  sustain  by  the  appropriation  of  that  part  of  her  property. 
It  is  not  unusual  for  municipalities  to  adopt  plans  looking  to  the 
widening  of  long  existing  public  highways,  without  at  once 
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proceeding  to  open  the  highways  to  the  additional  width  or 
even  intending  such  action  in  the  immediate  future.  The  plan 
locating  for  the  additional  width  may  be  adopted  and  the 
process  of  actual  widening  may  be  long  delayed;  a  part  of  the 
street  may  be  opened  to  the  additional  width  at  one  time  and 
other  fragments  of  it  from  time  to  time  as  conditions  require. 
The  original  street  does  not  lose  its  character  as  a  public  high- 
way, the  several  parts  of  its  length  as  they,  respectively,  are 
from  time  to  time  legally  opened  to  the  new  width,  continue  to 
be  parts  of  the  highway,  although  one  part  may  be  wid^  than 
another.  The  duty  of  the  city  is  to  maintain  the  several  parts 
to  the  width  they  have  been  opened.  The  extent  to  which  the 
several  parts  of  the  street  have  legally  become  a  part  of  the 
pubUc  highway  must  determine  the  obligations  of  the  owners 
of  property  abutting  upon  such  parts  of  the  street  and  the 
charges  to  which  that  property  is  subject.  The  part  of  the 
affidavit  of  defense  above  quoted  does  not  aver  facts  which 
would  sustain  a  finding  that  the  strip  of  land  twenty  feet  wide 
across  the  westward  end  of  her  lot  had  become  a  part  of  Belve- 
dere avenue  and  is  not  a  sufficient  defense  to  the  claim  filed  by 
the  city. 

The  allegation  that  the  sidewalk  was  not  "constructed  ac- 
cording to  the  ordinance  of  the  City  of  York  or  any  ordinance, 
and  the  said  pavements  so  constructed  on  both  Salem  Avenue 
and  Belvedere  Av^ue  are  not  constructed  according  to  the 
grade  and  aUgnment  adopted  by  the  said  City  of  York,  and 
therefore  the  said  Mary  J.  Beitzel,  the  abutting  property  owner, 
is  not  liable  therefor,"  is  entirely  insufficient.  The  affidavit 
does  not  deny  that  the  ordinance  recited  in  the  claim  filed  by 
the  city  authorized  the  city  to  construct  sidewalks  on  Salon 
avenue  and  Belvedere  avenue  at  the  expense  of  the  defendant. 
The  aUegation  just  quoted  manifestly  refers,  only,  to  the  phys* 
ical  construction  of  the  pavement;  it  does  not  state  whether 
the  city  had  adopted  a  grade  and  caused  the  street  to  be  acta- 
aUy  graded,  nor  does  it  state  how  the  pavem^t  was  laid  with 
regard  to  the  natural  grade.  It  avers  that  the  pavement  was 
not  constructed  according  to  the  ordinance,  but  it  fails  to  state 
in  what  respect  the  construction  departed  from  the  provisions 
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of  the  ordinance.  This  part  of  the  aflBdavit  was  at  best  but  an 
expression  of  opinions  and  conclusions,  unsupported  by  spe- 
cific statements  of  fact,  and  is  insufficient  to  prevent  judgment: 
Erie  City  v.  Butler,  120  Pa.  374;  Pittsburg  v.  MacConnell,  130 
Pa.  463;  Harrisburg  v.  Baptist,  156  Pa.  526. 

The  final  averment  of  the  affidavit  that  there  can  be  no 
recovery  because  the  claim  is  "not  apportioned  to  the  several 
pavements  and  the  said  streets  as  is  necessary  for  the  collec- 
tion,'' is  without  merit.  The  affidavit  does  not  aUege  that  the 
land  against  which  the  claim  is  filed  is  not  a  single  property. 
The  claim  shows  that  this  was  a  property  located  on  the  comer 
of  two  streets,  and  it  was  proper  for  the  city  authorities  to  re- 
quire that  the  entire  sidewalk,  upon  both  the  streets  on  which 
the  property  directly  abutted,  should  be  put  into  proper  con- 
dition at  the  same  time;  it  certainly  would  be  no  advantage  to 
the  defendant  to  have  this  single  claun  divided,  thus  subject- 
ing her  to  the  cost  of  two  proceedings.  If  for  any  reason  it  is 
made  to  appear  that  this  claim  should  be  apportioned  between 
different  parts  of  the  property,  the  fourteenth  section  of  the 
act  of  June  4, 1901,  affords  the  defendant  a  complete  remedy. 
The  affidavit  of  defense  was  insufficient  to  prevent  judgment. 

The  order  of  the  court  below  is  reversed  and  the  record  is 
remitted  to  the  court  below,  with  direction  to  enter  judgment 
against  the  defendant  for  such  sum  as  to  right  and  justice  may 
belong,  unless  other  legal  or  equitable  cause  be  shown  to  the 
court  below  why  such  judgment  should  not  be  so  entered. 


Johnston  v.  Shepard,  Appellant. 

Landlord  and  tenant — Principal  and  surety— Bond— BaUment—'Dia' 
tress, 

A  landlord  levied  for  rent  in  arrear  upon  the  household  goods  of  his 
tenant,  and  also  upon  two  hearses  and  a  casket  wagon  which  the  tenant 
held  as  bailee.  Subsequently  the  tenant  became  bankrupt  and  claimed 
as  his  exemption  the  household  goods  which  had  been  levied  upon. 
Subsequently  the  tenant's  father,  in  order  to  release  the  household  goods, 
gave  a  bond  to  the  landlord,  the  condition  of  which  was  that  the  obligor 
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should  pay  any  difference  between  the  amount  the  landlord  should  re- 
ceive from  the  trustee  m  bankruptcy  and  the  amoimt  of  rent  due.  The 
bond  finisher  stated  that  it  was  the  purpose  and  intent  of  the  parties 
that  unless  the  landlord  should  receive  from  the  trustee  his  entire  rent 
dium,  the  obligor  should  pay  the  same,  or  any  portion  thereof  not  paid 
to  the  landlord  from  the  bankrupt's  estate.  The  trustee  in  bankruptcy 
disclaimed  the  hearses  and  casket  wagon  and  thereafter  the  landloid 
assigned  the  bond  to  the  bailors  of  the  hearses  and  casket  wagon,  who 
paid  him  the  full  amount  of  his  rent.  Prior  to  this  assignment  the 
obligor  notified  the  landlord  that  he  would  insist  upon  the  latter  ex- 
hausting the  remedy  he  had,  by  a  lien  upon  the  property  on  the  prem- 
ises, including  the  hearses  and  wagon.  Held,  (1)  that  the  fact  that  the 
trustee  disclaimed  the  hearses  and  wagon  did  not  affect  the  surety's 
obligation  to  pay  according  to  the  plain  and  unmistakable  terms  of  the 
bond ;  (2)  that  the  bailors  of  the  hearses  and  casket  wagon  had  an  equity 
to  have  the  tenant's  own  property  first  applied  to  payment  of  the  rent; 
and  (3)  that  as  between  the  equity  of  the  surety  and  the  equity  of  the 
bailors  of  the  hearses  and  casket  wagon,  the  latter  equity  was  superior. 

Argued  April  22,  1909.  Appeal,  No.  131,  April  T.,  1909,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co.,  Oct.  T., 
1907,  No.  441,  for  plaintiffs  on  case  stated  in  suit  of  William 
McC.  Johnston  for  use  of  Joseph  G.  Cunningham  et  al.,  trading 
as  James  Cunningham  Son  &  Company,  v.  Stephen  A.  Shepard. 
Before  Rice,  P.  J.,  Porter,  Henderson,  Morrison,  Orlady 
and  Head,  JJ.    Affirmed. 

Case  stated  to  determine  liability  on  a  bond. 

Shaper,  J.,  filed  the  following  opinion: 

From  the  case  stated  it  appears  that  the  plaintifif,  Johnston, 
was  the  owner  of  lands  which  he  leased  to  one  William  H. 
Shepard,  by  a  written  lease  containing  a  waiver  of  exemption, 
that  Shepard's  rent  was  in  arrears  $431  and  Johnston  levied 
upon  the  personal  property  in  Shepard's  possession  on  the  prem- 
ises upon  a  distress  for  rent.  It  further  appears  that  the  prop- 
erty so  levied  upon  consisted  of  household  furniture  valued  at 
$254  and  other  property  of  Shepard's  valued  at  $658.52,  and 
two  hearses  and  a  casket  wagon  of  which  Shepard  was  bailee 
under  a  written  contract  with  James  Cunningham  Son  &  Com- 
pany, the  use  plaintiff  herein,  under  the  terms  of  which  after 


Digitized  by 


Google 


JOHNSTON  V.  SHEPARD,  Appellant.  205 

208.  (1909).]  Opinion  of  Court  below. 

the  payment  of  a  certain  amount  of  rent  it  was  agreed  that 
Shepard  should  become  the  owner  of  the  property.  Something 
over  one-half  of  the  rental  was  paid,  the  other  half  remaining  un- 
paid^ the  value  of  the  hearses  and  wagon  being  $2,000. 

Some  time  after  the  levy,  how  soon  does  not  appear  from  the 
case  stated,  William  H.  Shepard  became  bankrupt,  and  claimed 
as  exempt  imder  the  bankruptcy  law,  the  household  goods 
above  mentioned. 

Desiring  to  obtain  possession  of  these  household  goods  Wil- 
liam H.  Shepard  procured  his  father,  Stephen  A.  Shepard,  the 
defendant  herein,  to  execute  and  deliver  his  bond  to  the  plain- 
tiff in  the  sum  of  $431,  conditioned  by  the  payment  to  Johnston 
of  the  sum  of  $431,  less  any  amount  which  Johnston  should  re- 
ceive on  account  of  his  rent  claim  from  the  trustee  in  bank- 
ruptcy. This  bond  was  given^  as  set  out  in  the  case  stated,  on 
consideration  of  the  release  of  the  household  goods  above  men- 
tioned, and  upon  its  execution  Johnston  released  from  his  levy 
these  household  goods,  and  they  were  taken  into  the  possession 
of  William  H.  Shepard,  Johnston  in  the  meantime  retaining 
his  levy  upon  the  other  property.  About  three  months  after  the 
bankruptcy  the  defendant  notified  the  counsel  of  plaintiff  that 
he  would  insist  upon  the  landlord  exhausting  the  remedy  he  had 
by  a  lien  upon  the  property  on  the  premises,  including  the 
hearses  and  wagon,  and  that  he  would  claim  not  to  be  bound  by 
the  bond  in  suit  unless  that  were  done.  About  the  same  time 
the  trustee  in  bankruptcy  disclaimed  the  hearses  and  casket 
wagon,  declining  to  pay  the  balance  of  the  rental  which  would 
enable  him  to  take  possession  of  them  as  the  property  of  the 
bankrupt,  and  shortly  thereafter  James  Cxmningham  Son  A 
Company  agreed  with  Johnston  to  purchase  his  bond  from  him, 
and  paid  him  the  sum  of  $431,  whereupon  Johnston  released 
the  hearses  and  wagon  from  his  claim  for  rent,  and  the  bond 
was  thereafter  assigned  in  writing  to  the  Cunningham  company. 
It  is  agreed  in  the  case  stated  that  certain  definite  judgments 
therein  set  out  may  be  entered  by  the  court,  or  that  the  court 
may  render  such  other  judgment  as  in  its  opinion  may  be  war- 
ranted by  the  facts. 

Cunningham  &  Son,  the  use  plaintiffs,  having  purchased  the 
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bond,  are  entitled  to  use  it  precisely  as  Johnston  might  have 
done,  and  in  his  name.  The  sole  question,  therefore,  is  whether 
Johnston  was  bound  in  reUef  of  the  defendant  to  proceed  with 
his  distress.  If  all  the  goods  had  been  the  property  of  the  ten- 
ant there  might  be  some  force  in  the  contention  of  defendants, 
that  the  plaintiff  having  received  the  bond  in  consideration  of 
the  release  of  the  household  goods,  ought  to  have  understood 
that  the  other  goods  were  to  be  pursued  by  him,  although  this 
is  at  least  doubtful.  There  can  be  no  question  that  one  who  is 
surety  of  the  pajrment  of  rent  cannot  ordinarily  require  the 
landlord  to  distrain  for  the  rent  in  his  relief,  Ruggles  v.  Holden, 
3  Wendell,  216,  and  one  who,  after  distress  and  levy,  gives  a 
bond  conditioned  for  the  pajrment  of  all  the  rent  which  the 
landlord  shall  not  receive  from  the  trustee  in  bankruptcy  ought 
scarcely  to  be  heard  to  say  that  such  a  condition  meant  that  he 
was  to  pay  only  what  the  landlord  did  not  receive  from  the 
trustee  in  bankruptcy  or  from  the  proceeds  of  his  levy. 

But,  however  this  may  be,  in  the  present  case  the  hearses  and 
wagon,  the  release  of  which  is  complained  of,  did  not  belong  to 
the  tenant,  but  were  levied  upon  because  they  were  found  upon 
the  premises.  If  they  had  been  sold  for  the  rent,  the  owners 
would  have  had  an  action  against  the  tenant  for  their  value, 
and  these  owners  had  an  equity  to  have  the  property  of  the 
tenant  first  applied  to  the  pajrment  of  the  debt.  The  defendant 
then  comes  into  the  case  and  by  a  bond  given  for  the  very  pur- 
pose, takes  away  from  the  property  subject  to  the  levy  $254 
worth  of  goods  which  belong  to  the  tenant,  his  principal  and  the 
owners  of  the  hearses,  and  which  ought  to  have  been  sold  first 
to  pay  the  rent.  As  between  any  equity  he  may  have  had  to 
require  the  landlord  to  sell  the  goods  he  distrained  upon,  and  the 
equity  of  the  owners  of  the  hearses  to  be  relieved  by  the  goods 
of  the  tenant  himself,  we  are  of  opinion  that  the  latter  equity 
is  superior,  and  that,  therefore,  the  release  of  the  hearses  by 
the  plaintiff  does  not  relieve  the  defendant  from  the  duty  of 
keeping  the  condition  of  his  bond,  which  is  to  pay  all  the  rent 
not  received  by  the  plaintiff  from  the  trustee  in  bankruptcy. 

It  is  shown  in  the  case  stated,  that  this  amount  is  $420.65. 
We  are  of  opinion,  therefore,  that  the  plaintiff  is  entitled  to 
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judgment  for  the  paialty  of  the  bond,  to  be  released  upon  the 
pajrment  of  S420.65,  with  interest  from  Jime  13, 1906,  and  judg- 
ment is  entered  accordingly. 

Error  assigned  was  in  entering  judgment  for  plaintiff  on  case 
stated. 

Elmer  L.  Kidney,  for  appellant. — ^The  hearses  and  casket 
wagon  were  liable  to  distress  for  the  rent:  Myers  v.  Esery,  134 
Pa.  177;  Price  v.  McCallister,  3  Grant,  248;  Bevan  v.  Crooks,  7 
W.  &  S.  462. 

The  equitable  plaintiffs  could  not  have  required  Johnston, 
the  landlord,  to  insist  upon  his  waiver  of  exemption  and  to  ex- 
haust the  tenant's  household  goods  before  having  recourse  to 
the  hearses  and  casket  wagon:  Feak's  App.,  81*  Pa.  76;  Mc- 
CJowen  V.  Eisenbuth,  2  Pearson,  262;  Kehler  v.  Dunkleberger,  2 
Leg.  Rec.  R.  271;  Temple  v,  Gough,  9  Pa.  C.  C.  Rep.  85. 

Courts  favor  the  right  to  the  benefit  of  the  exemption  laws: 
Fitler's  Est.  14  W.  N.  C.  62. 

C.  C.  Dickey,  of  Shiraa  cfc  Dickey,  for  appellees. — ^A  surety  has 
no  right  to  call  upon  the  landlord  to  distrain  the  tenant's  goods 
for  rent  in  arrear:  Ruggles  v.  Holden,  3  Wend.  216. 

That  the  defendant  had  no  equity  against  the  plaintiffs  we 
think  is  settled  by  the  opinion  of  the  Supreme  Court  in  Brown  v. 
Sims,  17  S.  &  R.  138,  holding  that  goods  placed  in  the  way  of 
trade  on  storage  are  not  liable  to  distress  for  rent:  Riddle  v. 
Welden,  5  Wharton,  9. 

A  tenant  on  whose  premises  the  property  of  a  stranger  is 
sdsed  for  rent  is  liable  over  to  the  stranger:  O'Donnel  v.  Sey- 
bert,  13  S.  &  R.  54. 

Opinion  by  Rice,  P.  J.,  October  11, 1909: 

The  majority  of  the  judges  of  this  court  who  heard  the  case 
are  clearly  of  opinion  that  the  judgment  should  be  affirmed  for 
the  reasons  given  by  the  learned  judge  of  the  common  pleas. 
In  view,  however,  of  one  phase  of  the  argument  of  the  learned 
counsel  for  appellant  it  seems  proper  to  emphasize  by  repetition 
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the  proposition  that  lies  at  the  foundation  of  the  case,  that  the 
words  of  the  condition  of  the  bond  were  not "  that  the  remainder 
of  the  property  levied  upon  should  be  sufficient  to  pay  the  rent 
in  arrear,"  which,  perhaps,  might  have  left  room  for  argument 
that  what  was  meant  was  that  all  the  property  levied  upon 
should  prove  suffici^t  in  value  to  satisfy  the  rent,  but  ^t 
the  obligor  should  pay  "any  deficit  or  difference  between  the 
amount  said  Johnston  shall  receive  from  the  trustees  in  bank- 
ruptcy of  the  estate  of  his  son,  William  H.  Shepard,  .... 
upon  the  final  distribution  thereof,  upon  the  said  claim  for  rent 
to  be  properly  filed  and  proved  before  the  referee,  and  the  said 
$431."  Then  to  remove  any  possible  doubt  as  to  the  meaning 
and  purpose  of  the  bond,  the  parties  out  of  abundant  cautiooi 
added  the  words,  "the  purpose  and  intent  of  this  bcmd  being, 
that  unless  the  said  Johnston  shall  receive  from  the  trustee  in 
bankruptcy  his  entire  rent  claim  of  $431  that  the  said  obligor 
shall  pay  the  same,  or  any  portion  thereof  not  paid  to  said 
Johnston  from  said  bankrupt  estate.''  Whether  or  not  the  par- 
ties actually  expected  that  the  trustee  in  bankruptcy  would 
disclaim,  by  leave  of  court,  the  hearses  and  casket  wagon,  and 
thus  separate  them  from  the  bankrupt  e^te,  we  have  no 
means  of  knowing ;  nor  is  that  a  material  question.  They  must 
be  deemed  to  have  contracted  with  knowledge  that  such  con- 
tingency might  lawfully  happen,  hence  the  fact  that  it  did  hap- 
pen cannot  affect  the  defendant's  obligation  to  pay  according 
to  the  plain  and  unmistakable  terms  of  his  bond.  The  construc- 
tion of  the  bond  being  free  from  doubt,  the  sole  question  is,  as 
the  learned  judge  says,  whether  Johnston  was  bound  in  relief 
of  the  defendant  to  proceed  with  his  distress  upon  goods  of  a 
bailor  of  the  tenant  which  were  liable  only  because  they  were 
found  on  the  premises.  We  can  add  nothing  profitably  to  the 
opinion  of  the  learned  judge  in  support  of  the  conclusion  that 
he  was  not  bound  so  to  do. 
Judgment  affirmed. 
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Principal  and  agent — Real  estate  broker — Cammiaaiane — Securing  piir- 
chaeer. 

1.  Where  the  owner  of  a  licensed  hotel  gives  a  real  estate  broker  the 
li^t  to  sell  the  licensed  business  and  furniture,  fixtures  and  personal 
property  incident  thereto,  and  a  lease  for  years  of  the  real  estate  itself, 
and  further  agrees  to  give  the  broker  ten  da3rs'  written  notice  of  an  in- 
tention to  withdraw  the  sale  of  the  business  from  the  agency  of  the 
broker,  and  the  owner  sells  the  property  to  a  purchaser  without  any  aid 
whatever  from  the  agent,  and  without  having  revoked  the  agency,  the 
agent  will  be  entitled  to  recover  compensatory  damages  for  money  ex- 
pended and  time  and  labor  devoted  towards  tiie  accomplishment  of  the 
sale,  even  if  he  has  not  brought  a  purchaser  to  his  principal. 

2.  In  such  a  case  the  agent  is  not  entitled  to  the  full  commissions 
specified  in  the  contract  of  agency  by  entering  into  an  agreement  with  a 
purchaser  to  sell,  not  only  the  licensed  business,  with  its  incidents  and 
the  lease  of  the  real  estate,  but  also  the  real  estate  itself;  nor  will  he  be 
entitled  to  his  conmiissions  if  the  agreement  of  sale  is  conditional  upon 
the  proposed  purchaser  securing  a  loan  of  an  amoimt  specified,  if  there 
is  no  evidence  to  show  that  purchaser  had  the  financial  ability  to  borrow 
such  a  sum  and  satisfactorily  secure  its  repasrment. 

3.  In  an  action  by  the  agent  against  the  owner  to  recover  his  full 
oonmiissions,  the  plaintiff  must  show  that  he  had  procured  for  the  de- 
fendant a  party  with  whom  the  defendant  was  satisfied,  and  who  actually 
contracted  for  the  property  at  a  price  acceptable  to  the  owner;  or  that  it 
was  throu^  his  efforts  that  the  purchaser  was  secured,  to  whom  the  de- 
fendant after  he  wrongfully  took  the  matter  out  of  the  agent's  hands, 
made  the  sale;  or  that  even  if  he  had  not  secured  any  binding  contract 
from  the  proposed  purchaser,  he  had  actually  produced  to  his  principal 
a  purchaser  ible  and  ready  to  perform  his  part  of  the  proposal,  so  that 
the  failure  to  complete  an  actual  sale  resulted  alone  fn^n  th^  fault  or  in- 
alnlity  of  the  principal. 

Argued  May  10,  1909.  Appeal,  No.  24,  April  T.,  1909,  by 
defendant,  from  judgment  of  C.  P.  Armstrong  Co.,  June  T., 
1907,  No.  204,  on  verdict  for  plaintiff  in  case  of  S.  V.  Thomp- 
son Company  v.  D.  A.  Goldman.  Before  Rice,  P.  J.,  Porter, 
Hendebson,  Morrison,  Head  and  Beaver,  JJ.   Reversed. 

Assumpsit  to  recover  commissions  for  the  sale  of  real  estate. 
Before  Patton,  P.  J. 
Vol.  xu— 14 
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The  court  chained  in  part  as  follows : 

This  is  what  is  known  in  law  as  an  action  of  assumpsit, 
brought  by  S.  V.  Thompson  &  Co.  against  David  A.  Goldman, 
to  recover  the  sum  of  $612.50,  with  interest  from  April  16, 
1907,  being  the  amount  that  the  plaintiffs  claim  is  due  them 
by  reason  of  their  having  acted  as  real  estate  agent  in  the  sale 
of  Mr.  Goldman's  hotel  property,  known  as  the  Commercial 
Hotel,  in  the  borough  of  Ford  City.  On  the  part  of  the  plain- 
tiff, they  offered  in  evidence  a  written  contract,  dated  April  16, 
1907,  and  signed  by  D.  A.  Goldman,  in  which  he  agrees  and 
sa}rs,  ''I  have  this  day  placed  in  the  hands  of  S.  V.  Thompson 
Co.,  hotel  business,  described  in  detail  below,  for  sale,  and 
hereby  constitute  them  my  sole  agents,  with  the  exclusive 
right  to  dispose  of  the  same  at  the  stipulated  price  of  $12,500, 
or,  such  sum  as  may  be  agreed  upon  later. 

"  For  their  services,  I  agree  to  pay  them  a  commission  of  five 
per  cent,  on  the  sale  of  the  same.  And  I  further  agree  to  give 
them  ten  days'  written  notice  of  my  intention  to  withdraw  the 
business  from  their  agency." 

Then  follows  paragraphs,  giving  all  the  description  of  the 
property.  There  is  no  dispute  in  this  case  that  Mr.  Goldman 
executed  this  contract  with  the  plaintiff.  Mr.  Thompson  is 
called  on  the  witness  stand,  and  he  testified  that  it  was  in  pur- 
suance of  that  contract  that  his  company  proceeded  to  adver- 
tise this  property  and  to  hunt  for  purchasers,  and  that  in  pur- 
suance thereof  on  May  21, 1907,  the  S.  V.  Thompson  Company 
entered  into  an  agreement  with  a  certain  Wilson  &  Shaffer  to 
sell  them  this  particular  property,  for  the  smn  of  $12,250.  So 
far  as  that  is  concerned  there  is  no  dispute  in  the  case. 

The  first  dispute  arises  in  this  way.  You  will  notice  the  first 
contract  was  that  Mr.  Goldman  authorized  these  people  to 
sell  for  the  sum  of  $12,500.  The  agents  entered  into  a  contract 
to  sell  for  $12,250,  dropping  $250,  while  the  contract  called 
for  a  sale  at  $12,500,  or  such  sum  as  might  be  agreed  upon 
later.  If  I  recollect  the  testimony,  but  it  is  entirely  for  the 
jury  to  say  how  this  is,  the  plamtiff  testified  that  when  he  sold 
this  property  to  Wilson  &  Shaffer  for  $12,250,  that  Mr.  Odd- 
man  agreed  to  that,  and  consented  to  that  reduotiont   If  I  re- 
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call  the  testunony  correctly,  Mr.  Gkddman,  so  far  as  that  is 
C(mcemed,  does  not  deny  that  he  did  agree  that  they  should 
sdl  for  $12,250.  If  that  is  the  testimony,  then  that  difference 
would  be  brushed  away,  but  if  you  find  that  Mr.  Goldman  de- 
nies that,  then  it  would  be  a  question  for  the  jury  to  determine 
whether  Mr.  Thompson  is  telling  the  truth  or  Mr.  Goldman  is 
telling  the  truth  as  to  that  particular. 

The  second  difference,  set  up  by  the  defendant,  is  that  Mr. 
Goldman  only  authorised  these  agents  to  sell  the  furniture, 
fixtures  and  good  will  of  the  hotel,  and  that  their  agency  did 
not  include  authority  to  sell  the  real  estate.  [From  the  read- 
ing of  the  article  of  agreement,  that  would  seem  to  be  true, 
and  when  these  men,  composing  the  S.  V.  Thompson  Company 
came  to  sell  to  ^^^^Ison  &  Shaffer,  they  not  only  included  the 
furniture,  fixtures  and  good  will,  but  they  abo  included  the 
real  estate.  Now,  that  would  be  a  very  serious  discrepancy  if 
there  was  nothing  else  in  the  way  to  explain  that.  Mr.  Thomp- 
son is  called,  and  also  Mr.  Himter,  on  the  part  of  the  plaintiff, 
and  they  say  that  this  second  agreement  was  submitted  to 
David  Goldman  at  Pittsburg,  when  they  came  to  talk  this 
matter  over,  and  that  after  an  examination  of  it,  he  said  that 
it  was  all  right,  and  that  he  was  satisfied  with  the  contract.  If 
that  is  true,  then  there  evidently  was  a  misunderstanding  of 
tte  paper,  or  the  paper  was  not  drawn  up  correctly.]  [1]  [If  this 
paper  was  drawn  up  between  the  S.  V.  Thompson  Company  on 
the  one  side,  and  Wilson  &  Shaffer  on  the  other,  and  if  that 
was  submitted  to  Mr.  Goldman,  and  he,  in  the  presence  of  Mr. 
Th(Hnpson  and  Mr.  Hunter,  said  that  the  agreement  was  all 
right,  and  for  them  to  go  ahead  with  it,  and  he  would  stand 
over  it,  then  Mr.  Goldman  could  not  now  at  this  late  day,  re- 
pudiate that  contract.]  [2]  [Mr.  Goldman  admits  that  the  con- 
tract was  shown  to  him,  but  he  said  that  he  did  not  read  it,  and 
pcdd  no  attention  to  it.  Gentlemen  of  the  jury,  there  is  another 
discrepancy,  that  you  will  have  to  decide.  If  you  believe  that, 
taking  aU  the  surrounding  facts  and  circumstances  into  con- 
sideration, that  these  two  men,  Mr.  Thompson  and  Mr.  Hunter, 
diowed  this  agreement  to  Mr.  Gddman,  and  he  said  that  it  was 
all  right,  and  he  understood  it,  then  he  could  not  at  this  late 
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day  escape  from  paying  his  commission  by  setting  up  such  a 
difference  as  that.]  [3] 

A  third  defense  set  up  by  Mr.  Goldman  is,  that  this  sale  was 
not  completed,  that  although  the  Thompson  Company  made 
an  agreement  to  sell  this  property  to  Wilson  &  Shaffer  for 
$12,500,  that  Wilson  &  Shaffer  never  paid  the  money.  It  is 
an  admitted  fact  that  Wilson  &  Shaffer  did  not  pay  the  money. 
Hence,  if  there  was  nothing  else  in  the  way,  the  Thompson 
Company  could  not  recover  their  commission  for  something 
they  did  not  sell,  but  the  contention  of  the  plaintiff  is  this,  they 
say,  and  you  will  notice  in  this  first  contract,  Mr.  Goldman 
agrees  to  give  them  ten  da3rs'  written  notice  of  his  intention  to 
withdraw  the  sale  of  that  property  from  their  agency.  Now, 
it  is  admitted  that  Mr.  Goldman  never  did  give  them  any 
written  notice  that  he  withdrew  that  property  from  their 
agency. 

[Gentlemen  of  the  jurj%  we  instruct  you  that  if  you  believe 
that  testimony,  and  it  is  uncontradicted,  that  Mr.  Goldman 
never  did  withdraw  this  property  from  their  agency,  but  turned 
around  and  on  May  7,  sold  it  to  Mr.  Morrow,  and,  therefore,  put 
it  out  of  his  hands  to  comply  with  his  contract  with  the  S.  V. 
Thompson  Company,  then  the  plaintiff  could  recover,  notwith- 
standing that  the  property  was  not  sold  to  Wilson  &  Shaffer, 
because  Mr.  Goldman,  having  made  a  contract  of  that  kind  to 
not  withdraw  the  property  from  the  hands  of  these  men  with- 
out ten  days'  written  notice,  could  not  after  they  had  gone  to 
the  expense  of  hunting  and  finding  a  purchaser,  sell  to  another 
man,  and  thereby  deprive  them  of  their  commission  for  their 
labor.]  [4]  He  could  not  take  advantage  of  his  own  wrong,  and 
his  own  fault,  and  thereby  deprive  these  men  of  their  commis- 
sion. If  he  wanted  to  do  that  he  should  have  served  written 
notice  on  them  that  he  withdrew  the  property  from  their  agency, 
and  that  would  have  given  them  ten  days  in  which  to  complete 
their  sale.  [If  he  had  done  that  Mr.  Goldman  would  not  have 
to  pay  them  their  conomission,  but  if  he  did  not  withdraw  the 
property  from  their  agency,  then  they  would  be  entitled  to  their 
commission,  notwithstanding  the  fact  that  they  did  not  C(Hn- 
plete  the  sale.]  [5] 
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Verdict  and  judgment  for  plaintiff  for  $642.50.  Defendant 
appealed. 

Errors  assigned  among  others  were  (1-5)  above  instructions, 
quoting  them. 

R.  L.  RalsUm,  for  appellant.— The  court  cannot  say  as  a 
matter  of  law  that  the  broker  if  given  the  additional  ten  days 
would  have  earned  his  commission,  and  that  being  deprived 
of  them  he  has  suffered  damages  to  the  extent  of  the  commis- 
sion: Adams  Express  Co.  v.  Egbert,  36  Pa.  360;  Blackstone  v. 
Buttermore,  63  Pa.  266;  Jaekel  v.  Caldwell,  156  Pa.  266;  Hill  v. 
Jones,  152  Pa.  433;  Black  v.  Pentony,  30  Pa.  Superior  Ct.  38; 
KeUy  V.  MarehaU,  172  Pa.  396;  Kifer  v.  Yoder,  198  Pa.  308. 

A  broker  is  not  entitled  to  commissions  if  he  secures  a  con- 
ditional purchaser,  and  his  authority  is  revoked  before  a  sale 
is  made :  Vincent  v.  Woodland  Oil  Co.,  165  Pa.  402. 

In  an  action  to  recover  commission  for  the  sale  of  real  estate 
there  can  be  no  recovery  where  the  plaintiff  was  not  the  effi- 
cient cause  of  effecting  the  sale,  or  of  bringing  the  purchaser 
and  owner  of  the  property  together:  Johnston  v.  Seidel,  150 
Pa.  396;  Burchfield  v.  Griffith,  10  Pa.  Superior  a.  618;  Pierce 
V.  Truitt,  21 W.  N.  C.  569;  Clark  v.  Lindsay,  7  Pa.  Superior  Ct. 
43. 

Floy  C.  Jones,  for  appellee,  cited:  Seabury  v.  Fidelity  Ins. 
Trust  &  Safe  Dep.  Co.,  205  Pa.  234. 

Opinion  by  Head,  J.,  November  8, 1909: 

As  the  case  of  the  plamtiffs  is  presented  in  the  pleadings  and 
record,  their  right  to  recover  the  amount  of  the  conunission 
represented  by  the  verdict  was  rested  on  their  ability  to  estab- 
ligii  two  propositions  of  fact:  (a)  That  the  defendant  had  en- 
tered into  a  contract  with  them,  by  the  terms  of  which  he 
obliged  himself  to  pay  upon  certain  conditions  the  sum  sued 
for;  (b)  that  the  conditions  necessary  to  make  that  imdertak- 
ing  an  absolute  one  had  been  complied  with  by  them. 

As  to  the  first  proposition  they  experienced  no  difficulty  be- 
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cause  it  was  admitted  that  such  a  contract  had  been  executed, 
and  as  it  had  been  reduced  to  writing  and  was  offered  in  ev- 
idence, there  is  no  room  for  dispute  as  to  its  terms.  By  this 
agreement  the  plaintiffs  were  given  the  right  to  sell  and  dis- 
pose of  certain  property  of  the  defendant,  to  wit:  the  hotel 
business  he  was  conducting  as  a  licensed  landlord,  and  furni- 
ture, fixtures  and  personal  property  in  and  on  the  licensed 
premises,  and  a  lease  for  years  of  the  real  estate  itself.  The 
agreement  then  declared  "for  their  services  I  agree  to  pay 
them  a  commission  of  five  per  cent  on  the  sale  of  the  same/' 

Now  it  is  an  undeniable  fact  in  the  record  before  us  that  the 
only  sale  of  the  property  covered  by  the  agreement  actually 
made  and  completed  was  made  by  the  defendant  himself  to 
one  W.  H.  Morrow.  It  is  not  contended  that  the  plaintiffs  had 
anything  whatever  to  do  with  this  sale.  They  had  never  had 
any  negotiations  with  Morrow.  It  was  not  through  their 
efforts,  or  by  reason  of  any  informaticm  derived  from  them, 
directly  or  indirectly,  that  the  purchaser  and  seller  were  brought 
together.  This  negotiation  was  begun  and  completed  without 
the  knowledge  of  the  plaintiffs  and  received  no  aid  from  their 
efforts.  They  cannot,  therefore,  recover  the  stipulated  com- 
mission because  of  anything  they  did  in  connection  with  the 
actual  sale  of  the  property  and  the  transfer  of  the  title  from 
the  defendant  to  Morrow. 

Numerous  decisions  in  Pennsylvania  have  construed  con- 
tracts sunilar  to  the  one  before  us,  and  an  examination  of  these 
cases  will  show  that  the  plaintiffs,  under  certain  conditions, 
might  still  recover  the  amount  of  the  commission  claimed  not- 
withstanding the  facts  already  recited.  In  Keys  v.  Johnson, 
68  Pa.  42,  it  is  said:  "A  broker  becomes  entitled  to  his  com- 
missions whenever  he  procures  for  his  principal  a  party  with 
whom  he  is  satisfied,  and  who  actually  contracts  for  the  pur- 
chase of  the  property  at  a  price  acceptable  to  the  owner.  .  •  • 
When  he — ^the  broker— has  commenced  a  negotiation  with  a 
purchaser,  the  owner  cannot,  while  such  negotiation  is  pend- 
ing, take  the  matter  into  his  own  hands  and  complete  it  either 
at  or  below  the  price  first  limited,  and  then  refuse  to  pay  the 
commissions."     In  Middleton  v.  Thompson,   163  Pa,   112, 
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Mr.  Justice  Mttchbll,  after  reviewing  a  number  of  the  de- 
cisions on  the  subject,  says:  ''These  cases  show  clearly  that  a 
binding  contract  is  not  essential  where  the  party  produced  by 
the  broker  stands  ready  to  perform  his  part  of  tiie  proposal, 
and  the  failure  to  do  so  occurs  through  the  fault  or  inability 
of  the  principal.'' 

Was  there  any  evidence,  then,  in  the  light  of  these  decisions 
to  warrant  the  jury  in  finding  that  the  services  contemplated 
by  the  agreement  had  been  performed  by  the  plaintiffs?  Their 
contention  is  that  they  had  negotiated  a  sale  with  an  entirely 
different  party,  to  wit:  Wilson  &  Shaffer,  of  Franklin.  In  sup- 
port of  this  contention  they  offer  in  evidence  a  written  agree- 
ment entered  into  between  them,  acting  for  their  principal,  and 
the  said  Wilson  &  Shaffer.  An  examination  of  this  agreement 
standing  alone  would  apparently  show  that  when  it  was  made 
the  plaintiffs  had  wholly  misconceived  the  scope  and  extent 
of  their  own  authority,  because  in  that  instrument  they  \m- 
dertook  to  sell  and  convey  not  merely  the  hotel  busmess  with 
the  personal  property,  lease,  license,  etc.,  which  they  were 
authorized  to  sell,  but  also  to  sell  and  convey  in  fee  simple  the 
real  estate  itself  which  they  agreed  they  had  no  right  to  offer. 
Thus  on  the  face  of  the  paper,  introduced  by  themselves  to 
support  their  allegation  that  they  had  performed  their  part  of 
the  contract,  it  appeared  that  they  had  greatly  exceed^  their 
authority  and  placed  their  principal  in  a  position  he  had  never 
intended  to  assume. 

To  avoid  this  difficulty  the  plaintiffs  themselves  testify  that 
their  contract  with  Wilson  &  SiiaSer  did  not  in  fact  mean  what 
its  written  language  undeniably  imports;  that  the  mistake 
occurred  by  reason  of  the  use  of  a  printed  form  of  contract  de- 
signed for  use  only  in  sales  of  real  estate,  and  that  in  fact 
in^lson  &  Shaffer  thoroughly  understood  that  they  were  agree- 
ing to  buy  and  pay  for  only  the  hotel  business,  etc.,  which  the 
defendant  had  authorized  the  plaintiffs  to  sell.  There  was 
evidence,  therefore,  from  which  the  jury  could  find  that  so  far 
as  the  plaintiffs  are  concerned,  they  did  not  intend  to  do  any- 
thing more  than  they  were  authorized  to  do.  It  is  to  be  noted, 
however,  that  there  is  no  evidence  from  either  Wilson  or  Shaf- 
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fer  as  to  what  their  understanding  was,  and  the  learned  court 
below  and  the  jury  could  not  in  the  absence  of  such  testimony 
reach  any  conclusion  binding  on  them  that  they  had  ever  con- 
tracted to  pay  the  price  named  for  the  hotel  business  and  fix- 
tures merely. 

But  passing  this  difficulty  and  looking  further  at  the  terms 
of  that  contract,  it  appears  that  Wilson  &  Shaffer  entered  into 
no  absolute  obligation  to  buy  anything.  Their  undertaking 
to  purchase  whatever  might  be  construed  to  be  the  subject- 
matter  of  their  written  contract  was  conditional  on  their  ability 
to  secure  a  loan  of  $7,250,  to  be  repaid  in  two  annual  install- 
ments. There  is  no  evidence  to  diow  whether  or  not  they  had 
the  financial  ability  to  borrow  such  a  sum  of  money  and  satis- 
factorily secure  its  repayment,  and  the  assertion  that  they 
could  have  secured  such  a  loan  and  thus  become  bound  by  an 
absolute  contract  to  purchase  something  rests  on  nothing  more 
than  conjecture. 

It  appears  then  that  the  plaintiffs  were  in  no  way  concerned 
with  the  sale  that  was  actually  made  and  did  nothing  in  con- 
nection with  that  transaction.  It  is  equally  clear  that  they 
had  commenced  no  negotiation  with  the  purchaser  who  ac- 
tually completed  the  sale,  nor  did  they  produce  to  their  prin- 
cipal a  purchaser  able  and  ready  to  perform  his  part  of  the 
proposal,  so  that  the  failure  to  complete  their  sale  resulted 
solely  through  the  fault  or  inability  of  their  principal.  As  the 
record  now  stands,  therefore,  they  have  not  shown  a  case  where 
under  any  of  the  decisions  cited  they  can  successfully  assert 
their  right  to  recover  the  commission  provided  for  in  their 
agreement. 

But  it  does  not  follow  that  because  the  plaintiffs  were  not  in 
a  position  to  recover  in  bulk  the  amount  of  the  commission, 
they  were  not  entitled  to  maintain  their  action  at  all  or  to  re- 
cover any  sum.  In  his  written  agreement  with  them  the  de- 
fendant had  plainly  stipulated  and  agreed  that  he  would  ''give 
plaintiffs  ten  days'  written  notice  of  his  intention  to  withdraw 
the  said  business  from  their  agency.''  This  covenant  of  his 
contract  the  plaintiffs  had  a  right  to  expect  he  would  perform, 
as  their  right  to  sell  was  to  be  excliisive  until  the  defendant 
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saw  fit  to  revoke  their  commission  in  the  manner  named. 
Failing  one  piuchaser,  they  might  have  secured  another  be- 
fore the  defendant  could  lawfully  withdraw  his  property  from 
their  agency.  The  plaintiflfs  testify  that  there  was  a  clear 
breach  of  this  covenant  on  the  part  of  the  defendant,  and  their 
testimony  was  ample  to  carry  that  question  to  the  jury,  and, 
if  believed,  to  warrant  a  finding  in  tiieir  favor.  For  a  breach 
of  that  covenant  they  would  be  entitled  to  recover  compen- 
satory damages. 

In  Blackstone  v.  Buttermore,  53  Pa.  266,  it  is  said:  ''The 
interest  of  the  agent  was  only  in  his  compensation  for  selling, 
and  without  a  sale  this  is  not  earned.  A  revocation  could  not 
injure  him.  If  he  had  expended  money,  time  or  labor,  or  all, 
upon  the  business  intrusted  to  him,  the  power  itself  was  a  re- 
quest to  do  so,  and  on  a  revocation  would  leave  the  principal 
liable  to  him  on  his  implied  assumpsit."  In  Black  v.  Pentony, 
30  Pa.  Superior  Ct.  38,  Mr.  Justice  Orlady  said :  '*  If  they — ^the 
principals— withdrew  for  a  good  reason,  as  explained  in  Cronin 
V.  Sharp,  16  Pa.  Superior  Ct.  76,  they  would  be  liable  for 
nominal  damages  only.  However,  if  they  did  not  act  in  good 
faith  and  withdrew  from  the  transaction  as  a  mere  subterfuge 
in  order  to  secure  a  higher  price,  or  to  relieve  themselves  from 
the  payment  of  the  plaintiff's  claim,  he  was  entitled  to  proper 
compensation  for  his  time,  labor  and  expenses  incurred  in 
good  faith  in  the  defendants'  interest."  In  Kifer  v.  Yoder, 
198  Pa.  308,  it  is  said:  ''It  is  always  incumbent  upon  a  broker 
seeking  to  recover  a  commission,  to  prove  either  that  a  sale 
was  made  to  the  party  whom  he  procured  as  a  purchaser,  or 
that  the  purchaser  was  able  and  willing  to  buy,  and  the  failure 
to  make  an  actual  sale  was  through  no  fault  of  the  broker  or 
his  customer.  ...  A  real  estate  broker  is  employed  as  the 
agent  of  the  vendor,  for  the  purpose  of  effecting  a  sale.  Until 
he  accomplishes  the  object  of  his  employment  he  is  not  entitled 
to  his  commission." 

If  then,  relying  on  the  covenant  in  their  agreement,  the 
plaintiffs  had  incurred  expense  by  way  of  advertising  the  prop- 
erty, seeking  purchasers  by  correspondence  or  otherwise,  or 
devoted  time,  labor  or  money  towards  the  accomplishment  of 
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the  object  contemplated  by  their  agreement,  they  would  be 
entitled  to  such  a  verdict  as  would  make  good  any  loss  sus- 
tained by  reason  of  the  breach  of  the  covenant  referred  to. 
The  case,  therefore,  was  tried  upon  a  mistaken  principle  and 
must  go  back  to  be  retried  along  iht  lines  indicated  in  this 
opinion. 

If  the  plaintiffs  are  to  recover  the  commission  named  in  their 
contract  for  a  sale  of  the  property,  they  must  show  that  they 
had  procured  for  the  defendant  a  party  with  whom  he  was 
satisfied,  and  who  actually  contracted  for  the  property  at  a 
price  acceptable  to  the  owner;  or  that  it  was  throu^  their 
efforts  that  the  purchaser  was  secured  to  whom  the  defendant, 
after  he  wrongfully  took  the  matter  out  of  their  hands,  made 
the  sale;  or  that  even  if  they  had  not  secured  any  binding 
contract  from  a  proposed  purchaser,  they  had  actually  pro- 
duced to  their  principal  a  purchaser  able  and  ready  to  perform 
his  part  of  the  proposal,  so  that  the  failure  to  complete  an  actual 
sale  resulted  fiJone  from  the  fault  or  inability  of  the  principal. 
If  they  are  not  thus  able  to  show  a  state  of  facts  upon  which 
they  may  rightfully  assert  that  they  had  done  everything  con- 
templated in  their  contract  with  the  defendant,  then  their 
right  to  recover  must  be  confined  to  compensatory  damages 
for  the  alleged  breach  by  the  defendant  of  his  covenant  not  to 
withdraw  the  sale  of  the  property  from  their  agency  until  after 
ten  days'  written  notice  of  his  intention  so  to  do. 

The  principle  controlling  the  main  question  involved  in  this 
appeal  is  thus  stated  by  Mr.  Justice  EIlkin  in  the  recent  case 
of  Turner  v.  Baker,  225  Pa.  359,  reported  since  the  foregoing 
opinion  was  written:  "It  is  contended  that  appellant  was  con- 
stituted the  exclusive  agent  of  appellee  to  sell  his  hotel  prop- 
erty, and  that  any  sale  made  while  the  contract  of  exclusive 
agency  remained  in  force,  either  through  the  efforts  of  the 
broker  or  by  the  principal,  entitles  the  broker  to  recover  his 
commission  although  he  was  not  instrumental  in  effecting  the 
sale.  In  some  jurisdictions  the  rule  does  seem  to  be  laid  down 
as  broadly  as  above  stated^  but  this  is  not  the  law  in  Penn- 
sylvania. .  .  .  The  appellee  did  constitute  appellant  his  sole 
agent  to  sell  a  hotel  property  at  a  stipulated  price,  and  agreed 
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to  pay  him  a  oommisBion  for  his  services.  He  further  agreed 
that  the  broker  should  have  the  exclusive  right  to  dispose  of 
the  property  and  that  written  notice  should  be  given  ten  days 
before  the  withdrawal  of  the  business.  The  broker  did  not 
make  a  sale,  the  principal  did.  The  principal  did  not  give  the 
ten  days'  withdrawal  notice  as  required  by  the  contract  which 
the  broker  insists  was  still  in  force  when  the  sale  was  made 
by  the  principal.  The  right  to  recover  the  commission  irnder 
these  circumstances  is  asserted  on  two  grounds,  first,  that  a  sale 
made  by  any  person  while  the  contract  remained  in  force  en- 
titled the  broker  to  the  stipulated  commission,  and,  second, 
that  the  commission  was  earned  by  the  broker  producing  a  pur- 
chaser who  was  ready,  able  and  willing  to  buy  the  property. 
The  first  position  cannot  be  sustained  for  the  reasons  herein- 
before stated.  The  second  contention  depends  upon  the  facts. 
If  in  point  of  fact  the  broker  had  produced  a  purchaser  ready, 
able  and  willing  to  buy  upon  the  terms  of  the  contract,  and 
while  it  remained  in  force,  he  would  clearly  be  entitled  to  his 
commissions  under  the  rule  of  all  the  authorities.  This  is  the 
pinch  of  the  case  and  it  is  almost  entirely  a  question  of  fact.'' 
Judgment  reversed,  and  venire  facias  de  novo  awarded. 


Goldstein,  Appellant,  v.  Fritzius. 

PracHcei  C.  P.^-RuUb  of  court— -BUI  of  particular^-^udgmerU-'Open' 
ing  fudgment — Appeals. 

1.  Where  a  rule  of  court  provides  that  the  plaintiff  may  rule  the  de- 
fendant to  furnish  him  with  a  bill  of  particulars  of  his  defense,  or  in  de- 
fault thereof  after  twenty  days  after  notice,  judgment  "may  be  entered 
against  the  defendant,"  and  the  rule  further  provides  that  on  the  trial 
the  defendant  shall  be  confined  to  the  defense  he  may  have  set  up  in  the 
answer  to  the  rule,  the  plaintiff  has  no  authority  to  pass  upon  the  suf- 
ficiency of  the  answer  filed  by  the  defendant,  and,  if  he  thinks  it  insuflS- 
dent,  to  enter  a  judgment  by  default.  The  sufficiency  of  the  answer 
must  be  determined  by  the  court. 

2.  Where  a  petition  of  a  defendant  in  a  judgment  prays  for  the  open- 
ing or  striking  off  of  the  judgment,  and  the  court  at  first  grants  a  nde  to 
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strike  off,  such  rule  may  subsequently  be  amended  by  making  it  a  rule 
to  open  or  strike  off. 

3.  In  such  a  case  if  the  coiut  makes  absolute  the  rule  to  open  the 
judgment,  the  plaintiff  may  appeal  from  the  order  under  the  Act  of 
May  20,  1891,  P.  L.  101. 

Argued  April  15,  1909.  Appeal,  No.  25,  April  T.,  1909,  by 
plaintiff,  from  order  of  C.  P.  No.  4,  Allegheny  Co.,  Third  Term, 
1907,  No.  181,  making  absolute  rule  to  strike  off  judgment  in 
case  of  Nathan  Goldstein  v.  George  B.  Fritzius  and  William  No- 
lan. Before  Rice,  P.  J.,  Porter,  Henderson,  Morrison, 
Orlady  and  Head,  JJ.    Affirmed. 

Rule  to  open  or  strike  off  a  judgment. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Error  assigned  among  others  was  the  order  of  the  court. 

H.  M.  Scott,  for  appellant. — ^Plaintiff's  judgment  was  valid: 
Stell  V.  Moyer,  9  Pa.  Dist.  Rep.  516;  Standard  Underground 
Cable  Co.  V.  Johnstown  Tel.  Co.,  26  Pa.  Superior  Ct.  432; 
Lewis  V.  Keck,  2  Northampton,  345;  Dawes  v.  Wood,  2  North- 
ampton, 80;  Reed  v.  Pedan,  8  S.  &  R.  263;  Curtis  v.  Hubbell, 
8  W.  N.  C.  367;  Hays  v.  Sample,  1  Pitts,  269;  Bank  v.  Ranigan, 
15  Phila.  102;  Taylor  v.  Nyce,  3  W.  N.  C.  433. 

The  court  had  no  power  to  strike  off  plaintiff's  judgment: 
Johnson  v.  Ins.  Co.,  218  Pa.  423;  Western  Nat.  Bank  v.  Cotton 
Oil  &  Fiber  Co.,  35  Pa.  Superior  Ct.  47. 

The  action  of  the  court  in  changing  defendants'  rule  to  strike 
off  into  a  rule  to  open  plaintiff's  judgment,  after  said  rule  to 
strike  off  had  been  argued,  and  without  prior  notice  to  plaintiff, 
and  subsequently  making  said  rule  to  open  plaintiff's  judgment 
absolute,  was  an  abuse  of  judicial  discretion:  Long  v.  Morning- 
star,  212  Pa.  458;  Stevens  v.  Ross,  1  Cal.  94;  Humphrey  v. 
Tozier,  164  Pa.  410. 

Joseph  F.  Mayhugh,  for  appellees.  —The  right  to  a  bill  of  par- 
ticulars under  rule  No.  119  and  under  the  practice  in  the  courts 
in  Allegheny  county  is  only  by  grace  and  is  a  matter  for  the 
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determination  of  the  court :  Furbush  v.  Phillips,  2  W.  N.  C.  198; 
Glaser  v.  Lewis,  14  W.  N.  C.  228;  Harding  v.  Bunnell,  14  Pa. 
C.  C.  Rep.  417. 

There  was  no  abuse  of  judicial  discretion  on  the  part  of  the 
court  in  opening  the  judgment:  Allen  v.  Krips,  119  Pa.  1. 

A  judgment  entered  while  a  rule  for  a  bill  of  particulars  is 
pending  will  be  stricken  ofif :  Pfaelzer  v.  Pullman  Palace  Car  Co., 
2  W.  N.  C.  324. 

The  court  had  power  of  its  own  volition  to  amend  the  rule 
in  this  case:  Luzerne  County  v.  Miller,  12  Luzerene  L.  R.  112. 

Every  court  is  the  best  judge  of  its  own  rules:  Coleman  v. 
Nantz,  63  Pa.  178;  Livingston  v.  Kerbaugh,  30  Pa.  Superior  Ct. 
534. 

Opinion  by  Porter,  J.,  October  11,  1909: 

The  plaintiff  appeals  from  an  order  of  the  court  below  open- 
ing a  judgment  entered  against  the  defendants  for  alleged 
failure  to  comply  with  a  rule  of  that  court.  The  rule  in  ques- 
tion is  in  the  following  language :  "  In  actions  of  assumpsit  and 
trespass,  the  plaintiff  may,  at  any  time  before  the  cause  is  put 
on  the  trial  list,  and  thereafter  by  leave  of  court,  rule  the  de- 
fendant to  furnish  him  with  a  bill  of  particulars  of  his  defense. 
And  in  default  thereof,  for  twenty  days  after  notice,  judgment 
may  be  entered  against  the  defendant  on  proof  of  notice  and 
default;  and  on  trial  the  defendant  shall  be  confined  to  the  de- 
fense he  may  set  forth  in  the  answer  to  the  rule,  unless  amend- 
ment be  allowed  by  the  court  for  cause  shown."  There  was 
also  a  rule  of  the  court  below  providing  for  the  entry  of  judg- 
ments by  default,  generally,  viz.:  "Judgments  by  default  shall 
be  entered  by  the  prothonotary  on  praecipe  of  the  party  en- 
titled thereto,  or  his  attorney,  which  praecipe  shall  be  filed." 
The  plaintiff  brought  an  action  of  trespass  against  the  defend- 
ants on  May  2,  1907,  the  writ  being  returnable  to  the  first 
Monday  of  the  same  month,  and  the  summons  was  served  on 
May  3, 1907.  An  appearance  was  duly  entered  for  the  defend- 
ants and,  on  May  13,  the  plaintiff  entered  a  rule  on  the  de- 
fendants to  furnish  a  bill  of  particulars  of  their  defense  "  within 
twenty  days,  or  judgment  according  to  rule;"  and  a  copy  of 
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this  notice  was  served  on  the  attorney  for  the  defendants  on  the 
following  day.    The  attorney  for  the  defendants,  on  May  31, 

1907,  filed  in  the  court  an  answer  to  this  rule  and  at  the  same 
time  filed  a  plea  of  not  guilty,  as  required  by  the  procedure  act 
of  1887.  Tlie  plaintiff  assumed  the  authority  to  adjudge  as 
insufficient  the  answer  to  the  rule  filed  by  the  defendants  and, 
on  June  11, 1907,  filed  with  the  prothonotary  a  praecipe  stating 
that  the  defendants  Had  failed  to  comply  with  the  require- 
ments of  the  rule  above  quoted  and  directing  the  entry  of 
judgment  against  the  defendants,  in  default,  and  that  officer 
did  enter  a  general  judgment  in  favor  of  the  plaintiff  and 
against  the  defendants. 

The  defendants,  after  the  expiration  of  the  term  at  which 
the  judgment  was  entered,  presented  to  the  court  below  their 
petition,  verified  by  affidavit,  setting  forth  that  they  first 
learned  of  the  entry  of  this  judgment  by  default  on  February  6, 

1908.  This  petition  set  forth  facts  which,  if  true,  constituted 
a  complete  defense  to  the  cause  of  action  asserted  by  plaintiff 
in  his  statement  of  claim;  and,  in  addition,  averred  that  the 
judgment  by  default  had  been  irregularly  entered,  that  defend- 
ants had  filed  an  answer  to  the  bill  of  particulars  as  required 
by  the  rule  of  court  and  that  under  the  law  and  the  rule  it  was 
for  the  court  to  determine  upon  a  hearing  whether  that  answer 
was  sufficient,  and  that  it  was  not  for  the  plaintiff,  or  his 
counsel,  to  pass  upon  the  sufficiency  of  that  answer  and  enter 
a  summary  judgment  by  default.  The  petition  prayed  that  a 
rule  be  granted  on  the  plaintiff  to  show  cause  why  the  judgment 
should  not  be  opened  or  stricken  from  the  record  and  that  the 
defendants  be  permitted  to  file  a  bill  of  particulars,  if  under  the 
law  and  rules  of  court  they  were  required  so  to  do.  The  court 
upon  presentation  of  this  petition  granted  a  rule  on  the  plain- 
tiff to  show  cause  why  the  judgment  should  not  be  stricken 
from  the  record.  The  plaintiff  filed  an  answer  to  this  rule  not 
denying  any  fact  set  forth  in  the  petition,  but  asserting  that  the 
judgment  had  been  regularly  entered  and  denying  the  jurisdic- 
tion of  the  court  to  strike  it  off.  The  court,  on  motion  of 
counsel  for  defendants,  subsequently  amended  the  rule  so  as 
to  read:  "Rule  granted  to  show  cause  why  the  judgment  at  the 
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above  number  and  term  should  not  be  opened  or  stricken  from 
tiie  record.''  The  [Jaintifif  was  served  with  written  notice  of 
this  am^idment  of  the  rule,  but  contented  himself  with  ob- 
jecting and  excepting  to  the  amendment,  and  still  declined  to 
make  any  denial  of  the  facts  averred  in  the  petition  of  the  de- 
f^idants.  The  plaintifif  permitted  six  weeks  after  notice  to 
elapse  without  making  any  attempt  to  deny  the  facts  averred 
in  the  petition  of  the  defendants  to  open  the  judgment,  and 
when  the  case  was  reached  on  the  argument  list  the  court  made 
absolute  the  rule  to  open  the  judgment.  The  plaintiff  appeals 
from  this  order. 

The  authority  of  a  court  to  open  a  judgment  for  a  default, 
of  tiie  character  involved  in  this  case,  during  or  after  the  term 
at  which  the  judgment  was  entered,  has  been  too  long  and  too 
well  recognised  to  require  serious  discussion.  It  is  not  neces- 
sary in  this  case  to  consider  the  question  of  the  power  of  the 
court  to  strike  off  a  judgment  the  record  of  which  is  regular. 
The  court  below  did  not  strike  off  the  judgment.  The  petition 
presented  by  the  defendants  prayed  for  the  opening  or  striking 
off  of  the  judgment.  The  court  it  is  true  at  first  granted  a  rule 
merely  to  strike  off,  but  the  petition  prayed  for  the  rule  to  open 
the  judgment,  and  it  was  proper  for  the  court  to  amend  the 
rule,  making  it  a  rule  to  show  cause  why  the  judgment  should 
not  be  opened  or  stricken  off,  as  prayed  for  in  the  petition, 
which  certainly  contained  sufficient  averments  to  warrant  a 
rule  to  open  the  judgment.  An  application  to  open  a  judgment 
is  an  equitable  proceeding,  addre^ed  to  the  discretion  of  the 
court.  The  appeal  which  the  plaintiff  now  presents  is  author- 
ized by  the  Act  of  May  20, 1891,  P.  L.  101,  which  Uke  the  prior 
Act  of  April  4, 1877,  P.  L.  53,  allowing  an  appeal  from  the  refusal 
to  open  a  judgment  entered  by  confession,  leaves  undisturbed 
the  discretion  of  the  court  in  which  the  judgment  is  entered; 
but  allows  an  appeal,  in  the  consideration  of  which,  however, 
the  appellate  court  will  only  determine  whether  the  discretion 
has  been  properly  exercised:  Kelber  v.  Plow  Company,  146 
Pa.  485,  and  Pennock  v.  Kennedy,  153  Pa.  579. 

The  rule  of  the  court  below  required  that  an  answer  should  be 
filed  by  the  defendants,  to  the  rule  entered  by  the  plaintiff  for 
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a  bill  of  particulars.  The  defendants  did  file  an  answer.  The 
petition  presented  by  the  defendants,  prajdng  the  court  to  open 
or  strike  off  the  judgment,  squarely  raised  the  question  whether, 
under  such  circumstances,  the  plaintiff  was  vested  with  author- 
ity to  pass  upon  the  sufficiency  of  the  answer  and,  if  he  thought 
it  insufficient,  enter  a  judgment  by  default;  or  whether  the  suf- 
ficiency of  such  an  answer  was  a  question  to  be  passed  upon  by 
the  court.  The  decision  of  the  court  below  was,  in  effect,  a  con- 
struction of  its  own  rule;  holding  that  when  an  answer  had  been 
filed  to  a  rule  for  a  bill  of  particulars,  the  sufficiency  of  that 
answer  must  in  each  case  be  determined  by  the  court,  and  not 
by  the  counsel  for  the  plaintiff.  We  are  certainly  not  prepared 
to  say  that  such  a  construction  of  the  rule  hereinbefore  quoted 
was  clearly  erroneous. 

The  order  of  the  court  below  is  affijmed  and  the  record  re- 
mitted with  a  procedendo. 


Hart,  Appellant,  v.  Lehigh  Valley  Railroad  Company, 

Mechanics*  liens — Notice  to  owner — Subcontractor — Act  of  June  4, 1901, 
P.  L.  431. 

1.  The  notice  required  to  be  given  by  a  subcontractor  to  the  owner 
under  the  mechanics'  lien  Act  of  June  4, 1901,  P.  L.  431,  must  set  forth 
the  contract  and  the  amoimt  alleged  to  be  still  due  "and  how  made  up." 
This  provision  is  obligatory  on  him  who  would  claim  the  benefits  of  the 
statute.  Compliance  with  that  which  is  specifically  directed  is  necessary 
to  secure  a  lien.   Substantial  conformity  will  not  answer  as  to  that. 

2.  A  notice  is  insufficient  which  avers  that  the  contract  was  partly 
verbal  and  partly  written,  but  does  not  set  forth  the  written  orders,  or 
show  what  part  was  written,  or  what  part  was  oral,  and  does  not  show  the 
quality,  quantity  and  price  of  the  several  bills  of  materials  fiunished. 

Argued  Nov.  20,  1908.  Appeal,  No.  215,  Oct.  T.,  1908,  by 
plaintifif,  from  order  of  C.  P.  Bradford  Co.,  May  T.,  1906,  No.  3, 
making  absolute  rule  to  strike  off  mechanic's  lien  in  case  of 
I.  S.  Hart  v.  Lehigh  Valley  Railroad  Company,  Owner,  and 
H.  0.  Hanson,  Contractor.  Before  Rice,  P.  J.,  Pobtbr,  Hen- 
derson, MoRBZBON,  Orladt  and  Head,  JJ.    Affirmed. 

Rule  to  strike  off  mechanic's  lien.   Before  Fanning,  P.  J. 
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Error  assigned  was  order  making  absolute  rule  to  strike  off 
mechanic's  lien. 

H.  F.  Maynard,  of  H.  F.  Maynard  &  S(m,  cited:  Thirsk  v. 
Evans,  211  Pa.  239;  American  Car,  etc.,  Co.  v.  Water  Co.,  215 
Pa.  520;  Knabb's  App.,  10  Pa.  186;  Este  v.  R.  R.  Co.,  27  Pa. 
Superior  Ct.  521. 

Henry  Streeter,  with  him  Dairies  &  Davies,  for  appellee,  cited: 
Knelly  v.  Horwath,  208  Pa.  487;  Howard  v.  Allison,  12  Pa. 
Dist.  Rep.  117;  Wolf  Co.  v.  R.  R.  Co.,  29  Pa.  Superior  Ct.  439; 
Gray  v,  Dick,  97  Pa.  142;  McFarland  v.  Schultz,  168  Pa.  634; 
King  V.  First  Brothers  Ch.,  14  Pa.  Dist.  Rep.  265;  Bank  v. 
Smith  Construction  Co.,  218  Pa.  581;  Mock  v.  Roscoe,  9  Del. 
Co.  Rep.  286;  Westmoreland  Guarantee  B.  &  L.  Assn.  v.  Con- 
nor, 216  Pa.  543. 

Opinion  by  Henderson,  J.,  November  8, 1909: 
This  case  comes  up  on  an  appeal  from  the  judgment  of  the 
court  below  making  absolute  a  rule  to  strike  off  a  mechanic's 
lien.  The  claimant  was  a  subcontractor.  The  action  of  the 
court  was  based  on  the  insufficiency  of  the  notice  to  the  owner 
of  an  intention  to  file  a  lien,  required  by  the  eighth  section  of 
the  Act  of  June  4, 1901,  P.  L.  431.  The  objection  to  the  notice 
was  that  it  did  not  contain  a  statement  setting  forth  the  con- 
tract under  which  the  claim  was  made  nor  how  the  amount  was 
made  up  as  required  by  the  eighth  section  of  the  act  referred 
to.  It  is  expressly  required  by  this  statute  that  the  notice  con- 
tain a  sworn  statement  "setting  forth  the  contract"  and  the 
amount  alleged  to  be  still  due  "and  how  made  up."  This  pro- 
vision is  obligatory  on  him  who  would  claim  the  benefits  of  the 
statute.  Compliance  with  that  which  is  specifically  directed 
is  necessary  to  secure  a  lien.  Substantial  conformity  will  not 
answer  as  to  that:  Westmoreland  Guarantee  B.  &  L.  Assn.  v. 
Connor,  216  Pa.  543;  McVey  v.  Kaufmann,  223  Pa.  125;  Wolf 
Co.  V,  Penna.  R.  R.  Co.,  29  Pa.  Superior  Ct.  439.  Turning  then 
to  the  notice  filed  we  find  the  following  statement  of  the  amount 
due  and  how  made  up:  "Tlie  amount  now  due  me  is  Fourteen 
Vol.  xli — 15 
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Hundred  Forty-One  94-100  dollars,  and  is  made  up  as  follows, 

to  wit: 

Rough  Hemlock $978.88 

Doors 26.00 

Glazed  Windows 138.70 

Mouldings,  inside  trim,  ceiling,  etc 331.51 


» 


$1,475.09. 

The  contract  is  set  forth  in  the  following  terms:  "The  contract 
under  which  I  claim  is  as  follows  to  wit:  verbal  and  written 
orders  and  orders  by  telephone,  by  H.  0.  Hanson,  contractor, 
to  whom  the  above  material  was  sold,  or  by  orders  by  his  fore- 
man.'' No  dates  or  amounts  of  the  particular  bills  are  fiu*- 
nished,  nor  does  the  notice  contain  any  information  as  to  the 
prices  at  which  the  material  was  furnished  at  any  date.  It 
shows  that  a  part  of  the  bill  was  contracted  on  written  orders 
and  these  constitute  the  basis  of  the  claim  for  a  part,  at  least, 
of  the  account,  and  should  be  set  forth.  The  notice  states 
that  there  were  also  verbal  orders  and  orders  by  telephone  but 
it  fails  to  show  when  or  for  what  the  verbal  orders  were  given. 
Li  this  respect  the  notice  is  quite  imlike  that  set  forth  in  Este 
V.  R.  R.  Co.,  27  Pa.  Superior  Ct.  521.  In  that  case  the  notice 
contained  a  statement  of  the  orders  given  by  the  contractors 
to  the  claimant  specifying  the  kind  and  description  of  lumber 
ordered,  also  the  receipts  of  the  contractor  for  the  various  biHs 
of  lumber  delivered  and  all  of  the  orders  were  verbal.  In  the 
present  case  not  only  were  some  of  the  orders  in  writing  but 
there  is  an  entire  absence  of  notice  of  the  quality,  quantity  and 
price  of  the  several  bills  of  materials  furnished.  It  is  impor- 
tant to  the  owner  to  be  advised  of  the  nature  and  extent  of  the 
claimant's  rights  in  order  that  he  may  protect  himself  in  his 
settlements  with  the  original  contractor;  hence,  the  statutory 
provision  for  notice  to  him.  The  notice  given  in  this  case  does 
not  set  forth  the  contract  within  the  meaning  of  the  statute: 
McVey  v.  Kaufman,  223  Pa.  125;  Collins  v.  Penna.  R.  R.  Co., 
29  Pa,  Superior  Ct.  547;  and  the  lien  was,  therefore,  properly 
stricken  from  the  record. 
The  judgment  is  aflSrmed. 


Digitized  by 


Google 


McCLURE  V.  LAKE  SHORE,  ETC.,  RY.  CO.,  AppeUant.  227 
227,  (1909).]  Opinion  of  the  Court. 


McClure  v.  Lake  Shore  &  Michigan  Southern  Railway 
Company,  Appellant. 

Negligence — Railroads — **Stop,  look  and  listen" — Grade  crossing. 
Where  a  driver  of  a  team  on  approaching  a  raibx)ad  grade  crossing 
stops  to  look  and  listen  for  a  train  at  a  point  where  he  cannot  see  trains 
near  the  crossing,  and  then  starts  and  drives  directly  on,  although  he 
could  by  stopping  at  a  point  sixteen  feet  from  the  track,  have  had  a  clear 
view  of  any  train  which  was  within  a  mile  of  the  crossing,  and  the  un- 
disputed evidence  is  that  the  horses  ran  into  the  side  of  the  train  and 
ware  killed,  the  driver  is  guilty  of  contributory  n^ligence  as  a  matter 
of  law,  and  no  recovery  can  be  had  from  the  railway  company  for  the 
loss  of  the  horses. 

Argued  May  10,  1909.  Appeal,  No.  208,  April  T.,  1909,  by 
defendant,  from  judgment  of  C.  P.  Mercer  Co.,  April  T.,  1906, 
No.  70,  on  verdict  for  plaintiff  in  case  of  R.  D.  McClure  v.  The 
Lake  Shore  A  Michigan  Southern  Railway  Company.  Before 
Rice,  P.  J.,  Pobteb,  Henderson,  Morrison,  Head  aiid  Bea- 
ver, JJ.    Reversed. 

Trespass  to  recover  damages  for  the  loss  of  two  horses  at  a 
grade  crossing.    Before  Williams,  P.  J. 

The  circumstances  of  the  accident  are  set  forth  in  the  opin- 
ion of  the  Superior  Coiurt. 

Verdict  and  judgment  for  plaintiff  for  $519.60.  Defendant 
appealed. 

Error  assigned  was  refusal  of  binding  instructions  for  de- 
fendant. 

jS.  R.  Mason,  with  him  J.  H.  Osmer,  A.  R.  Osmer  and  N,  F. 
Osmer,  for  appellant. — The  appellant  respectfully  submits 
that,  under  the  evidence  on  the  part  of  the  plaintiff,  the  case 
at  bar,  upon  its  facts,  is  substantially  identical  with  the  case 
of  Kinter  v.  Penna.  R.  R.  Co.,  204  Pa.,  497,  and  is  ruled  by  it. 
See  also  Hartman  v.  Harris,  182  Pa.  172;  Blotz  v.  Lehigh  Val- 
ley R.  R.  Co.,  212  Pa.,  154;  Myers  v.  B.  &  0.  R.  R.  Co.,  150 
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Pa.  386;  McKahan  v.  B.  &  0.  R.  R.  Co.,  223  Pa.  1;  Cent.  R.  R. 
Co.  V.  Feller,  84  Pa.  226. 

A  traveler  will  not  be  allowed  to  say  that  he  looked  when 
the  circumstances  make  it  plain  that  the  proper  exercise  of  his 
senses  must  have  shown  him  the  danger:  R.  R.  Co.  v.  Feller, 
84  Pa.  226;  Marland  v.  R.  R.  Co.,  123  Pa.  487. 

VirgU  L.  Johnson,  with  him  J.  R.  W.  Baker,  for  appellee. — 
Where  the  plaintiff  has  stopped,  looked  and  listened,  as  is  the 
uncontradicted  evidence  in  this  case,  the  question  whether  he 
stopped,  looked  and  listened  at  the  particular  point  where  he 
could  best  see  and  hear  is  for  the  jury :  Cookson  v.  P.  &  W.  Ry. 
Co.,  179  Pa.  184;  Davidson  v.  Ry.  Co.,  179  Pa.  227;  Summers 
V.  R.  R.  Co.,  24  Pa.  Superior  Ct.  615;  Gray  v.  Penna.  R.  R.  Co., 
172  Pa.  383;  Ely  v.  Ry.  Co.,  158  Pa.  233;  Davidson  v.  L.  S.  & 
M.  S.  Ry.  Co.,  171  Pa.  522;  Newton  v.  R.  R.  Co.,  18  Pa.  Supe- 
rior Ct,  18;  Ellis  V.  R.  R.  Co.,  138  Pa.  506;  Calhoun  v.  Penna. 
R.R.Co.,233Pa.298. 

We  contend  that  the  case  at  bar  is  ruled  by  Schwarz  v.  D., 
L.  A  W.  R.  R.  Co.,  211  Pa.  625. 

Opinion  by  Porter,  J,  November  8, 1909* 

The  plaintiff  brought  this  action  to  recover  damages  for  the 
killing  of  a  pair  of  horses,  the  destruction  of  a  set  of  harness  and 
the  breaking  of  the  pole  of  a  surrey,  which  resulted  from  his 
team,  driven  by  his  employee,  coming  into  collision  with  an  ex- 
press train  of  the  defendant  company,  at  a  grade  crossing.  The 
team,  in  charge  of  plaintiff's  driver,  approached  the  crossing 
from  the  north  and  the  express  train  of  the  defendant  company 
approached  from  the  west  side  of  the  crossing.  There  was  a  cut 
upon  the  north  side  of  the  railroad,  and  the  bank  upon  that  side 
was,  at  the  point  of  intersection  of  the  right  of  way  of  the  de- 
fendant company,  with  the  west  side  of  the  public  road,  twelve 
feet  higher  than  the  top  of  the  rail  of  the  track  of  the  defend- 
ant company.  The  pubUc  road  from  the  north  approached 
the  track  through  a  cut  which  extended  back  a  considerable 
distance  north  from  the  railroad,  through  this  higher  ground  on 
that  side.  The  plaintiff  had  employed  an  engineer  to  make  a 
survey  and  map  of  the  locality,  and  that  engineer  was  called  as 
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a  witness  and  testified  as  to  the  conditions  existing  at  the  time 
of  the  accident.  This  witness,  called  by  the  plaintifif,  testified 
that  the  track  of  the  defendant  company  west  of  the  crossing 
was  perfectly  straight  for  a  long  distance,  and  that  at  any 
point  in  the  public  road  from  the  track  of  the  defendant  com- 
pany to  a  point  sixteen  feet  north  of  the  track  there  was  a  clear 
and  unobstructed  view  of  the  track  for  at  least  a  mile.  There 
was  no  dispute  imder  the  evidence  that  from  any  point  in  the 
public  road  sixteen  feet  north  of  the  track  the  view  of  the  track 
for  at  least  a  mile  to  the  westward  was  entirely  free  from  ob- 
struction; some  witnesses  for  the  defendant  testified  that  the 
track  could  be  seen  for  fully  two  miles  to  the  westward  and  it 
was  so  visible  from  any  point  in  the  public  road  north  of  the 
track  for  a  distance  considerably  exceeding  sixteen  feet.  The 
engineer  who  was  called  as  a  witness  by  the  plaintiff  testified 
that  at  a  point  at  the  top  of  the  cut  on  the  west  side  of  the  pub- 
lic road  and  twenty-eight  feet  from  the  center  of  the  track  of 
the  railway  the  surface  of  the  ground  was  twelve  feet  higher 
than  the  top  of  the  rail  of  the  track,  and  over  nine  feet  higher 
than  the  surface  of  the  public  wagon  road  at  the  same  distance, 
twenty-eight  feet,  north  of  the  center  of  the  track.  The  cut  in 
the  public  road  extended  back  north  from  the  railroad  track  a 
considerable  distance.  All  the  witnesses  agree  that  from  a  part 
of  this  cut  a  driver  seated  in  a  wagon  or  carriage  could  not  ob- 
tam  a  view  of  the  railroad  track  west  of  the  crossing,  and  all  of 
them  substantially  agreed  that  the  track  near  the  crossing, 
towards  the  west,  could  not  be  seen  after  a  traveler  on  the  pub- 
lic road  had  entered  the  deep  part  of  the  cut,  although  some  of 
the  witnesses  testified  that  at  some  distance  north  of  the  rail- 
road, where  the  surface  of  the  ground  on  the  west  was  not  so 
high  above  the  bed  of  the  public  road  and  the  cuts  not  so  deep, 
a  view  of  the  track  could  be  obtained  for  a  considerable  dis- 
tance to  the  westward,  but  not  the  portion  of  the  track  near  the 
crossing.  The  surface  of  the  ground  on  the  north  side  of  the 
railroad  was  higher  than  the  track  for  a  considerable  distance 
west  of  the  crossing,  sufficiently  higher  to  cut  off  trains  upon  the 
track  for  some  distance  west  of  the  crossing  from  the  view  of 
persons  upon  the  public  road  at  points  before  that  highway  en- 
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tered  the  cut  near  the  raiboad.  The  cut  on  the  north  side  of  the 
raikoad  gradually  became  less  towards  the  westward,  and  trains 
upon  this  more  distant  portion  of  the  track  were  visible  from 
some  points  upon  the  public  highway  more  distant  from  the 
railroad  than  the  cut  through  which  the  pubUc  highway  de- 
scended to  the  crossing.  The  plamtiflf  recovered  a  verdict  in 
the  court  below,  and  the  defendant  appeals.  The  only  assign- 
ment of  error  is  founded  upon  the  refusal  of  the  court  to  give 
binding  instructions  in  favor  of  the  defendant,  and  the  only 
question  to  be  considered  is  whether  the  case  ought  to  have  been 
submitted  to  the  jury. 

There  was  a  conflict  of  evidence  as  to  whether  the  employees 
of  the  defendant  company  had  given  any  signal,  by  the  blowing 
of  whistle  or  ringing  of  bell,  of  the  approach  of  the  train  to  the 
crossing.  Several  witnesses  for  the  plamtiflf  testified  that  they 
had,  for  various  reasons,  been  listening  for  such  signal  and  that 
none  was  given,  while  a  number  of  witnesses  called  by  the  de- 
fendant positively  testified  that  they  had  heard  the  usual 
whistle  of  the  locomotive.  If  this  had  been  the  only  question 
involved  the  case  would  properly  have  been  left  to  the  jury. 
The  question  of  the  contributory  negligence  of  the  agent  of  the 
plaintiflf ,  the  driver  of  the  team,  was,  however,  squarely  raised 
by  the  testimony  produced  by  the  plaintiflf.  That  evidence  es- 
tablished that  the  night  when  the  accident  occurred  was  dark, 
but  it  also  established  that  the  headlight  of  the  locomotive 
drawing  the  train,  with  which  the  team  of  the  plamtiflf  came  mto 
collision,  was  burning,  and  that  that  headlight  would  have  been 
plainly  visible,  from  a  point  on  the  public  road  sixteen  feet  north 
of  the  track,  at  all  times  after  the  train  arrived  at  a  point  one 
mile  to  the  westward  of  the  crossing  until  it  reached  the  cross- 
ing, if  persons  about  to  cross  the  track  had  stopped  and  looked 
for  approaching  trains.  The  only  witness  who  saw  the  acci* 
dent  was  the  agent  of  the  plaintiflf,  the  driver  of  the  team.  He 
testified  that  the  night  was  very  dark,  that  he  approached  the 
crossing  from  the  north  and  when  he  arrived  at  the  cross  roads 
800  feet  from  the  crossing  he  stopped,  looked  and  listened  for 
approaching  trains,  and  that  from  this  place  where  he  first 
stopped  he  could  have  seen  a  train  upon  the  tracks  for  a  dis- 
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tance  of  only  a  quarter  of  a  mile  west  of  the  crossing;  that, 
neither  hearing  nor  seeing  anything,  he  proceeded  without 
again  looking  until  he  arrived  at  a  point  in  the  public  road 
within  100  feet  of  the  raihx^ad  track,  that  the  point  where  he 
then  stopped  was  in  the  cut  in  the  public  road.  He  was  not 
asked  in  chief  whether  he  could  see  the  railroad  track  or  a  train 
upon  it,  if  there  had  been  one,  from  that  point,  but  it  is  signifi- 
cant that  in  his  testimony  in  chief  he  did  not  say  that  at  that 
point  he  looked  for  a  train,  merely  saying  that  he  stopped  there 
and  listened.  His  only  testimony  as  to  his  opportunities  for  ob- 
servation from  this  point  was  in  cross-examination,  as  follows: 
"Q.  Could  you  see  down  the  track  then?  A.  No,  sir.  Q.  Why 
not?  A.  There  was  a  bank  there  on  each  side;  you  couldn't  see. 
Q.  Was  there  a  bank  100  feet  from  the  track?  A.  Yes,  sir. 
Q.  Wasn't  the  bank  down  by  the  track?  A.  No;  it  runs  down 
quite  a  ways.  Q.  You  say  you  couldn't  see,  now,  neither  up 
nor  down  the  railroad  from  tiie  place  where  you  stopped?  A. 
You  could  see  down  the  track  quite  a  ways,  but  couldn't  see 
handy  to  the  crossing  from  where  I  stopped.  Q.  You  saw  noth- 
ing and  heard  nothing?  A.  No,  sir.  Q.  Did  you  stop  again 
after  you  left  there  until  you  were  struck?  A.  No,  sir."  His 
testimony  as  to  what  occurred  after  he  made  this  stop  100 
feet  from  the  track,  where  according  to  his  own  statement 
he  could  not  see  the  track  nor  the  crossing,  but  only  ''down 
quite  a  ways,"  was  thus  given  m  his  examination  m  chief: 
"Q.  Then  what  did  you  do?  A.  I  drove  on  down  toward  the 
track,  then.  Did  the  train  whistle  or  ring  the  bell?  A.  No, 
sir.  Q.  What  was  the  next  thing,  then,  that  happened?  A. 
The  team  got  struck  with  the  train,  at  the  crossing.  Q.  How 
far  were  you  from  the  track  when  you  first  saw  the  train?  A. 
The  horses'  heads  was  about  eight  or  nine  feet  back  from  the 
track,  I  think,  about  the  length  of  the  team.  Q.  What  did  th3 
l^orses  do?  A.  Well,  they  just  reared  up  and  jumped  toward 
ihe  track,  and  the  train  ran  on  to  the  crossing.  Q.  What  was  tha 
next  thing  you  knew,  then?  A.  The  next  thing  I  knowed,  I  was 
on  the  ground,  about  three  or  four  feet  from  the  track."  Upon 
cross-examination  he  thus  described  the  accident:  "Q.  Well, 
now,  you  8a,y  the  horses  got  down  within  eight  or  nine  feet  of 
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the  track  when  this  train  came  along  there?  A.  Yes,  sir.  Q. 
And  they  reared  up  and  made  a  plimge  towards  the  train?  A. 
Yes,  sir.  Q.  Did  you  try  to  hold  them?  A.  Yes,  sir.  Q.  And 
you  were  thrown  out?    A.  Yes,  sir." 

The  whole  duty  of  one  about  to  cross  the  tracks  of  a  steam 
railroad  at  grade  is  not  in  all  cases  discharged  by  his  stopping, 
looking  and  listening  for  the  approach  of  a  train.  He  must  stop 
at  a  proper  place  and  when  he  proceeds  he  should  continue  to 
look  and  to  observe  the  precautions  which  the  danger  of  the 
situation  requires.  He  should  stop  again  if  there  is  another 
place  nearer  the  tracks  from  which  he  can  better  discern  whether 
there  is  danger.  When  the  driver  of  the  plaintiff  stopped  to 
look  and  listen  for  approaching  trains  at  a  point  800  feet  from 
the  crossmg  he  could,  if  his  own  testimony  is  to  be  believed, 
see  only  such  trains  as  were  then  within  a  quarter  of  a  mile 
of  the  crossing.  It  is  manifest  that  this  precaution  was  wholly 
insufficient;  he  could  not  have  seen  a  train  which  was  only 
twice  as  far  from  the  crossing  as  he  himself  would  have  to  travel 
before  reaching  the  crossing.  The  witness  testified  that  he 
drove  slowly.  If  he  drove  at  the  rate  of  four  miles  an  hour,  a 
train  running  at  forty  miles  an  hour,  as  trains  frequently  do 
in  the  open  coimtry,  must  have  been  over  a  mile  and  a  half  from 
the  crossing,  at  the  time  he  started  to  drive  this  800  feet,  in 
order  to  reach  the  crossing  at  the  same  time  he  there  arrived. 
The  duty  of  those  about  to  pass  a  grade  crossing  is  to  look 
for  trains  at  a  time  when  they  may  reasonably  expect  to  see 
a  train  which  may  reach  the  crossing  before  they  have  passed 
over.  Having  stopped  at  this  long  distance  from  the  crossing 
the  driver  proceeded  without  again  looking  or  listening  to  a 
point  in  the  cut  in  the  public  road  where  he  again  stopped,  but 
where  according  to  his  own  testimony  the  only  part  of  the  track 
on  which  he  could  see  a  train  was  quite  a  distance  down  and  ha 
could  not  see  trains  near  the  crossing.  Having  stopped  at  this 
point  where  he  could  not  have  seen  trains  with  which  there  was 
danger  of  his  coming  mto  collision  he  proceeded  without  at* 
tempting  to  stop  at  a  point  sixteen  feet  from  the  track  where  he 
could  have  had  a  clear  view  of  a  train  a  full  mile  to  the  west- 
ward. Having  stopped  at  a  point  where  he  could  not  see  a  train 
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which  might  be  approaching  and  near  the  crossing,  it  was  his 
duty  to  proceed  cautiously,  with  his  team  under  control,  and 
again  stop  at  the  point,  where  under  the  undisputed  evidence 
in  the  case,  his  own  safety  and  that  of  the  team  required  him  to 
stop  and  look  for  approaching  trains.  This  driver  testified  that 
he  was  famihar  with  this  crossing,  had  frequently  used  it  and 
had  resided  m  the  neighborhood.  The  evidence  introduced  by 
the  plaintiff  disclosed  that  his  agent  had  stopped  to  look  and 
listen  for  trains  at  a  point  where  he  could  not  see  trains  near  the 
crossing,  and  then  started  and  drove  directly  on,  although, 
imder  the  undisputed  evidence,  he  could  by  stopping  at  a  point 
sixteen  feet  from  the  track  have  had  a  clear  view  of  any  train 
which  was  within  a  mile  of  the  crossing.  This  evidence  estab- 
lished the  contributory  negligence  of  the  plaintiff's  agent,  and 
the  case  is  ruled  by  Central  Railroad  of  New  Jersey  v.  Feller, 
84  Pa.  226;  Urias  v.  Penna.  R.  R.  Co.,  152  Pa.  326;  Myers 
V.  B.  &  O.  R.  R.  Co.,  150  Pa.  386;  Corcoran  v.  Penna.  R.  R. 
Co.,  203  Pa.  380;  Kmter  v.  Penna.  R.  R.  Co.,  204  Pa.  497; 
Blotz  V.  Raiboad  Company,  212  Pa.  154;  McKahan  v.  B.  &  0. 
R.  R.  Co.,  223  Pa.  1.  This  case  is  strikingly  similar  in  its  facts 
to  Blotz  V.  Railroad  Company,  supra;  m  that  case  as  in  this  the 
driver  stopped  at  a  point  from  which  he  had  a  view  of  the  track 
for  a  considerable  distance,  but  could  not  see  500  feet  of  the 
track  nearest  the  crossing,  and  from  that  point  drove  on  with- 
out again  stopping  to  look  or  listen  until  he  came  into  colli- 
sion with  the  train,  although  there  was  a  point  near  the  track, 
in  that  case  fifteen  or  twenty  feet  from  the  track,  from  which 
the  track  might  have  been  seen  for  several  hundred  feet,  a  much 
less  extended  view  than  that  which  the  driver  would  have  had 
in  the  present  case.  It  was  there  held  that  by  stopping  at  a 
point  from  which  he  could  not  see  a  train  near  the  crossing,  he 
was  not  reUeved  from  all  further  legal  duty  of  care,  and  that 
the  question  was  for  the  court.  "That  he  exercised  no  precau- 
tion when  near  the  track  is  manifest  from  the  fact  that  he  could 
have  seen  the  train  and  that  he  was  struck  by  the  side  of  the 
engine.  These  circiunstances  connected  with  the  accident 
amount  to  evidence  that  admits  of  no  conclusion  except  that  he 
either  did  not  look  or  that  he  went  on  in  the  presence  of  mani- 
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fest  danger,  and  the  case  comes  within  the  rule  established  by 
CarroU  v.  Penna.  R.  R.  Co.,  12  W.  N.  C.  348." 

The  employee  of  the  plaintiff,  the  only  witness  who  testified 
that  he  saw  the  accident,  did  not  undertake  to  say  that  the  team 
had  reached  the  crossing  before  it  was  struck  by  the  engine.  He 
testified  that  when  the  horses'  heads  were  eight  or  nine  feet 
from  the  track  he  first  saw  the  train,  that  the  horses  reared  and 
jumped  towards  the  track  or,  as  he  said  in  cross-examination, 
towards  the  train;  that  the  train  ran  on  to  the  crossing  and  the 
next  thing  he  knew  he  was  out  of  the  surrey  in  which  he  had 
been  seated.  Undisputed  evidence  of  a  number  of  witnesses 
established  that  after  the  accident  the  surrey  remained  stand- 
ing in  the  road  with  its  hind  wheels  almost  in  the  wagon  tracks 
of  the  public  road  and  the  front  wheels  turned  slightly  to  the 
eastward,  and  the  only  injury  to  the  surrey  was  that  the  point 
of  the  pole  was  broken.  The  horses  were  both  killed,  but  the 
body  of  one  was  found  in  the  public  road  and  that  of  the  other 
a  few  feet  to  the  east  of  it,  both  upon  the  north  side  of  the  rail- 
road track.  All  the  evidence  for  the  plaintiff  indicated  that  the 
horses  had  run  into  the  side  of  the  train,  and  this  was  corrobo- 
rated by  the  testimony  of  the  employees  of  the  defendant  and 
the  marks  foimd  on  the  side  of  the  tender,  baggage  car  and 
smoking  car  of  the  train.  Four  absolutely  disinterested  wit- 
nesses testified  that  immediately  after  the  accident  the  driver 
had  declared  that  the  horses  had  taken  fright  near  a  point  where 
there  was  a  bend  in  the  public  road,  about  175  feet  from  the 
track,  and  had  run  off,  that  he  could  not  control  them  and  that 
they  ran  mto  the  side  of  the  train.  The  driver,  it  is  true, 
denied  that  he  had  made  any  such  declarations  as  these,  and 
the  case  might  have  had  to  go  to  the  jury  if  the  evidence  pro- 
duced by  the  plamtiff  had  presented  a  case  which  did  not  of 
itself  disclose  the  contributory  negligence  of  his  driver.  The 
cases,  however,  in  which  a  railroad  company  can  be  called  upon 
to  pay  for  runaway  teams  which  dash  against  the  sides  of  its 
cars,  merely  because  the  trains  fail  to  get  over  a  crossing  and 
out  of  the  way  before  the  runaway  horses  reach  it,  must  cer- 
tainly remain  exceptional. 

The  judgment  is  reversed. 
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Geisenberger  v.  Geisenberger,  Appellant. 

Evidence — IrrdevarU  evidence— Offer — Rejection. 

If  evidence  be  irrelevant  at  the  time  it  is  offered,  it  is  not  error  to  re- 
ject it,  because  other  evidence  might  afterwards  be  given  in  conjunction 
with  which  it  would  become  relevant;  if  it  would  be  relevant  in  conjunc- 
tion with  other  facts,  the  offer  ought  to  be  accompanied  by  an  offer  to 
prove  those  facts  at  the  proper  time. 

Argued  Oct.  7,  1909.  Appeal,  No.  45,  Oct.  T.,  1909,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  March  T., 
1907,  No.  5,216,  on  verdict  for  plaintiflf  in  case  of  Julia  Geisen- 
berger V.  Ike  Geisenberger.  Before  Rice,  P.  J.,  Porter,  Hen- 
derson, Morrison,  Orlady,  Head  and  Beaver,  JJ.   Affirmed. 

Assumpsit  on  a  promissory  note.   Before  Br£qy,  J. 
The  note  was  as  follows: 

"$1,000  PmLADBLPHU,  Pa.,  Mar.  25,  1902. 

"Sixty  days  after  date  I  promise  to  pay  to  the  order  of  Miss 
Julia  Geisenberger  One  Thousand  Ddlars  at  Lancaster,  Pa. 
Without  defalcation,  value  received. 
"No.  X.    Due.  (Signed)    Ike  Geisenberger." 

At  the  trial  the  defendant  claimed  that  the  note  had  been 
paid  by  his  father,  Moses  Geisenberger,  and  offered  in  evidence 
without  more,  three  checks  as  follows : 

"Farmers  National  Bank  of  Lancaster,  Pa.  April  7th,  1904, 
Pay  to  the  order  of  Julia  Geisenberger  Two  himdred'and  sixty- 
five  95/100  Dollars  $265.95. 

"MoBES  Geisenberger. 
"Lidorsed:  Julia  Geisenberger." 

"Farmers  National  Bank  of  Lancaster,  Pa.  April  25,  1904, 
Pay  to  the  order  of  Julia  Geisenberger  One  himdred  Dollars, 

$100.00/100. 

"Moses  Geisenberger. 

"Indorsed:  Julia  Geisenberger." 
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"Farmers  National  Bank  of  Lancaster,  Pa.  July  16th,  1904, 
Pay  to  the  order  of  Julia  Geisenberger  Four  hundred  and 
twenty-five  dollars  $425.00/100. 

"  Moses  Geisenberger. 
"Indorsed:  Julia  Geisenberger." 

The  court  overruled  the  offer.    Exception  and  bill  sealed. 
Verdict  and  judgment  for  plaintiff  for  $1,294.93.    Defendant 
appealed. 

Error  assigned  was  the  rejection  of  defendant's  offer  as 
above. 

Charles  L.  Smyth,  for  appellant. 

Henry  P.  Brown,  for  appellee. 

Per  Curiam,  December  13, 1909: 

The  checks  referred  to  in  the  assignment  of  error  were  not 
on  their  face  admissible  as  evidence  of  pa3maent.  Nor  were 
they  made  admissible  by  any  evidence  already  in  or  by  an 
offer  to  follow  them  by  proof  of  other  facts  that  would  make 
them  so.  If  evidence  be  irrelevant  at  the  time  it  is  offered,  it  is 
not  error  to  reject  it,  because  other  evidence  might  afterwards 
be  given  in  conjunction  with  which  it  would  become  relevant; 
if  it  would  be  relevant  in  conjunction  with  other  facts,  the 
offer  ought  to  be  accompanied  by  an  offer  to  prove  those  facts 
at  the  proper  time:  Weidler  v.  Farmers'  Bank,  US.  &  R  134. 
We  all  concur  in  the  conclusion  that  the  offer  was  properly 
rejected  at  the  time  it  was  made. 

Judgment  afi&rmed. 
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Northwest  Building  &  Loan  Association,  Appellant, 

V.  Godfrey. 

Affidavit  of  defense — Practice,  C,  P,— Discharge  of  rule — Dovbtfvl 
cases — Appeal. 

An  order  discharging  a  rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defense  will  not  be  reversed  on  appeal  in  doubtful  and  uncertain 
cases,  but  only  in  such  as  are  clear  and  free  of  doubt. 

Argued  Oct.  8,  1909.  Appeal,  No.  99,  Oct.  T.  1909,  by 
plaintiff,  from  order  of  C.  P.  No.  1.  Phila.  Co.,  Dec.  T.,  1908, 
No.  1,564,  discharging  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense  in  case  of  Northwest  Building  Loan 
Association  of  Philadelphia,  Mortgagee,  v.  Walter  A.  Godfrey 
et  al.,  Mortgagors,  and  Annie  M.  Godfrey,  Real  Owner.  Before 
Rice,  P.  J.,  Porter,  Henderson,  Morrison,  Orlady,  Head 
and  Beaver,  JJ.    Affirmed. 

Scire  facias  sur  building  association  mortgage. 

The  plaintiff's  statement  of  claim  set  up  default  in  the  pay- 
ment of  interest,  premiums  and  fines,  and  also  default  in  the 
production  of  tax  receipts. 

The  defendant  in  her  affidavit  of  defense  averred  payment 
of  all  dues,  interest  and  premiums  on  the  mortgage  without 
any  appropriation  of  the  payments,  and  that  the  interest  on 
the  mortgage  had  never  been  in  arrears  for  a  period  of  six 
months,  the  time  limit  provided  by  the  mortgage  for  fore- 
closure. She  also  averred  that  she  had  not  produced  the  tax 
receipt  at  the  time  required,  because  of  her  illness;  that  she 
had  paid  the  taxes  before  the  mortgage  was  foreclosed,  and 
had  subsequently  tendered  the  receipts  and  offered  to  pay 
arrearages. 

The  court  discharged  the  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense. 

Error  assigned  was  the  order  of  the  court. 

Joshua  R.  Morgan^  for  appellant. 
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John  J.  RahiUy,  with  him  Wm.  M.  Hussie,  for  appellee. 

PeeCukiam,  December  13, 1909: 

An  order  dischargmg  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense  wiD  not  be  reversed  on  appeal 
in  doubtful  and  uncertain  cases,  but  only  in  such  as  are  clear 
and  free  of  doubt.  Many  of  the  cases  supporting  this  general 
rule  are  cited  in  the  opinion  of  the  Supreme  Court  in  the  recent 
case  of  Wilson  v.  Brjm  Mawr  Trust  Company,  225  Pa.  143. 
Viewing  the  statement  of  claim  and  the  affidavit  of  defense  in 
the  light  of  this  rule,  we  are  of  opinion  that  the  appeal  should 
be  dismissed. 

Appeal  dismissed  at  the  costs  of  the  appellant  without 
prejudice  to  its  right  to  a  trial  by  jury  and  a  second  appeal 
after  final  judgment. 


Rice  t;.  Nirdlinger,  Appellant. 

Bankruptcy^-Ptincipdl  and  marety — JudgmerU-^Foreign  attachmerU, 
Where  a  foreign  attachment  is  dissolved  by  the  entry  of  a  bond,  anc} 
subsequently  judgment  is  entered  after  appearance  in  the  attachment 
proceedings  and  three  days  after  bankruptcy  proceedings  have  been  in- 
stituted against  the  defendant,  and  the  defendant  is  discharged  in  bank- 
ruptcy without  any  steps  ever  having  been  taken  by  the  defendant,  or  by 
the  receiver  in  bankruptcy,  or  by  the  surety  in  the  attachment  bond  to 
bring  to  the  attention  of  the  state  court  the  bankruptcy  proceedings,  the 
surety  will  not  be  relieved  from  his  liability  on  the  attachment  bond  by 
reason  of  the  defendant's  discharge  in  bankruptcy. 

Argued  Oct.  12,  1909.  Appeal,  No.  19,  Oct.  T.,  1909,  by 
defendant,  from  order  of  C.  P.  No.  4,  Phila.  Co.,  June  T.,  1908, 
No.  153,  making  absolute  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense  in  case  of  Ignatius  Rice  et  al.,  trading 
as  Rice  &  Hochster,  v.  Samuel  F.  Nirdlinger.  Before  Rice, 
P.  J.,  PoETEE,  Hendeeson,  Moeeison,  Oelady,  Heao  and 
Beavee,  JJ.    Affirmed. 
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Assumpsit  against  a  surety  on  a  bond  in  foreign  attachment 
proceedings. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fense. 

AuDBNBiBD,  J.,  filed  the  following  opinion: 

This  action  is  on  the  bond  given  by  Nirdlinger  in  order  to 
secure  the  dissolution  of  a  foreign  attachment  by  which  the 
plaintiffs  had  b^un  an  action  against  the  Hepner  Hair  Empo- 
rium Company.  The  bond  was  in  the  penalty  of  $2,000.  Its 
condition  was  that,  "if  the  above  named  defendant  shall  be 
condenmed  in  this  action  at  the  suit  of  the  plaintiff  he  shall 
satisfy  the  condemnation  money  and  costs,  which  if  they  fail 
so  to  do,  I  undertake  to  do  it  for  them."  In  spite  of  its  inco- 
herency  and  lack  of  grammatical  precision,  this  instrument 
may  fairly  be  mterpreted  as  an  imdertaking  on  the  part  of 
Nirdlinger  to  pay  to  Rice  &  Hochster  whatever  sum  they  might 
recover  m  the  action  wherein  the  attachment  had  issued,  up 
to  $2,000,  which  was  the  limit  of  his  liability.  The  plaintiffs 
aver  by  their  statement  that  on  June  25,  1908,  they  obtained 
judgment  against  the  Hepner  Hair  Emporium  for  $972.73; 
that  they  have  issued  execution  for  that  amount  against  that 
corporation;  and  that  the  fi.  fa.  had  been  returned  "nulla  bona" 
by  the  sheriff;  and  they,  therefore,  claim  of  the  plaintiffs  the 
sum  of  $994.23  (being  the  amoimt  of  their  judgment  with 
costs),  together  with  interest  thereon  from  the  date  of  the  entry 
of  the  judgment. 

The  defense  set  up  is  that  the  attachment  to  secure  whose 
dissolution  Nirdlinger  gave  his  bond  was  levied  within  four 
months  prior  to  the  day  when  proceedings  in  bankruptcy  were 
instituted  against  the  defendant  in  the  attachment;  that  the 
judgment  referred  to  in  the  plaintiffs'  statement  of  claim  was 
entered  three  days  after  the  conmiencement  of  those  proceed- 
ings; and  that  the  defendant  against  which  said  judgment  was 
obtained  has  since  been  discharged  by  the  bankruptcy  court. 

We  do  not  think  that  these  facts,  whether  considered  sever- 
ally or  in  conjunction,  constitute  a  good  defense  to  the  plain- 
tiffis'  claim. 
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The  discharge  in  bankruptcy  of  one  for  whose  debt  another 
has  become  surety  does  not  rdease  the  latter  from  his  obligar 
tion.  Section  16  of  the  national  bankrupt  act  provides,  that, 
"The  liability  of  a  person  who  is  a  co-debtor  with,  or  a  guaran- 
tor, or,  in  any  manner,  a  surety  for  the  bankrupt  shall  not  be 
altered  by  the  dischaige  of  the  bankrupt." 

The  fact  that  the  bankrupt  proceecUngs  against  the  Hepner 
Emporium  Company  were  instituted  before  the  plaintiflfs' 
judgment  was  obtained  is  not  fatal  to  its  vaUdity.  This  court 
had,  before  the  bankruptcy  proceedings  were  b^un,  obtained 
jurisdiction  of  the  persons  of  both  plaintiffs  and  defendant. 
It  also  had  jurisdiction  of  the  subject-matter  of  their  contro- 
versy. No  steps  were  taken  by  the  Hepner  Hair  Emporium 
or  by  its  receiver  or  by  the  defendant  in  this  case  to  bring  to 
our  attention  the  fact  that  a  petition  in  bankruptcy  had  beoi 
filed  against  the  party  first  named  or  to  obtain  a  stay  of  pro- 
ceedings. Our  duty,  therefore,  was  to  proceed  with  the  cause, 
and  whatever  steps  were  taken  therein  were  entirely  regular 
and  binding  on  the  parties:  E}rster  v.  Gaff,  91  U.  S.  521; 
Thatcher  v.  Rockwell,  105  U.  S.  467;  Dimock  v.  Copper  Co., 
117  U.  S.  569. 

It  may  be  true  that  had  the  attachment  against  the  Hepner 
Hair  Emporium  Company  been  permitted  to  continue  until 
the  defendant  therein  had  been  adjudged  a  bankrupt,  it  would 
have  become  void  and  there  would  have  been  no  need  for  de- 
fendant Nirdlinger  to  give  a  bond  to  dissolve  it,  but  this  is  no 
reason  why  the  defendant  should  be  reUeved  of  the  liability 
that  he  assumed.  The  argument  advanced  on  his  behalf,  that 
it  is  unjust  and  inequitable  to  compel  him  to  pay  a  debt  which 
could  by  no  possibility  be  collects  from  the  real  debtors,  on 
final  analysis  means  nothing  more  than  that  the  consideration 
on  which  he  undertook  to  pay  the  debt  has  failed  him.  But 
the  consideration  for  his  bond  has  not  failed  this  defendant. 
He  gave  his  bond  in  order  to  secure  the  dissolution  of  the  plain- 
tiffs' attachment.  The  attachment  was  dissolved.  Whether 
it  was  worth  much  or  little,  the  plaintiffs,  through  Nirdlinger's 
intervention,  were  deprived  of  that  chance  of  realizing  on  their 
claim  against  the  Hepner  Hair  Emporium  Company.    That 
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Mrdlinger  miscalculated  the  value  of  the  chance  is  entirely 
unimportant.  He  knew  as  much  of  the  possibilities  and  proba- 
bilities in  the  matter  as  did  the  plaintiffs.  We  do  not  imder- 
stand  how  it  can  be  said  that  he  has  any  greater  equity  to  be 
saved  from  loss  than  have  they.  Why,  then,  should  he  be 
relieved?  If  his  equity  is  no  higher  than  theirs  the  law  will 
leave  both  parties  where  it  finds  them.  If  Nirdlinger  became 
surety  or  bail  for  the  Hepner  Hair  Emporium  Company's  debt 
without  obtaining  counter  indenmity,  he  has  only  his  own 
folly  to  blame  for  the  predicament  in  which  he  finds  himself. 
By  entering  judgment  against  him  under  this  rule,  we  place 
him  in  no  worse  position  than  that  in  which  the  plaintiffs  would 
be  left  were  jud^ent  refused  them.  Upon  paying  their  claim 
the  defendant  will  be  subrogated  to  their  rights  against  the 
bankrupt,  the  Hepner  Hair  Emporium  Company :  Section  57  of 
the  Bankrupt  Act. 

Our  conclusion  on  the  question  before  us  finds  support  in 
King  V.  Block  Amusement  Co.,  126  App.  Div.  (N.  Y.)  48, 
where  it  is  held  that  an  attachment  issued  within  four  months 
of  the  filing  of  a  petition  in  bankruptcy  against  the  defendant 
therein  and  dischai^ged  by  an  undertaking  for  which  the  surety 
takes  no  security,  should  not  be  vacated  after  the  adjudica- 
tion in  bankruptcy  so  as  to  discharge  the  surety. 

The  rule  for  judgment  is  made  absolute. 

In  the  case  of  Rice  v.  Hepner  Hair  Emporium  Company,  on 
^  a  rule  to  open  the  judgment,  Audenried,  J.,  filed  the  following 
opinion: 

This  action  was  begun  by  a  writ  of  foreign  attachment.  The 
plaintiff  sued  to  recover  the  price  of  simdry  goods  sold  and  de- 
livered to  the  defendaDt.  The  defendant  entered  an  appear- 
ance. Judgment  was  taken  by  the  plaintiffs  for  want  of  an 
affidavit  of  defense.  We  are  now  asked  to  open  the  judgment 
and  permit  a  defense  to  be  set  up.  The  defendant  does  not  aver 
that  it  did  not  receive  the  goods  enumerated  in  the  statement 
of  claim  or  that  the  prices  charged  therefor  are  excessive,  or 
that  the  bill  for  them  has  been  paid.  The  defense  on  which  it  is 
proposed  to  rely  is  a  discharge  obtained  by  the  defendant  under 
Vol.  xli— 16 
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the  national  bankrupt  act  three  months  after  the  judgment 
was  entered  against  it.  It  is  frankly  admitted  on  behalf  of  the 
defendant  that  the  attempt  to  make  use  of  this  defense  is  in- 
tended not  so  much  for  its  own  benefit  as  in  order  to  help  the 
bail  on  the  bond  given  to  dissolve  the  attachment  with  which 
the  action  was  begun,  in  his  effort  to  escape  fnnn  liability  on 
that  obligation,  suit  having  been  brought  thereon  against  him 
by  the  plaintiffs. 

It  cannot  seriously  be  contended  that  the  plaintiffs'  judg- 
ment is  void  or  irregular.  True  it  is  that  it  was  entered  several 
days  after  the  commencement  of  the  proceedings  that  led  to  the 
defendant's  being  adjudicated  a  baiUmipt  and  that  finally  re- 
sulted in  its  discharge  on  September  18,  1908.  It  is,  however, 
to  be  observed  that  before  the  bankruptcy  proceedings  were  set 
afoot,  this  court  had  already  acquired  jurisdiction  of  the  per- 
sons of  both  plaintiffs  and  defendant  and  of  the  subject-matter 
of  this  controversy,  and  that  no  steps  were  ever  taken  by  the 
defendant  or  its  receiver  to  stay  proceedings  here.  The  bank- 
rupt law  does  not  of  its  own  force  oust  the  jurisdiction  of  a  state 
court  in  an  action  pending  before  it  immediately  upon  the  filing 
of  a  petition  in  bankruptcy  against  the  defendant.  It  is  the 
duty  of  the  court  to  proceed  to  judgment  as  between  the  parties 
before  it  imless  by  some  proper  pleading  it  is  informed  of  the 
change  in  the  defendant's  status.  It  cannot  take  judicial  notice 
of  the  initiation  of  the  proceedings  in  bankruptcy.  Even  the 
adjudication  of  the  defendant's  bankruptcy  is  without  effect  to 
stay  the  regular  course  of  the  administration  of  justice  by  a  state 
court  as  between  the  parties  before  it  without  a  timely  and 
proper  suggestion  thereof  by  the  party  affected  or  his  receiver, 
and  such  steps  as  may  be  taken  in  such  a  case  before  notice  of 
the  adjudication  is  brought  to  the  attention  of  the  court  in  an 
orderly  manner  are  valid  and  binding  on  the  parties  in  spite  of 
the  bankruptcy :  Eyster  v.  Gaff,  91 U.  S.  521 ;  Thatcher  v.  Rock- 
weU,  105  U.  S.  467;  Dunock  v.  Copper  Co.,  117  U.  S.  559. 

The  motion  to  open  a  judgment  regular  in  all  respects  is  an 
appeal  to  our  discretion  as  a  court  of  equity.  In  support  of  its 
application  the  defendant  relies  on  WTise's  Appeal,  99  Pa.  193, 
where  the  Supreme  Court,  reversing  the  common  pleas,  opened 
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a  judgment  entered  after  the  commencement  of  proceedings  to 
have  the  defendant  adjudged  a  bankrupt,  but  before  the  adju- 
dication of  his  bankruptcy,  in  order  that  his  subsequent  dis- 
charge might  be  pleaded  in  bar  of  the  plaintiff's  claim.  The 
present  case,  however,  differs  from  that  in  several  important 
particulars.  There  the  judgment  was  entered  by  confession 
under  a  warrant  of  attorney;  the  defendant  never  had  his  day 
in  court;  and  he  knew  nothing  of  the  entry  of  the  judgment 
against  him  until,  after  the  lapse  of  almost  five  years,  he  was 
served  with  a  writ  of  scire  facias  to  revive  its  lien.  In  this  case 
the  defendant  duly  appeared,  was  served  with  a  copy  of  the 
plaintiff's  statement  and  had  ample  notice  of  the  nature  of  the 
proceedings  against  it.  In  the  case  referred  to,  the  defendant, 
immediately  on  learning  of  the  judgment  against  him,  applied 
to  the  court  for  leave  to  put  in  his  defense.  Here  the  defend- 
ant, although  fully  apprised  of  the  state  of  the  litigation,  took 
no  steps  to  stay  its  course,  when  bankruptcy  proceedings  were 
initiated  agamst  it,  and  for  three  weeks  idFter  its  discharge  from 
bankruptcy  delayed  in  taking  the  present  rule.  Were  an  action 
to  be  brought  against  the  defendant  for  the  recovery  c^  one 
of  the  debts  provable  against  its  bankrupt  estate,  its  failure  to 
file  an  affidavit  of  defense  within  fifteen  days  after  having  being 
ruled  to  do  so,  would  entitle  its  creditor  to  a  judgment  in  spite 
of  its  discharge.  It  is  not  unreasonable  to  expect  applications 
to  open  judgment  in  order  to  let  in  the  plea,  of  such  a  discharge 
to  be  made  within  the  same  space  of  time  after  that  defense  be- 
comes available.  A  delay  of  more  than  fifteen  days  in  taking 
the  rule  to  open  a  judgment  against  one  who  has  been  dis- 
chai^ed  from  bankruptcy  should  be  explained,  and,  in  the  ab- 
sence of  a  reasonable  explanation,  is,  we  think,  a  good  ground 
for  discharging  the  rule.  The  delay  of  the  defendant  in  this 
case  to  present  his  motion  is  not  explamed.  We  are  not  called 
on  now  to  determine  whether  he  may  not  be  entitled  to  a  stay 
of  execution  on  the  judgment. 

Aside  from  the-  question  of  laches,  however,  there  is  another 
reason  why  the  court  is  disinclined  to  entertain  the  defendant's 
application.  Whether  the  merit  of  a  defense  based  on  a  dis- 
charge in  bankruptcy  be  great  or  little,  as  against  a  just  debt, 
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the  admitted  purpose  for  making  use  of  it  in  this  case  is  ^ititled 
to  no  favor  whatever.  The  bankrupt  laws  were  enacted  to  help 
the  unfortunate  business  man  to  his  feet  again  by  relieving  him 
of  the  overheavy  burden  of  his  debts.  The  commonwealth  is 
interested  in  the  resumption  of  his  activity  in  trade  and  ex- 
tends its  help  to  him  for  that  reason.  We  are  not  given  to  un- 
derstand that  the  defendant  is  endeavoring  to  escape  from  its 
indebtedness  to  the  plaintififs  with  any  intent  of  returning  to  its 
business.  It  states  its  purpose  plainly.  Its  reason  for  opening 
the  judgment  against  it  is  that  it  may  thus  release  from  his 
liability  to  pay  the  plaintiffs'  judgment  debt  the  party  who  as 
bail  gave  bond  to  dissolve  the  plaintiffs'  attachment.  It  was 
never  intended  that  the  bankrupt  laws  should  inure  to  the 
advantage  of  any  debtors  except  those  whose  property  has  been 
made  available  for  the  benefit  of  their  creditors  and  who  have 
submitted  themselves  to  the  jiuisdiction  of  the  bankrupt  court. 
Section  16,  of  the  bankrupt  act,  provides  expressly  that  "The 
liability  of  a  person  who  is  a  co-debtor  with,  or  guarantor,  or,  in 
any  manner,  a  surety  for  the  bankrupt  shall  not  be  altered  by 
the  discharge  of  the  bankrupt."  Plainly,  the  defendant's 
surety  is  not  entitled  directly  or  indirectly  to  the  benefit  of  the 
bankruptcy  legislation.  It  adds  nothing  to  the  equity  of  his 
case  that  the  lien  of  the  attachment  to  secure  whose  dissolution 
he  became  bail  for  the  defendant's  debt  was  one  which,  had  it 
continued,  would  have  become  void  upon  the  adjudication  of 
the  bankruptcy  of  the  defendant:  McCombs  v.  Allen,  82  N.  Y. 
114;  King  v.  Block  Amusement  Co.,  125  App.  Div.  (N.  Y.) 
922. 

The  rule  to  open  the  judgment  and  let  the  defendant  into  a 
defense  is  discharged. 

Error  assigned  was  order  making  absolute  rule  for  judgment 
against  the  surety  for  want  of  a  sxifficient  affidavit  of  defense. 

Arthur  S.  Arnold,  with  him  Louis  E.  Leopold,  for  appellant. 

William  A.  Carr,  with  him  TT.  Horace  Hepburn  and  Sidney  L. 
Krauss,  for  appellees. 
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Per  Curiam,  December  13, 1909: 

The  question  for  decision  is  very  clearly  brought  out  in  the 
two  opinions  filed  by  the  learned  judge  of  the  common  pleas, 
the  first  rendered  upon  the  rule  to  open  the  judgment  against 
the  Heimer  Hair  Emporium  Company,  and  the  second  upon 
the  rule  for  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fense in  the  present  case.  The  order  making  absolute  the 
latter  rule  is  the  (me  brought  up  for  review  in  this  appeal,  and 
18  fuUy  sustained  by  the  opinion  of  the  learned  judge,  in  which 
we  all  concur. 

Judgm^it  affirmed. 


Philadelphia  to  use,  Appellant,  t;.  Fairhill  Railroad 
Ck)mpany  (No.  1). 

Municipal  liens — WcUer  pipe — Raiiroads — Right  of  way — Real  esiaU — 
Ad  of  June  4, 1901,  P.  L.d&4. 

The  roadbed  of  a  public  railroad  is  not  ''real  estate"  within  the  mean- 
ing of  the  Act  of  June  4, 1901,  P.  L.  364,  and  Is  not  subject  to  aasessment 
for  local  taxation  or  municipal  claims. 

Argued  Oct.  14,  1909.  Appeal,  No.  210,  Oct.  T.,  1909,  by 
plaintiff,  from  order  of  C.  P.  No.  2,  Phila.  Co.,  Sept.  T.,  1905, 
No.  1,390,  M.  L.  D.  making  absolute  rule  to  strike  ofif  municipal 
lien  for  paving  in  case  of  City  ot  Philadelphia  to  use  of  The 
Vulcanite  Paving  Company  v.  Fairhill  Railroad  Company. 
Before  Rice,  P.  J.,  Porter,  Henderson,  Morrison,  Orlady, 
Head  and  Beaver,  JJ.    Afl&rmed. 

Scire  facias  on  mimicipal  claim  for  paving. 

Error  assigned  was  order  making  absolute  rule  to  strike  ofif 
the  lien. 

Walter  Biddle  Saul,  with  him  E.  0.  Michener,  for  appellant. 

E.  J:  SiOera,  of  SeUera  &  Rhoade,  for  appellees. 
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Pee  Curiam,  December  13, 1909: 

The  counsel  for  the  appellant  frankly  concede  that  the  ques- 
tion involved  in  this  appeal  was  decided  by  this  court  in 
Philadelphia  v.  Philadelphia  k  Reading  Raihx>ad  Company, 
38  Pa.  Superior  Ct.  529.  They  ask  for  a  reversal  of  the  decision 
rendered  in  that  case.  We  have  fully  reconsidered  this  ques- 
tion in  the  light  of  the  able  argument  of  appellant's  counsel, 
but  are  unable  to  reach  a  different  conclusion  from  that  reached 
in  the  case  cited.  Nor  do  we  deem  it  necessary  to  add  anything 
to  the  opinion  of  Judge  Porter  in  that  case. 

The  judgment  is  affirmed. 


Philadelphia  to  use,  Appellant,  v.  Fairlull  Railroad 
Company  (No.  2). 

Per  Curiam,  December  13,  1909: 

The  judgment  is  affirmed  upon  the  authority  of  Philadelphia 
V.  Philadelphia  &  Reading  Raikoad  Company,  38  Pa,  Superior 
a.  529. 


Commonwealth  v.  Zimmennan,  Appellant. 

Criminal  lav>— False  pretenses — Indictmeni'^Partnership. 

An  mdictment  chai^ging  the  defendant  wiih  having  fraudiilently  ob- 
tained money,  stating  the  amount,  by  reason  of  various  false  state- 
ments, all  specifically  set  forth,  sufficiently  chaiges  the  offense  of  having 
obtained  money  by  false  pretenses,  although  it  is  further  chaiged  that  by 
reason  of  the  same  false  statements  the  defendant  induced  the  prosecutor 
to  enter  into  a  partnership  with  him,  there  being  nothing  in  the  indict- 
ment to  show  that  the  moneys  were  received  and  applied  to  partnership 
assets. 

Argued  Oct.  15,  1909.   Appeal,  No.  10,  Mwch  T.,  1910,  lyy 
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defendant,  from  judgment  of  Q.  S.  York  Co.,  Jan.  T.,  1909, 
No.  40,  on  verdict  of  guilty  in  case  of  Commonwealth  v.  Ernest 
Zimmerman.  Before  Rice,  P.  J.,  Porter,  Henderson, 
Morrison,  Orladt,  Head  and  Beater,  JJ.    Affirmed. 

Indictment  for  obtaining  money  under  false  pretenses. 

The  indictment  was  as  follows: 

The  grand  inquest  of  the  commonwealth  of  Pennsylvania, 
inquiring  for  the  county  of  York,  upon  their  respective  oaths 
and  informations,  do  present,  that  Ernest  Zimmerman  late  of 
the  county  aforesaid,  yeoman,  on  July  29,  1908,  in  the  county 
aforesaid,  and  within  the  jurisdiction  of  this  court,  devising  and 
intending  to  cheat  and  defraud  George  W.  Shewart  of  his  goods, 
moneys,  chattels  and  property,  unlawfuUy  did  falsely  and 
designedly  pretend  to  the  said  George  W.  Shewart  that  he  the 
said  Ernest  Zimmerman  was  the  sole  owner  of  a  certain  process 
of  making  pictures  known  as  porcelain  work  and  that  this 
process  was  known  only  to  himself.  That  he  had  orders  from 
a  certain  George  Homicher  of  Johnstown,  Pennsylvania,  for 
thirty  ot  these  porcelain  pictures  and  that  he  had  on  hand  150 
pictures  in  his  workroom.  That  this  process  of  making  pictures 
was  without  the  use  of  paper  of  any  sort,  whereas  in  truth  and 
in  fact  the  said  Ernest  Zimmerman  was  not  the  sole  owner  of 
this  process  of  making  pictures,  but  that  the  same  was  in  com- 
mon usage  by  picture  makers;  further  that  he  had  no  orders 
from  George  Homicher  of  Johnstown,  Pennsylvania,  and  did 
not  have  any  pictures  on  hand  in  his  workroom;  and,  further, 
the  iHX)ce8s  was  not  without  the  use  of  paper  which  said  pretense 
and  pretenses  he,  the  said  Ernest  Zimmerman,  then  and  there 
well  knew  to  be  false,  by  color  and  means  of  which  said  false 
pretense  and  pretenses,  he,  the  said  Ernest  Zimmerman,  in- 
duced the  said  George  W.  Shewart  to  enter  into  a  partnership 
with  him  the  said  Ernest  Zimmerman  to  make  pictures  by  the 
process  he  the  said  Ernest  Zimmerman  described  and  then  and 
there  from  the  said  George  W.  Shewart  unlawfully  and  fraudu- 
lently did  obtain  the  sum  of  $350,  being  then  and  there  the 
property  of  the  said  George  W.  Shewart,  with  intent  to  cheat 
and  defraud  the  said  George  W.  Shewart  to  the  great  damage 
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of  the  said  George  W.  Shewart  contrary  to  the  form  of  the  act  of 
the  general  assembly,  etc. 
Verdict  of  guilty,  upon  which  judgment  of  sentence  was 


On  a  motion  in  arrest  of  judgment,  Wanner,  J.,  filed  an 
opinion  the  material  portion  of  which  was  as  follows: 

The  objection  to  the  form  of  the  bill  of  indictment  cannot  be 
sustained.  It  is  true  that  the  allegation  that  defendant  by  his 
false  pretenses  induced  the  prosecutor  to  enter  into  a  partner- 
ship with  him,  does  not  constitute  the  ofifense  intended  to  be 
charged.  But  the  succeeding  clause,  allying  that  the  defend- 
ant by  the  said  false,  pretenses,  also  then  and  there  fraudulently 
obtained  from  the  prosecutor,  the  sum  of  $350,  with  intent  to 
cheat  and  defraud  him,  does  define  the  statutory  ofifense  in  the 
proper  form.  The  bill  does  not  allege,  that  these  moneys  were 
obtained  for,  or  applied  to,  the  purposes  of  said  alleged  partner- 
ship. 

There  is  no  allegation  iA  a  partnership  in  the  information  at 
all,  nor  does  the  language  of  the  bill  sustain  the  inference  on 
which  the  objection  to  the  form  of  the  bill  is  based,  viz. :  that 
said  money  was  gotten  for,  or  went  into  a  partnership  then  al- 
ready existing,  of  which  the  prosecutor  and  the  defendant  were 
members. 

A  disputed  question  of  fact,  it  is  true,  arose  at  the  trial,  as  to 
whether  these  monejrs  were  received  and  applied  to  partnership 
assets,  but  it  was  not  so  alleged  in  the  bill,  and  no  objection  to 
the  form  of  the  bill  based  on  that  assumption,  is  therefore  a 
valid  one.  We  are  clearly  of  the  opinion  that  the  ofifense  of  ob- 
taining money  by  false  pretenses  is  properly  charged,  and  that 
the  bill  of  incfictment  is  good. 

The  jury  found  the  defendant  guilty  upon  evidence  which,  if 
believed  by  them,  justified  their  verdict,  and  we  must  there- 
fore refuse  to  disturb  it. 

Now,  to  wit,  June  21,  1909,  the  defendant's  motion  in  arrest 
of  judgment,  and  for  new  trial  is  overruled  and  refused. 

Error  assigned  was  in  overruling  defendant's  motion  in  arrest 
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of  judgment  based  upon  the  insufficiency  of  the  bill  of  indict- 
ment, and  in  imposing  sentence  thereon. 

Sarrmel  Kurtz,  with  him  H.  0.  Rubyj  for  appellant. 

No  appearance  nor  printed  brief  for  appellee. 

Per  Curiam,  December  13,  1909: 

The  judgment  is  affirmed  upon  the  opinion  of  the  learned 
judge  of  the  quarter  sessions,  and  the  record  is  remitted  to  the 
court  of  quarter  sessions  of  York  county  to  the  end  that  the 
sentence  be  fully  carried  into  effect. 


Commonwealth  v.  Soo  Hoo  Doo,  Appellant. 

Criminal  law — Keeping  disorderly  house — Action  of  proprietor — Evi- 
dence— Indictment. 

1.  Under  an  indictment  drawn  substantially  in  the  language  of  the 
Act  of  March  31,  1860,  sec.  42,  P.  L.  382,  charging  the  defendant  with 
keeping  a  disorderly  house  to  the  encoiuragement  of  idleness,  gaining, 
drinking  and  other  misbehavior,  it  may  be  shown  (1)  that  gaming, 
drinking  and  other  misbehavior  occurred  with  the  acquiescence  of  the 
proprietor;  (2)  that  the  place  was  kept  in  such  a  manner  as  to  encourage 
such  behavior;  (3  )that  the  proprietor  participated  in  the  misbehavior; 
(4)  that  the  misbehavior  which  was  the  result  of  the  ill-government  of  the 
house  was  necessarily  and  directly  connected  with  the  offense  charged  in 
the  indictment;  and  (5)  what  was  the  number  and  kind  of  people  who 
visited  the  house,  and  what  they  did  when  there  assembled. 

2.  Evidence  as  to  the  general  reputation  of  a  disorderly  house  upon 
the  trial  of  an  indictment  charging  the  maintenance  of  such  a  nuisance 
is  not  admissible.   The  rule  is  different,  however,  as  to  a  bawdyhouse. 

Argued  Oct.  4, 1909.  Appeal,  No.  13,  March  T.,  1910,  by  de- 
fendant, from  judgment  of  Q.  S.  Luzeme  Co.,  April  T.,  1908, 
No.  116,  on  verdict  for  plaintiff  in  case  of  Commonwealth  v. 
Soo  Hoo  Doo.  Before  Rice,  P.  J.,  Porter,  Henderson, 
Morrison,  Orlady,  Head  and  Beaver,  JJ.    Reversed. 

Indictment  for  keeping  a  disorderly  house.    Before  Ferris, 
P.J. 
The  opinion  of  the  Superior  Court  states  the  case. 
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Verdict  of  guilty,  upon  which  the  defendant  was  sentenced  to 
pay  a  fine  of  $250,  and  undergo  an  imprisonment  for  six  months. 

Errors  assigned  were  (1-9)  various  rulings  on  evidence,  quot- 
ing the  bill  of  exceptions;  (10-16)  various  instructions. 

Charles  H.  Soper,  with  him  Samud  S.  Herring,  for  appel- 
lant.— In  the  case  of  disorderly  houses,  particular  acts  or  states 
of  disorder  may  be  put  in  evidence  to  prove  a  house  disorderly; 
but  common  reputation  or  complaint  among  neighbors  is  not 
for  this  purpose  admissible:  Commonwealth  v.  Stewart,  1  S.  & 
R.  342;  Commonwealth  v.  Murr,  7  Pa.  Superior  Ct.  391;  State 
V.  Foley,  45  N.  H.  466;  People  v.  Mauch,  24  How.  Pr.  (N.  Y.) 
276. 

John  H,  Dando,  assistant  district  attorney,  with  him  Abram 
Salshwrg,  district  attorney,  for  appellee. 

Opinion  by  Porter,  J.,  December  13,  1909: 
The  indictment  upon  which  the  defendant  was  tried,  charged 
that:  he  ''did  unlawfully  keep  and  maintain  a  common,  ill- 
govemed  and  disorderly  house  and  place,  to  the  encourage- 
ment of  idleness,  gaming,  drinking  and  other  misbehavior,  to 
the  common  nuisance  and  disturbance  of  the  neighborhood 
and  orderly  citizens,  contrary  to  the  form  of  the  act  of  (jeneral 
Assembly,'^  etc.  The  indictment  was  drawn  substantially  in 
the  language  of  the  Act  of  March  31, 1860,  sec.  42,  P.  L.  382. 
That  section  of  the  statute  did  not  create  a  new  offense  but 
merely  defined  a  misdemeanor  long  known  to  the  common 
law,  and  fixed  the  punishment  for  the  same.  Under  such  an 
indictment  it  is  always  competent  to  show  that,  with  the  ac- 
quiescence of  the  proprietor,  gaming,  drinking  and  other  mis- 
behavior occur  and  that  the  place  is  kept  in  such  a  manner  as 
to  encourage  such  behavior.  The  misbehavior  which  is  en- 
couraged by  the  keeping  of  the  disorderiy  place  may  in  itself 
constitute  a  crime.  When  the  evidence  discloses  that  the 
proprietor  of  the  house  sometimes  participates  m  the  misbe- 
havior, that  evidence  is  not  to  be  excluded  upon  the  ground 
that  it  shows  an  independent  offense,  for  the  misdemeanor  of 
keeping  a  disorderiy  house  is  the  habitual  maintenance  of  a 
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place  to  the  encouragemait  of  these  very  unlawful  acts.  The 
misbehavior  which  is  the  result  of  the  ill-government  of  the 
bouse  is  necessarily  and  directly  connected  with  the  offense 
ehaiiged  in  the.  indictment.  In  cases  of  this  kind  evidence  as 
to  the  number  and  kind  of  people  who  visit  the  house  and  what 
they  do  when  there  assemble  is  properly  admissible.  The 
first  seven  specifications  of  error  are  dismissed. 

The  court  below  permitted  counsel  for  the  prosecution  to 
ask  witnesses  the  following  questions:  ''Q.  As  to  the  govern* 
ment  of  the  house,  the  order  of  the  house,  encouragement  of 
idleness,  gaming,  drinking  and  other  misbehavior,  what  is  its 
reputation,  good  or  bad?"  And,  ''Q.  From  the  speech  of  the 
people  in  that  neighboihood  what  is  the  reputaticm  of  that 
house  ak>ng  the  lines  that  I  have  asked  you?''  Objections  to 
both  of  these  questions  wene  overruled  and  exceptions  noted 
for  the  defendant.  The  evidence  admitted  under  these  excep- 
tions was  to  the  effect  that  the  general  reputation  of  the  house, 
with  regard  to  the  subject  of  inquiry,  was  bad.  The  admissicm 
of  this  testimony  is  the  subject  of  tiie  eighth  and  ninth  speci- 
ficaticms  of  error.  That  evidence  as  to  the  general  reputation 
of  a  disorderly  house,  upon  the  trial  of  an  indictment  charging 
the  maintenanoe  of  such  a  nuisance,  is  not  admissible  was 
definitely  decided  in  Gommimwealth  v.  Stewart,  1  S.  <&  R.  342, 
and  that  rule  has  not  since  been  modified.  The  rule  is  differ- 
ent when  the  indictment  charges  the  keeping  of  a  bawdyhouse 
and  the  reasons  for  that  differ^ce  are  stated  in  Gonmion- 
wealth  V.  Murr,  7  Pa.  Superior  Ct.  391.  The  arguments  sub- 
mitted (m  behalf  of  the  conmionwealth  that  the  testimony  in 
question  was  elicited  in  the  cross-examinaticm  df  the  witnesses 
of  the  defendant  and  that  that  cross-examination  was  rendered 
proper  by  the  manner  in  which  counsel  for  the  defendant  had 
interrogated  those  witnesses  finds  no  support  in  the  record. 
The  witnesses  had  been  interrogated  in  chief  as  to  what  they 
themselves  had  sera  about  the  house  and  as  to  whether  they 
had  heard  any  noises  or  been  disturbed.  They  had  not  been 
asked,  in  chief,  nor  had  they  testified,  as  to  the  general  reputa- 
tion of  the  house  in  the  broad  terms  of  the  questions  by  the 
prosecution,  which  dicited  the  evidence  the  admission  of  which 
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is  assigned  for  error.  The  eighth  and  ninth  8pecificati(m8  of 
error  are  sustained. 

While  some  of  the  excerpts  from  the  chaige,  wrested  from 
the  context  which  explained  and  qualified  them,  might  be  the 
subject  of  criticism,  the  charge  taken  as  a  whole  clearly  de- 
fined the  ofifense  for  which  the  defendant  was  being  tried  and 
fairly  stated  the  facts  which  it  was  incumbent  upon  the  com- 
monwealth to  establish  in  order  to  support  the  indictment. 
Upon  this  branch  of  the  case  it  seems  only  necessary  to  quote 
that  part  of  the  charge  which  is  the  subject  of  the  twelfth  speci- 
fication of  error:  the  court  said,  ''If  he  kept  a  place  which  was 
the  familiar  resort  of  prostitutes  and  male  bawds,  a  place 
where  fighting  was  of  frequ^t  occurrence,  a  [Jace  where  people 
came  sober  and  went  away  drunk,  a  place  where  men  came 
and  met  prostitutes  and  took  them  away  in  cabs,  a  place  where 
noises  occurred  such  as  to  be  heard  on  East  Market  street,  the 
noises  consisting  of  profane,  vulgar  and  vile  language;  if  you 
believe  that  this  defendant  kept  such  a  place  as  that,  we  say 
to  you  that  under  this  act  of  assembly  you  will  be  justified  in 
finding  a  verdict  of  guilty."  The  jury  were  clearly  given  to 
imderstand  that  they  were  to  find  the  facts,  under  the  evi- 
dence. If  they  found  the  facts  to  be  as  above  stated,  then 
there  could  be  no  question  that  it  was  for  them  to  say  whether 
the  house  was  disorderiy  and  a  nuisance  under  the  act  of 
assembly.  If  such  a  state  of  facts  would  not  justify  a  finding 
that  the  defendant  kept  a  disorderly  house,  it  would  be  hard 
to  imagine  a  case  in  which  there  could  be  a  conviction  upon 
such  a  charge.  The  evidence  was  certainly  sufficient,  if  be- 
lieved, to  convince  a  jury  beyond  all  doubt  that  the  defendant 
so  governed  his  house  as  to  encourage  idleness,  gaming,  drink- 
ing and  ahnost  all  other  kinds  of  misbehavior;  that  the  fre- 
quenters of  the  place  very  often  used  profane  and  vile  language 
in  tones  so  loud  as  to  be  plainly  audible  upon  the  neighboring 
streets  and  that  the  house  was  the  common  meeting  place  of 
those  engaged  in  inmioral  pursuits;  an  exchange  for  vice.  The 
request  of  the  defendant  for  binding  instructions  was  properly 
refused. 

The  judgment  is  reversed  with  a  new  venire. 
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Smith,  Appellant,  v.  Weaver. 

ConJbrati — B<md — Sufficiency  of  hand. 

1.  Where  one  party  agrees  to  deliver  to  another  party  a  bond  satis- 
factory to  the  latter  for  the  performance  of  the  contract,  the  expression 
of  dissatisfaction  by  the  latter  with  the  bond  tendered,  is  sufficient  with- 
out more  to  excuse  the  latter  from  the  performance  of  the  condition  of 
his  contract,  if  there  is  no  evid^ice  that  tiie  rejection  of  the  bond  was  due 
to  an  unreasonable  or  capricious  motive. 

2.  The  sufficiency  of  the  bond  tendered  in  such  a  case  cannot  be  shown 
by  the  mere  ex  parte  affidavit  of  the  surety  of  the  bond. 

Argued  Oct.  5,  1909.  Appeal,  No.  240,  Oct.  T.,  1908,  by  de- 
fendant, from  order  of  C.  P.  No.  2,  Phila.  Co.,  Dec.  T.,  1893, 
No.  589,  refusing  to  take  off  nonsuit  in  case  of  Edward  W. 
Smith  V.  Francis  D.  Weaver  and  George  Young.  Before  Rice, 
P.  J.,  Porter,  Henderson,  Morrison,  Head  and  Beaver,  JJ. 
Affirmed. 

Assumpsit  upon  a  bond.   Before  Wii/fbank,  J. 

The  terms  of  the  bond  are  set  forth  in  the  opinion  of  the 
Superior  Court. 

At  the  trial  the  court  refused  to  receive  in  evidence  an  affi- 
davit of  the  surety  in  the  bonds  tendered  by  the  plaintiff  to  the 
defendant.  The  evidence  showed  that  the  defendant  had  ex- 
pressed dissatisfaction  with  the  bonds,  and  had  refused  to  ac- 
cept them.  There  was  no  evidence  that  he  did  this  capriciously. 

The  court  entered  a  compulsory  nonsuit  which  it  subse- 
quently refused  to  take  off. 

Errors  assigned  were  (1)  rejection  of  the  affidavit,  and  (2)  re- 
fusal to  take  off  nonsuit. 

L.  TT.  Baxter,  for  appellant. — The  words  "good  and  sufficient 
surety  satisfactoiy  to  the  said  Weaver,"  did  not  mean  such  a 
surety  as  said  Weaver  might  imreasonably  or  capriciously  re- 
quire, but  only  such  surety  as  he  might  reasonably  and  in  good 
faith  require;  and  if  the  bonds  were  of  such  a  character,  then 
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the  defendant  could  only  refuse  to  accept  them,  when  acting  in 
good  faith,  and  not  from  mere  caprice,  when  after  a  bona  fide 
examination  he  had  ascertained  that  they  were  really  not 
satisfactory  to  him.  As  these  were  questions  of  fact  to  be  de- 
termined by  the  jury  the  learned  court  erred  in  entering  a  non- 
suit: Water  Co.  v.  Waymart  Borough,  4  Pa.  Superior  Ct.  211; 
Zaleski  v.  Clark,  44  Conn.  218;  Singerly  v.  Thayer,  108  Pa.  291; 
School  Fur.  Co.  v.  Waraaw  School  District,  130  Pa.  76;  Howard 
V.  Smedley,  140  Pa.  81;  Boiler  Works  v.  Schnader,  155  Pa.  394; 
Meacham  v.  Gardner,  27  Pa.  Superior  Ct.  296;  McNally  v. 
Jenkmson,  35  Pa.  Superior  Ct.  288;  Gill  v.  Tolan,  18  W.  N.  C. 
50;  Wallace  v.  R.  R.  Co.,  138  Pa.  168;  Cutter  v.  Cutter,  48  N.  Y. 
Super.  Ct.  470;  Wetterwoulgh  v.  Knickerbocker  Assn.,  2  Bos- 
worth  (N.  Y.),  381. 

A.  S.  L.  Shields,  for  appellees. — ^There  was  no  proof  that 
bonds  ''with  good  and  sxiffident  surety  satisfactory  to  the  said 
Prancis  D.  Weaver"  were  tendered:  Germantown  Dairy  Co.  v. 
McCallum,  223  Pa.  554;  Piper  v.  White,  56  Pa.  90;  Howard  v. 
Smedley,  140  Pa.  81;  Nelson  v.  Von  Bcmnhoret,  29  Pa.  352; 
McGrath  v.  Brown,  66  Barb.  (N.  Y.)  481;  Bcnler  Works  v. 
Schnader,  155  Pa.  394;  Smgerly  v.  Thayer,  108  Pa.  291;  Mo- 
Carren  v.  McNulty,  73  Mass.  139. 

Opinion  by  Beater,  J.,  December  13, 1909: 

The  nonsuit  entered  in  this  case,  the  refusal  to  take  ofif  which 
is  the  principal  assignment  of  error,  is  justified  upon  either  of 
two  separate  grounds :  First,  there  is  no  evidence  of  a  breach  of 
the  condition  in  the  bond  for  which  recovery  is  sought.  Evi- 
dence of  the  breach  is  absolutely  necessary  to  recovery.  Sec- 
ond, the  contract,  for  the  execution  of  which  the  bond  in  suit 
was  given,  was  based  upon  a  condition  precedent  which  was 
not  complied  with.  The  condition  of  the  bond  was  for  permis- 
sion of  the  plaintiff  to  make  a  transfer  of  certain  engraved  cop- 
per plates  of  maps  of  the  United  States,  Central  America,  etc., 
engraved  thereon,  but  it  was  stipulated  in  the  condition  of  the 
bond:  ''Provided  that  the  said  transfer  shall  be  made  at  the 
printing  establishment  of  the  Avil  Printing  Company,  3941- 
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3943  Market  street,  Phila.,  and  provided  that  the  said  Edward  * 
W.  Smith  shall  tender  to  the  said  Francis  D.  Weaver  before 
obtaining  possession  of  the  said  plates  for  the  purpose  of  mak- 
ing the  said  transfer  a  bond  in  the  penal  sum  of  fifteen  hundred 
dollars  ($1,500.00)  and  a  good  and  sufficient  surety,  satisfactory 
to  the  said  Francis  D.  Weaver,  conditioned  upon  the  rede- 
livery of  the  said  plates  to  the  said  Francis  D.  Weaver,  his  ex- 
ecutors, administrators  or  assigns,  in  as  good  a  condition  as 
when  received,  within  four  weeks  after  they  shall  be  received 
by  the  said  Edward  W.  Smith,  but  in  no  event  after  Decem- 
ber 31,  1891,  and  further  conditioned  that  the  said  Edward  W. 
Smith  shall  take  only  one  perfect  transfer  from  the  said  plates, 
and  provided  further  that  the  said  Edward  W.  Smith  shall 
tender  to  the  said  Francis  D.  Weaver  before  obtaining  poses- 
sion  of  the  said  plates  a  further  bond  in  the  penal  sum  of  five 
hundred  dollars  ($500.00),  with  a  good  and  sufficient  surety 
satisfactory  to  the  said  Francis  D.  Weaver,  conditioned  that 
the  sfittd  Edward  W.  Smith  shall  not  directly  or  indirectly  sell 
any  maps  printed  from  said  transfer  under  the  price  of  two 
dollars  until  after  December  31st,  1892,  then  this  obligation  to 
be  void,  or  else  to  be  and  remain  in  full  force  and  virtue." 

The  plaintiff  was  called  as  a  witness,  proved  the  bond  upon 
which  suit  was  brought  and  identified  certain  bonds  which  he 
alleged  were  tendered  by  him  to  Mr.  Weaver,  the  defendant,  on 
December  31,  1891.  He  was  asked  by  the  court:  "Q.  Did 
Weaver  find  the  sureties  satisfactory?  A.  l^o,  sir.  Q.  He  said 
they  were  not?  A.  He  said  they  were  not  satisfactory."  This 
was  the  only  testimony  in  regard  to  the  matter,  and  in  the  ab- 
sence of  anything  further,  inasmuch  as  Weaver's  bond  to  the 
plmntiff  provides  that  the  sureties  in  the  bonds  tendered  by 
the  plaintiff  to  him  were  to  be  ''with  a  good  and  sufficient 
surety  satisfactory  to  the  said  Francis  D.  Weaver,"  his  expres- 
sion of  dissatisfaction  was  sufficient  without  more  to  excuse 
him  from  the  performance  of  the  condition  of  his  bond  to  the 
plaintiff,  there  being  no  evidence  of  any  kind  of  unreasonable- 
ness or  caprice  on  the  part  of  the  defendant. 

It  is  scarcely  necessary  to  cite  authorities  for  a  proposition 
80  well  settled  in  numerous  cases.   They  may  be  found,  how- 
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ever,  in  Nelson  v.  Von  Bonnhorst,  29  Pa.  352;  Singeriy  v. 
Thayer,  108  Pa.  291;  Howard  v.  Smedley,  140  Pa.  81;  Boiler 
Works  V.  Schnader,  155  Pa.  394;  Delahunty  Dyeing  Machine 
Co.  V.  Pennsylvania  Knitting  Mills,  19  Pa.  Superior  Ct.  501; 
lippincott's  Estate,  21  Pa.  Superior  Ct.  214;  Carbon  Spring 
Ice  Co.  V.  Hawk,  29  Pa.  Superior  Ct.  13.  See  also  notes  in 
Church  V.  Shanklm,  17  L.  R.  A.  207,  and  Pistel  v.  Imperial  Mut. 
Life  Ins.  Co.  of  America,  43  L.  R.  A.  219. 

The  plaintiff  attempted  to  show  that  the  bonds  tendered  by 
him  to  Weaver  were  of  such  a  character  that  they  ought  to  have 
been  satisfactory,  and  for  this  purpose  offered  the  ex  parte 
affidavit  of  the  surety  upon  the  bonds,  which  was,  upon  objec- 
tion, rejected  by  the  court.  This  was  merely  an  ex  parte  affida* 
vit,  clearly  not  evidence .  The  surety  could  have  been  called  and 
would  have  thereby  subjected  himself  to  a  cross-examination 
by  the  defendant.  The  offer  was  properly  rejected  for  the 
reason  that  it  was  not  the  best  evidence  of  the  facts  which 
the  plaintiff  endeavored  to  establish  thereby.  It  is  difficult  to 
see  how  the  plaintiff  was  injured  by  its  rejection  for,  if  ad- 
mitted, it  would  have  disclosed  a  state  of  facts  which  would 
have  justified  any  judicious  coimselor  in  advising  Weaver,  the 
defendant,  not  to  accept  the  bonds  tendered  by  the  plaintiff, 
the  affidavit  showing  that  the  property  of  the  defendant  was 
incumbered  beyond  the  half  of  its  assessed  value. 

The  dissatisfaction  of  the  defendant  in  regard  to  the  surety 
was  not  capricious,  and  no  effort  was  made  to  show  caprice  on 
his  part  in  rejecting  the  bonds  tendered  by  the  plaintiff. 

Either  upon  the  ground  that  plaintiff  showed  no  breach  of 
the  condition  of  the  bond  upon  which  he  sou^t  to  recover,  or 
upon  his  affirmative  showing  of  the  dissatisfaction  of  the  de- 
fendant. Weaver,  with  the  surety  to  the  bonds  which  he  offered, 
as  a  compliance  with  the  condition  precedent  upon  which  the 
bond  of  the  defendant  was  based,  to  say  nothing  of  the  fact 
that  the  bond  was  tendered  on  December  31,  1891,  the  very 
last  day  upon  which  the  plates  were  to  be  redelivered  by  the 
plaintiff  to  Weaver,  the  defendant,  under  their  contract,  the 
court  below  properly  entered  a  compulsory  nonsuit* 

Judgment  Affirmed. 
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BergdoU  v.  Pitts,  Appellant  (No.  1). 

TaxaJtion — IdabilUy  of  registered  owner — Taxes  on  real  estais^ 
Sheriff's  sale. 

In  an  action  by  a  purohaser  at  sheriflf's  sale  in  foreclosure  proceed- 
ings  to  recover  from  the  former  registered  owner  of  the  land  taxes  as- 
sessed against  the  land  during  such  ownership,  which  the  plaintiff  had 
been  compelled  to  pay  in  order  to  save  the  property,  an  affidavit  of  de- 
fense is  insufficient  which  merely  avers  that  another  person  was  the 
real  owner  of  the  land  without  any  averment  as  to  how  such  person  be- 
came the  owner,  or  if  he  were  trustee,  how  he  became  a  trustee,  or 
what  was  the  nature  of  his  duties. 

Aiigued  Oct.  8,  1909.  Appeal,  No.  86,  Oct.  T.,  1909,  by 
defendant,  from  order  of  C.  P.  No.  4,  Phila.  Co.,  Dec.  T., 
1908,  No.  6,414,  making  absolute  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense  in  case  of  Charles  A.  Berg- 
doll,  Guardian  of  Grover  C.  A.  Bergdoll,  v.  Lillie  H.  Pitts. 
Before  Rice,  P.  J.,  Porter,  Henderson,  Morrison,  Orlady, 
Head  and  Beaver,  JJ.    Affirmed. 

Assumpsit  to  recover  taxes  paid  by  plaintiff  on  real  estate. 
Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  d^ 
fense. 

Audenried,  J.,  filed  the  following  opinion: 

The  plaintiff  foreclosed  a  mortgage  that  he  held  on  five 
lots  of  ground  in  the  city  of  Philadelphia  and  bought  in 
the  property  at  the  sheriff's  sale.  The  price  realized  by 
said  sale  failed  to  pay  the  tax  claims  against  the  property. 
In  order  to  protect  himself  the  plamtiff  after  getting  title  to 
the  property  paid  the  tax  claims  against  it.  Among  them 
were  five  claims  for  $73.33  each,  assessed  against  the  several 
lots  for  the  year  1903  in  the  name  of  Lillie  H.  Pitts,  who, 
it  is  averred,  held  title  thereto  from  October  11,  1902,  to 
December  22,  1903,  her  deed  therefor  being  duly  registered 
and  recorded.  This  action  was  brought  to  recover  from 
lillie  H.  Pitts  the  sum  of  1366.66  thus  paid  by  the  plaintiff 
for  1903's  taxes  on  his  lots. 
Vol.  xu— 17 
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The  fact  averred  by  the  affidavit  that  the  defendant  never 
owned  or  held  record  title  to  No.  354  North  Sixty-second 
street,  one  of  the  properties  mentioned  in  the  statement  of 
claim,  and  that  no  taxes  were  assessed  thereon  against  her 
for  the  year  1903,  constitutes  a  good  defense  to  the  extent 
of  $73.33,  the  amount  claimed  in  respect  to  the  plaintiff's 
payment  of  taxes  on  that  property. 

As  a  defense  to  the  remainder  of  the  plaintiff's  claim  the 
affidavit  sets  up  that  although  the  defendant  held  the  record 
title  to  the  four  other  mortgaged  properties  during  the 
period  above  mentioned,  and  although  the  taxes  thereon  for 
1903  weie  assessed  against  them  in  her  name,  she  was  never 
their  real  owner  and  never  received  any  income  or  benefit 
from  them;  that  their  true  owner  during  the  time  she  held 
their  legal  title  was  Robert  A.  Pitts,  who  absolutely  con- 
trolled said  properties  and  collected  and  enjoyed  the  rents 
therefrom;  that  the  plaintiff  knew  that  Robert  A.  Pitts  was 
the  real  owner  of  the  four  properties  and  recognized  him  as 
such  by  sending  to  him  the  bills  for  the  mortgage  interest  as 
it  fell  due,  and  acknowledging  the  receipt  of  the  pajmiients  of 
that  interest  as  made  by  the  said  Robert  A.  Pitts,  whom  he 
advised  to  appropriate  the  rents  of  the  property  to  such  pay- 
ments rather  than  to  the  pasrment  of  taxes  for  the  year  1903, 
which  the  plaintiff  knew  were  not  then  paid. 

We  are  of  the  opinion  that  the  facts  thus  averred  fall  short 
of  constituting  a  sufficient  defense  to  the  remainder  of  the 
plaintiff's  claim. 

The  party  who  at  law  is  responsible  for  the  pa3anent  <rf 
taxes  assessed  on  real  estate  is  its  real  owner.  Prima  facie  he 
who  holds  a  deed  to  the  land,  which  has  been  registered  and 
recorded,  is  the  real  owner.  The  fact  that  he  is  out  of  posses- 
sion and  that  another  is  enjoying  the  rents,  issues  and  profits 
of  the  property  is  no  reason  why  its  real  owner  should  escape 
the  burden  of  paying  the  taxes  on  it. 

A  bare  trustee,  who  holds  the  record  title  to  land  for  an- 
other, would  not,  of  course,  be  liable  for  the  payment  of  the 
taxes  on  it;  but  it  lies  on  such  a  person,  if  he  should  escape 
taxation,  to  show  exactly  what  his  relation  to  the  property 
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is  and  demonstrate  that  he  has  no  personal  interest  in  it. 
Failing  in  this,  his  responsibility  for  the  taxes  becomes  fixed. 

The  right  of  the  mortgagee  to  maintain  an  action  for  the 
recovery  of  taxes  paid  by  him  under  such  circumstances  as 
those  present  in  this  case  arises  by  way  of  subrogation.  He 
is  subrogated  to  the  right  of  the  city  to  look  to  the  terre-tenant 
in  whose  name  the  taxes  were  assessed  for  their  pajonent. 
Consequently,  no  defense  is  valid  against  him  that  would  not 
be  effective  to  bar  the  city's  claim. 

It  would  be  no  defense  to  the  claim  of  the  city  for  taxes 
assessed  against  the  holder  of  the  record  title  of  a  property 
to  say,  "I  am  a  mere  naked  trustee  of  this  land;"  and  such 
a  defense  could  not  avail  against  a  claim  for  reimbursement 
by  the  mortgagee  who,  to  protect  his  interest  after  buying  in 
the  mortgaged  property  at  a  foreclosure  sale,  has  paid  the 
taxes  owing  thereon:  Neilson  v.  Equitable  Trust  Co.,  18  Pa. 
Superior  Ct.  635.  There  must  be  given  in  either  case  a  full 
explanation  of  that  defendant's  connection  with  the  property. 
The  precise  terms  of  the  trust  on  which  he  claims  to  hold  the 
land  must  be  shown.  This  is  required  in  order  that  the  court 
may  determine  whether  or  not  the  defendant  is  as  bare  of 
personal  interest  in  the  property  as  he  asserts. 

For  the  same  reason,  both  in  proceedings  instituted  by  the 
dty  and  in  an  action  by  one  standing  in  the  position  of  this, 
plaintiff,  the  defendant  who  admits  that  at  the  time  of  the 
assessment  of  the  taxes  sued  for  he  was  the  holder  of  a  deed 
for  the  land,  which  was  duly  registered  and  recorded,  must 
do  more  than  say,  "I  was  not  the  real  owner  when  the  taxes 
were  assessed,  this  other  man  was."  Whether  or  not  he  or 
the  other  man  really  owned  the  land  is  to  be  determined  by 
the  court  upon  the  facts  of  the  case.  If,  as  in  the  matter  be- 
fore us,  the  affidavit  of  defense  fails  to  disclose  the  facts  on 
which  such  a  conclusion  might  be  predicted,  it  is  insuffi- 
cient. 

The  averments  that  the  defendant  has  never  received  in- 
come or  other  benefits  from  the  property  whose  title  she  held, 
and  that  the  income  therefrom  was  recdved  by  Robert  A. 
Pitts  are  by  no  means  inconsistent  with  real  ownership  in  the 
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property  on  her  part.  It  may  well  be  that  although  the  owner 
she  was  illegally  evicted  from  the  properties  by  Robert  A. 
Pitts. 

The  fact  that  the  plaintiff  knew  that  the  defendant  was 
never  the  real  owner  of  four  of  the  mortgaged  properties  is 
no  bar  to  his  present  claim,  since  his  knowledge  on  that  sub- 
ject would  not  have  precluded  the  right  of  the  city  to  demand 
of  her  payment  of  the  taxes  assessed  thereon  for  1903,  and  he 
now  stands  with  respect  thereto  in  the  city's  shoes. 

For  the  same  reason,  the  plaintiff's  recognition  of  Robert 
A.  Pitts  as  the  owner  of  the  property  by  sending  him  bills  for 
mortgage  interest  and  by  receiving  interest  payments  from 
him  amounts  to  not^iing  as  a  defense  here. 

The  averment  that  the  plaintiff,  having  at  the  time  knowl- 
edge of  the  fact  that  the  taxes  for  1903  had  not  yet  been  paid, 
advised  Robert  A.  Pitts  that  he  preferred  him  to  appropriate 
the  rents  received  from  the  properties  to  the  payment  of  the 
mortgage  interest  instead  of  the  payment  of  those  taxes  does 
not  stand  in  the  plaintiff's  way  to  subrogation  to  the  city's 
claim  against  the  defendant.  It  is  not  averred  that  Robert 
A.  Pitts  acted  on  this  suggestion  by  appropriating  the  income 
from  the  mortgaged  properties  to  the  payment  on  the  inter- 
est on  the  plaintiff's  mortgage,  or  that  in  the  absence  of  the 
suggestion  he  would  have  applied  that  income  to  paying 
those  taxes.  Even  if  the  plaintiff  received  the  interest  on 
mortgage  from  Robert  A.  Rtts,  whether  as  the  owner  of  the 
mortgaged  properties  or  otherwise,  no  matter  whether  the 
source  from  which  the  latter  derived  the  money  was  the 
rental  of  the  properties  or  not,  we  do  not  see  how  that  fact 
can  be  urged  by  the  defendant  against  the  plaintiff's  subro- 
gation to  the  city's  right  against  her.  Such  interest  payments 
by  Robert  A.  Pitts  were  in  the  defendant's  relief,  and  the 
plaintiff  did  her  no  wrong  by  taking  from  him  what  she  other- 
wise would  have  paid  herself. 

The  plaintiff's  rule  for  judgment  for  $293.32,  with  interest 
from  October  20,  1908,  will  be  made  absolute;  and  judgment 
will  be  entered  in  favor  of  the  plaintiff  and  against  the  de- 
fendant for  1301.14, 
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WiUiam  A.  Gray,  for  appellants. — It  has  always  been  the 
policy  of  our  law  to  make  the  real  owner  of  a  property  per- 
sonally responsible  for  the  payment  of  taxes  assessed  thereon, 
and  that  it  was  plainly  the  intention  of  the  legislature  to  make 
the  real  owner  personally  responsible  is  shown  by  the  cases  of 
King  V.  Mt.  Vernon  Bldg.  Assn.,  106  Pa.  165;  Caldwell  v. 
Moore,  11  Pa.  58;  Wallace's  Est.,  59  Pa.  401;  Rawle  v.  Ren- 
shaw,  15  Pa.  Superior  Ct.  488. 

WiUiam  H.  Peace,  for  appellee. — If  there  was  no  question 
as  to  the  real  ownership  of  the  mortgaged  premises  at  the 
time  of  the  assessment  of  the  tax,  the  defendant's  liability 
over  to  the  plaintiff  under  the  facts  would  be  imdoubted 
under  the  following  decisions:  Cald\^ell  v.  Moore,  11  Pa.  58; 
Hogg  V.  Longstreth,  97  Pa.  255;  King  v.  Mt.  Vernon  Bldg. 
Assn.,  106  Pa.  165;  Bank  v.  Shoemaker,  13  W.  N.  C.  255;  Lan- 
dreth  v.  McCaffrey,  17  Pa.  Superior  Ct.  272,  276;  Theobald 
V.  Sylvester,  27  Pa.  Superior  Ct.  362. 

Since  the  defendant  (though  admitting  she  held  the  l^al 
title  by  deed  absolute  in  her  name  and  duly  registered  and 
recorded  covering  a  period  prior  to  the  assessment  of  the  tax 
in  question)  has  set  up  she  was  not  the  real  owner,  but  that 
Robert  A.  Pitts  was,  she  having  taken  a  deed,  however,  from 
one  Farris,  it  becomes  important  (and  plaintiff  contends 
necessary)  she  show  more  in  her  affidavit  than  she  has, 
namely,  what  was  the  real  relation  she  sustained  to  the  title: 
Neilson  v.  Trust  Co.,  18  Pa.  Superior  Ct.  635, 

Opinion  by  Porter,  J.,  December  13, 1909: 
The  court  below  held  the  affidavit  of  defense  to  be  insuffi- 
cient as  to  a  part  of  the  claim  of  the  plaintiff,  and  for  such 
part  entered  jud^ent  against  the  defendant.  The  opinion 
of  Judge  AuDENRiED,  which  appears  in  the  report  of  this  case, 
fully  vindicates  the  conclusion  at  which  he  arrived,  and 
renders  it  unnecessary  for  us  to  refer  to  all  the  details  of  the 
aUegations  of  defense. 
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The  affidavit  of  defense  does  not  deny  that,  at  the  time 
the  taxes  in  question  were  assessed  and  became  a  charge 
upon  the  land,  the  title  as  registered  and  recorded  showed 
the  defendant  to  be  the  owner  of  an  absolute  estate  in  fee 
simple  in  the  said  land;  it  is  not  denied  that  the  taxes  were 
properly  assessed,  nor  that  the  plaintiff,  after  he  had  pur- 
chased the  property  at  a  sale  by  the  sheriff  imder  proceedings 
upon  his  mortgage,  was  compelled  to  pay  the  taxes,  in  order 
to  save  the  property.  These  facts  established  a  prima  facie 
right  in  the  plaintiff  to  be  reimbursed  by  the  defendant  for 
the  payment  so  made;  Theobald  v.  Sylvester,  27  Pa.  Supe- 
rior Ct.  362;  Frank  v.  McCrossin,  33  Pa.  Superior  Gt.  93.  The 
affidavit  of  defense  admits  that  the  title  to  the  property  was 
placed  in  the  name  of  the  defendant  on  October  28,  19Q2, 
''by  deed  from  Thomas  F.  FsotIs,  as  set  forth  in  the  plain- 
tiff's statement  of  claim/'  The  defendant,  it  is  true,  attempts 
to  nullify  the  admission,  which  the  record  compelled  her  to 
make,  by  coupling  it  with  the  averment,  ''that  at  that  time 
and  at  all  times  thereafter  imtil  the  said  properties  were  sold 
at  sheriff's  sale,  the  said  properties  were  owned  and  controlled 
by  Robert  A.  Pitts,  a^d  that  this  defendant  had  no  interest 
in  the  same."  The  affidavit  contains  no  averment  that  there 
was  any  defect  in  the  title  which  had  been  conveyed  to  the 
defendant,  nor  that  the  defendant  had  been  ousted  from  the 
property  by  any  superior  title,  nor  that  the  defendant  had  con- 
veyed to  any  other  person  the  title  which  had  been  vested  in 
her.  The  affidavit  admits  that  the  title  had  been  conveyed  to 
her  by  a  deed  duly  registered  and  recorded,  and  from  the  facts 
thus  admitted  to  be  true  the  presumption  that  the  defendant 
owned  the  property  arises.  The  attempt  to  set  up  a  defense 
amounts  to  nothing  more  than  an  assertion  that  although 
the  title  to  the  property  was  in  the  defendant,  the  real  owner 
was  Robert  A.  Pitts.  Under  the  facts  averred  in  the  state- 
ment and  in  the  affidavit  of  defense  admitted  to  be  true,  the 
assertion  that  the  real  owner  of  the  property  was  Robert  A. 
Pitts,  amounted  to  nothing  more  than  a  concluinon  of  law. 
If  there  was  a  defect  in  the  title  imder  which  defendant  held 
it  was  incumbent  upon  her  to  aver  that  d^ect  in  her  affidar 
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Vit;  if  she  was  a  mere  trustee  for  Robert  A.  Pitts,  it  was  in- 
cumbent upon  her  to  state  in  her  affidavit  the  t^tns  of  the 
trust  and  how  the  trust  arose,  or  if  upon  the  same  day  that 
she  received  her  deed  she  had  executed  a  .conveyance  of  the 
lMt)perty  to  Robert  A.  Pitts,  which  remained  unrecorded,  it 
was  incumbent  upon  h^  to  aver  that  fact:  Neilson  v.  Equi- 
table Trust  Co.,  18  Pa.  Superior  Ct.  635.  The  learned  counsel 
for  the  appellant  argues  in  his  brief  that  the  assertion  of  the 
affidavit  of  defense  that  the  real  owner  of  the  property  was 
Robert  A.  Pitts  was  sufficient  to  establish  a  trusteeship; 
that  it  was  the  equivalent  of  asserting  that  the  defendant 
held  the  title  as  a  trustee  for  Robert  A.  Pitts.  Had  the  affi- 
davit in  terms  averred  that  the  defendant  was  a  mere  trustee, 
that  averment  would  have  been  insufficient,  unless  she  had 
set  forth  in  the  affidavit  how  the  trust  estate  was  created, 
the  nature  of  her  duties  as  trustee,  and  the  facts  necessary  to 
enable  the  court  to  determine  upon  whom  the  law  imposed 
the  duty  to  pay  the  taxes:  Landreth  v.  McCaffrey  (No.  2), 
17  Pa.  Superior  Ct.  276.  The  affidavit  of  defense  was  vague, 
evasive  and  insufficient. 
The  judgment  is  affirmed  and  the  appeal  dismissed. 

Henbebson  and  Morrison,  JJ.,  dissent. 


Bergdoll  v.  Pitts,  Appellant  (No.  2). 

Argued  Oct.  8,  1909.  Appeal,  No.  83,  Oct.  T.,  1909,  by 
defendant,  from  order  of  C.  P.  No.  4,  Phila.  Co.,  Dec.  T., 
1908,  No.  5,409,  making  absolute  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense  in  case  of  Louis  J.  Berg- 
doll V.  lillie  H.  Pitts.  Before  Rice,  P.  J.,  Porter,  Hender- 
son, Morrison,  Orladt,  Head  and  Beaver,  JJ.  Affirmed. 

Opinion  by  Porter,  J.,  December  13, 1909: 

The  affidavit  of  defense,  which  in  this  case  the  court  below 
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held  to  be  insufficienti  is  in  all  respects  similar  to  that  whi<A 
we  have  considered  in  the  case  of  Charles  A.  Bergdolli  guard- 
ian, V.  lillie  H.  Pitts,  in  which  an  opinion  has  this  day  been 
filed,  ante,  p.  257.  We  in  that  case  held  the  affidavit  to  be 
insufficient  and,  for  the  reasons  in  that  opinion  stated,  the 
specifications  of  error  in  this  appeal  are  overruled. 
The  judgment  is  affirmed  and  the  appeal  dismissed. 

Henderson  and  Morrison,  JJ.,  dissent. 


Bergdoll  v.  Pitts,  Appellant  (No.  3). 

Argued  Oct.  8,  1909.  Appeal,  No.  84,  Oct.  T.,  1909,  by 
defendant,  from  order  of  C.  P.  No.  4,  Phila.  Co.,  Dec.  T., 
1908,  No.  5,411,  making  absolute  rule  for  judpnent  for  want 
of  a  sufficient  affidavit  of  defense  in  case  of  Louis  J.  Berg- 
doll, Guardian  of  Elizabeth  B.  Bergdoll,  v.  Lillie  H.  Pitts. 
Before  Rice,  P.  J.,  Porter,  Henderson,  Morrison,  Orlady, 
Head  and  Beaver,  JJ.   Affirmed. 

Opinion  by  Porter,  J.,  December  13,  1909: 
This  record  presents  only  the  same  questions  which  were 
considered  in  the  appeal  of  this  defendant,  in  the  case  of 
Charles  A.  Bergdoll,  guardian,  v.  Lillie  H.  Pitts,  in  which  an 
opinion  has  this  day  been  filed,  ante,  p.  257.  The  specifications 
of  error  are  overruled  for  the  reasons  stated  in  that  opinion. 
The  jud^ent  is  affirmed  and  the  appeal  dismissed. 

Henderson  and  Morrison,  JJ.,  dissent. 
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Philadelphia  to  use  v,  DeHaven,  Appellant. 

Mvnidpal  liens — Remedy — Aasumpsit — Act  of  April  4,  1907,  P.  L. 
40. 

The  Act  of  April  4,  1907,  P.  L.  40,  providing  for  the  coUection  of 
municipal  claims  by  an  action  of  assumpsit  is  not  retrospective,  and 
does  not  apply  to  cases  in  ^^ch  the  improvement  had  been  completed 
and  assessment  made  prior  to  the  approval  of  the  act. 

Argued  Oct.  13,  1909.  Appeal,  No.  153,  Oct.  T.,  1909,  by 
defendant,  from  order  of  C.  P.  No.  2,  Phila.  Co.,  June  T., 
1908,  No.  610,  M.  L.  D.,  making  absolute  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense  in  case  of  Phila- 
delphia to  use  of  Barber  Asphalt  Paving  Company  v.  Hol- 
stein  DeHaven.  Before  Rice,  P.  J.,  Porter,  Henderson, 
Morrison,  Orlady,  Head  and  Beaver,  JJ.    Reversed. 

Assumpsit  to  recover  a  mimicipal  claim  for  paving. 
Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fense. 

Error  assigned  was  order  making  absolute  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense. 

Charles  H.  Downing,  for  appellant. 

Walter  Biddle  Saul,  with  him  E.  0.  Michener,  for  appellee. 

Opinion  by  Porter,  J.,  December  13,  1909: 
The  plaintiff  brought  this  action  of  assumpsit  to  recover 
of  the  defendant  the  amoimt  of  a  municipal  claim  which  had 
been  assessed  against  his  property  for  paving  Sixty-second 
street,  in  the  city  of  Philadelphia.  The  statement  filed  by  the 
plaintiff  disclosed  that  the  improvement  was  completed  and 
the  assessment  against  the  property  of  the  defendant  made 
on  October  13,  1906,  and  the  plaintiff  asserted  the  right  to 
recover,  in  this  form  of  action,  by  virtue  of  the  provisions  of 
the  Act  of  April  4,  1907,  P.  L.  40.  The  affidavit  of  defense 
averred  that  the  paving  for  which  the  plaintiff  sought  to 
charge  the  defendant  in  this  personal  action  had  been  com- 
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pleted  on  October  13,  1906,  and  that  the  assessment  for  the 
same  had  on  that  day  been  made,  as  averred  m  plamtifTs 
statement,  and  further  averred  that  the  defendant  was  not 
personally  liable  for  this  claim  because  the  act  of  April  4, 1907, 
upon  which  the  plaintiff  relied  to  sustain  his  action,  had  not 
been  passed  until  after  the  paving  had  been  completed  and 
the  assessment  made.  The  court  below  entered  judgment  in 
favor  of  the  plaintiff  for  want  of  a  sufficient  affidavit  of  de- 
fense/ and  the  defendant  appeals. 

The  only  question  raised  by  the  specifications  of  error  is 
whether  the  Act  of  April  4, 1907,  P.  L.  40,  is  to  be  so  construed 
as  to  give  it  a  retrospective  effect,  and  thus  made  to  impose 
a  personal  liability  upon  owners  of  property  when  public 
improvements  had  been  completed  and  assessments  therefor 
made  prior  to  the  enactment  of  the  statute.  This  question 
was  considered  in  the  case  of  Bamesboro  Borough  v.  Speice, 
40  Pa.  Superior  a.,  609.  We  held  m  that  case  that  the 
statute  should  not  be  given  a  retrospective  effect,  and  that  it 
did  not  apply  to  cases  in  which  the  improvement  had  been 
completed  and  benefits  assessed  prior  to  the  approval  of  the 
act.  For  the  reasons  stated  in  the  opinion  referred  to  the 
specifications  of  error  must  be  sustained. 

The  judgment  is  reversed  and  the  record  remitted  with  a 
procedendo. 


Buffalo^  Rochester  &  Pittsburg  Railway  Company, 
Appellant;  v.  Union  Township. 

Practice,  C.  P.— Case  stated— Judgment. 

A  case  stated  which  does  not  show  the  cause  of  action,  or  the  form 
and  substance  of  the  judgment  to  be  entered,  will  be  quashed. 

Argued  Oct.  29,  1909.  Appeal,  No.  158,  Oct.  T.,  1908,  by 
plaintiflf,  from  judpnent  of  C.  P.  Clearfield  Co.,  Sept.  T., 
1909,  No.  243,  for  defendants  on  case  stated  in  suit  of  Buffalo, 
Rochester  &  Pittsbui^  Railway  Company  v.  Supervisors  and 
Treasurer  of  Union  Township  and  Commissioners  of  Clear- 
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fidd  County.  Before  Rice,  P.  J.,  Pobtbr,  Henderson, 
MoBRisoN,  Orlady,  Head  and  Beaver,  JJ.  Proceedings 
quashed. 

Case  stated  to  determine  liability  for  tax. 

The  case  stated  was  not  set  forth  in  appellant's  paper- 
book,  but  the  docket  entries,  under  the  caption  of  the  case, 
were  as  fdlows: 

1.  Plaintiff,  a  coiporation  duly  organized  and  existing  im- 
der  the  laws  of  the  state  of  New  York  and  regularly  doing 
business  in  this  state,  controls  and  operates  a  line  of  railroad 
running  through  Union  township,  Clearfield  county,  Penn- 
sylvania. 

2.  Plajjitiff  is  the  owner  of  a  piece  of  land  along  its  right 
of  way  in  said  township. 

3.  A  local  tax  has  been  assessed  against  plaintiff,  which 
iijicludes  work  road  tax  and  cash  road  tax. 

4.  The  work  road  tax  and  cash  road  tax  for  the  years  1907 
and  1908,  includes  a  per  capita  tax  of  $1.00  for  each  of  these 
years, 

5.  The  plaintiff  does  not  have  its  principal  office  or  place 
of  business  in  said  township. 

If,  upon  these  facts,  the  court  is  of  the  opinion  that  the 
plaintiff  is  not  liable  for  the  per  capita  tax,  then  jud^ent  to 
be  entered  for  the  plaintiff.  If  tl^  court  is  of  opinion  upon 
these  facts,  that  the  plaintiff  is  liable  for  the  per  capita  tax, 
then  judgment  to  be  entered  for  the  defendant. 

On  argument  list. 

November  26,  1908,  opinion  and  decree  filed. 

Judgment  entered  for  defendants  in  the  sum  of  $2.00,  for 
years  1907  and  1908,  with  costs. 

Exception  noted  for  plaintiff  and  bill  sealed. 

Debt,  $2.00. 

Filed  and  interest  from  November  26,  1908. 

Judgment  for  defendants. 

Errcf  oas^^n^  wa^  in  enterijQg  judgment  for  defendant  on 
the  case  stated. 
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Hazard  Alex.  Murray y  with  him  C  H.  McCatdey,  Thomas  H. 
Murray  and  James  P.  O'Laughlin,  for  appellants. 

Singleton  Bell,  with  him  Howard  B.  Hartsvnck,  for  appeUees. 

Per  Curiam,  December  13,  1909: 

The  record  as  printed  in  the  appellant's  paper-book  does 
not  show  the  form  of  action,  and  only  inferentially  that  an 
action  was  pending.  What  is  more  important,  the  case  stated 
does  not  show  the  cause  of  action  upon  which  the  plaintiff  bases 
its  claim  to  recover  in  an  action  at  law.  Whether  it  claims 
to  recover  a  debt  due  it  or  damages  for  an  injury  conunitted 
against  it,  and  what  is  the  amount  of  the  debt  or  damages 
it  is  entitled  to,  if  it  is  entitled  to  recover  at  all,  are  questions 
upon  which  the  case  stated  furnishes  no  direct  information 
or  basis  of  calculation.  While  as  we  said,  following  nu- 
merous cases,  in  Rockwell  v.  Warren  County,  34  Pa.  Superior 
Ct.  581,  mere  inartificiality  in  the  drawing  of  a  case  stated  is 
not  sufficient  to  set  it  aside,  failure  to  inform  the  coiut  re- 
specting the  form  and  substance  of  the  judgment  to  be  en- 
tered, and  to  specifically  agree  that  it  shall  be  entered,  is  fatal. 
In  the  present  case  it  was  stipulated  that  the  court  should 
enter  judgment  for  the  plaintiff  or  the  defendant  accordingly 
as  it  should  determine  the  legal  question  one  way  or  the  other. 
But  what  judgment  was  it  to  enter?  As  was  said  in  Berks 
County  v.  Jones,  21  Pa.  413:  "What  judgment  could  we  give 
for  the  plaintiff  if  our  opinion  should  be  different  from  the 
court  below?"  Upon  this  subject  the  case  stated  contains  no 
express  stipulation,  and  there  is  no  method  by  which  the  form 
and  nature  of  the  judgment  can  be  determined.  In  every  es- 
sential particular  the  case  stated  is  like  that  commented  on  in 
Rockwell  V.  Warren  County,  34  Pa.  Superior  Ct.,  581,  to  which 
we  refer  for  citation  of  pertinent  authorities.  For  the  reasons 
there  given,  and  following  the  practice  in  analogous  cases,  we 
conclude  that  the  case  stated  and  all  proceedings  under  it 
should  be  quashed. 

The  case  stated  and  all  proceedings  under  it  are  quashed 
and  set  aside. 
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Dungan,  Hood  &  Company^  Incoiporated,  v.  Phila- 
delphia &  Beading  Railway  Company. 

Carriers — Common  carriers — RaOroad — Warehouse  company — Prin- 
dpal  and  agent. 

1.  In  an  action  by  a  shipper  against  a  railroad  company  to  recover 
for  goods  lost,  an  agreement  by  a  warehouse  company  which  had  acted 
as  an  agent  of  the  shipper  to  procure  the  carriage  to  relieve  the  railroad 
company  for  loss  occurring  where  goods  were  loaded  by  the  warehouse 
company's  employees,  is  inadmissible  in  evidence  where  there  is  no 
evidence  of  any  authority  in  the  warehouse  company  to  make  such  a 
contract  in  relief  of  the  railway  c<Hnpany  at  the  expense  of  the  shipper. 

FraeHce,  C.  P. — Trialr^harge — Ansioers  to  points. 

2.  A  trial  judge  oonmiits  no  error  in  declining  a  point  without  read- 
ing it  to  the  jury,  where  he  has  sufficiently  covered  the  matter  of  the 
point  in  his  general  charge. 

Aiigued  Oct.  6,  1909.  Appeal,  No.  251,  Oct.  T.,  1908,  by 
defendant,  from  judgment  of  C.  P.  No.  3,  Phila.  Co.,  Sept.  T., 
1902,  No.  2,820,  on  verdict  for  plaintiff  in  case  of  Dungan, 
Hood  &  Company,  Incorporated,  v.  Philadelphia  &  Reading 
Railway  Company.  Before  Rice,  P.  J.,  Pobter,  Hender- 
son, Morrison,  Orlady,  Head  and  Beaver,  JJ.   Affirmed. 

Assumpsit  to  recover  the  value  of  two  bales  of  goatskins. 
Before  Ferguson,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

At  the  trial  one  of  the  defendant's  witnesses  was  asked 
this  question: 

"Q.  Wai  you  state  what,  if  any,  agreement  you  had  with 
them  with  reference  to  the  delivery  of  carload  lots  from  their 
warehouse  prior  to  Jime,  1902?" 

Counsel  for  plaintiff  objects  and  asks  for  an  offer  of  proof. 

The  Court:  What  do  you  propose  to  show? 

Ifr.  Lamb:  I  offer  to  prove  a  verbal  contract  between  the 
warehouse  company  as  the  agent  of  the  shippers  to  make 
delivery  to  the  defendant  company,  that  the  goods  in  carload 
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lots  should  be  loaded  into  the  cars  by  the  warehouse  com- 
pany's employees,  and  that  the  latter  company,  as  shippers, 
should  be  responsible  for  any  shortage. 

The  Court :  Do  you  propose  to  follow  it  up  by  showing  that 
this  was  conununicated  to  Dungan,  Hood  &  Co.? 

Mr.  Lamb:  No,  sir. 

Objected  to.  Objection  sustained.  Exception  allowed  for 
defendant. 

Verdict  and  judgment  for  plaintiff  for  $897.07.  Defendant 
appealed. 

Errors  assigned  amongst  others  were  (1)  rulings  on  evidence, 
quoting  the  bill  of  exceptions;  (2,  3,  4)  answers  to  various 
points;  (5)  that  the  charge  was  inadequate. 

John  0.  Lamb,  for  appellant. — ^The  warehousing  company 
was  undoubtedly  the  agent  of  the  appellee  to  make  this  ship- 
ment. As  such  agent  they  had  power  to  make  any  reason- 
able terms  with  the  carrying  company  in  regard  to  it,  and 
such  agreement  binds  their  principals,  though  they  have  no 
actual  knowledge  of  it :  Chouteaux  v.  Leech  &  Co.,  18  Pa.  224. 

James  Wilson  Bayard,  with  him  John  G.  Johnson,  for 
appellee. 

Opinion  by  Morrison,  J.,  December  13,  1909: 
In  June,  1902,  the  appellee  had  in  the  possession  of  the 
Front  Street  Warehouse  Company  in  Philadelphia  a  number 
of  bales  of  goatskins.  During  that  month  the  officers  of  the 
storage  warehouse  were  notified  by  the  appellee  to  ship  to 
them  at  their  place  of  busmess.  No.  2100  North  American 
street,  116  bales  of  goatskins  by  the  Philadelphia  &  Reading 
Railway.  In  pursuance  of  said  request,  the  said  railway  com- 
pany, on  the  morning  of  June  19, 1902,  placed  upon  the  siding 
of  the  warehouse  company  the  two  empty  cars  asked  for.  The 
cars  were  closed  having  a  door  upon  each  side. 

The  employees  of  the  warehouse  company  loaded  these  two 
cars  with  goatskins,  in  bales>  and  one  of  their  employees  filled 
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out  a  bill  of  lading,  reciting  that  these  two  cars  were  loaded  with 
"  116  bales  goatskins."  The  numbers  of  the  cars  were  given. 
The  manager  of  the  warehouse  company  testified  that  they 
first  loaded  the  skins  into  the  cars  and  then  counted  the  bales 
and  that  there  were  116  bales.  After  the  cars  were  loaded, 
the  bill  of  lading  and  the  shipping  order,  both  of  which  were 
filled  up  by  an  employee  of  the  warehouse  company,  were  taken 
by  him  to  the  office  of  the  appellant,  and  the  bill  of  lading  was 
signed  by  an  agent  of  the  appellant  and  handed  back  to  the 
employee  of  the  warehouse  company,  the  appellant  company 
retaining  the  shipping  order.  When  the  bales  of  skins  were 
delivered  by  the  appellant  company  to  the  appellee,  on 
June  20, 1902,  there  were  only  114  bales  of  skins,  the  shortage 
being  two  bales  of  the  conceded  value  of  $649.11.  The  ver- 
dict for  appellee  was  for  that  amount  and  interest. 

To  meet  the  appellee's  case,  which  under  its  evidence  ap- 
peared as  above  stated,  the  appellant  presented  considerable 
testimony  of  a  negative  character.  But  there  was  a  serious 
break  in  the  continuity  of  this  evidence.  It  appeared  that  the 
cars  containing  the  skins  were  moved  by  the  appellant's  serv- 
ants on  the  morning  of  June  19  to  the  Berks  street  yards,  but 
the  skins  were  not  delivered  to  the  appellee  till  the  morning 
of  the  20th.  And  there  was  an  item  of  evidence  from  which 
the  jury  could  infer  that  the  seals  of  the  cars  were  tampered 
with  on  the  night  of  June  19  or  the  morning  of  the  20th  before 
the  bales  of  sldns  were  delivered  to  the  appellee.  Under  all  of 
the  evidence,  the  case  was  for  the  jury,  and  we  think  it  was 
fairly  submitted  to  them  by  the  learned  court  below. 

The  first  assignment  of  error  relates  to  an  attempt  by  the  ap- 
pellant to  prove  that  it  had  an  agreement  with  the  warehouse 
company  whereby  that  company  agreed  to  be  responsible  for 
any  loss  occurring  where  goods  were  loaded  by  its  employees 
into  the  appellant's  cars.  The  court  rejected  this  evidence. 
There  is  no  evidence  of  any  authority  in  the  warehouse  com- 
pany, and  no  such  authority  can  be  implied,  to  relieve  the  ap- 
pellant, a  common  carrier,  from  liability  to  the  shipper  for 
loss  of  goods  or  damages  to  them  while  in  the  custody  of  the 
carrier.    At  most,  appellant's  offer  would  only  show  or  tend 
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to  show  that  in  case  of  a  loss  as  above  indicated,  the  carrier 
might  look  to  the  warehouse  company.  The  warehouse  com- 
pany was  agent  of  appellee  to  procure  a  contract  of  carriage, 
not  itself  to  assume  the  carrier's  liabilities.  The  law  fixes  the 
liability  of  common  carriers,  and  surely  the  shipper  can  rely  on 
that  liability  unless,  by  himself  or  his  duly  authorized  agent, 
he  has  agreed  not  to  look  to  the  carrier  for  his  damages  in  case 
of  a  loss.   The  first  assignment  is  not  sustained. 

The  second  assignment  (first  point)  does  not  disclose  rever- 
sible error.  The  point  was  declined,  without  reading  it  to  the 
jury,  because  there  was  no  controversy  over  the  fact  that  the 
warehouse  company  was  the  agent  of  the  appellee,  and  the 
point  merely  contains  a  brief  statement  of  certain  of  the  facts 
in  the  case,  and  it  did  not  contain  all  of  the  facts.  Moreover, 
the  facts  therein  recited  were  not  pertinent  to  the  real  issue  in 
the  case.  This  was,  imder  the  evidence,  solely  whether  or  not 
the  appellant  received  the  two  missing  bales  of  skins.  And  the 
learned  court  below  left  this  question  to  the  jury  in  a  fair  and 
impartial  charge. 

The  third  point  (third  assignment)  was  declined  without 
reading  it  to  llie  jury.  In  this  there  is  no  error.  The  court  had 
specifically  instructed  the  jury,  in  the  general  charge,  the 
question  for  them  to  decide  was  whether  or  not  the  appellant 
received  the  whole  116  bales  of  skins.  It  was  not  necessary, 
therefore,  to  repeat  this  instruction  in  a  point.  The  third  as- 
signment is  not  sustained. 

The  fourth  assignment  is  that  the  court  erred  in  not  giving 
a  binding  instruction  in  favor  of  the  defendant.  The  learned 
counsel  for  appellant  has  not  aigued  in  support  of  this  assign- 
ment, and  it  is  very  clear  to  us  that  the  learned  court  below  did 
not  err  in  holding  that  the  case  was  for  the  jury.  The  fifth  as- 
signment is  in  substance  that  the  court  erred  in  not  delivering 
an  adequate  chaige  to  the  jury.  We  have  already  seen  that 
the  real  question  at  issue  was  fairly  and  adequately  presented 
to  the  jiuy,  and  the  learned  court  in  two  places  in  the  charge 
pointedly  requested  the  counsel  to  call  attention  to  any  further 
point  of  instruction  desired.  No  exception  as  to  the  adequacy 
of  the  chaige  was  taken. 
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Hie  learned  counsel  for  appellant  has  presented  an  elabo- 
rate argument  containing  reference  to  many  authorities.  His 
aigument  and  authorities  have  received  careful  consideration, 
but  we  are  not  convinced  that  the  learned  court  below  com- 
mitted reversible  error  and,  therefore,  it  is  unnecessary  to 
comment  upon  and  distinguish  the  authorities  cited. 

We  have  not  sustained  any  of  the  assigimients  of  error  and, 
therefore,  they  are  all  overruled  and  the  judgment  is  aflSrmed. 


Stage  V.  Smith,  Appellant. 

Affidamt  of  defense — Se^off—Sale  of  land — Vendor  and  vendee — 
Statute  of  frauds. 

1.  In  an  action  on  a  promissory  note  an  affidavit  of  defense  is  in- 
sufficient ^iduch  avers  that  the  defendant  sold  to  plaintiff  an  interest 
in  land  covered  by  a  contract  with  a  third  party,  at  a  price  more  than 
the  amount  claimed  by  plaintiff,  but  does  not  set  forth  the  contract. 
If  the  contract  was  in  writing  it  must  be  attached  to  the  affidavit  of  de- 
fense. If  it  was  not  in  writing,  it  was  void  under  the  statute  of  frauds. 
In  either  case  the  averment  of  set-off  is  insufficient. 

2.  An  affidavit  averring  set-off  must  set  forth  with  particularity  and 
certainty  all  material  drcumstanoes  connected  with  the  alleged  set-off. 

Argued  Oct.  28,  1909.  Appeal,  No.  37,  Oct.  T.,  1909,  by 
defendant,  from  order  of  C.  P.  Qearfield  Co.,  Sept.  T.,  1908, 
No.  416,  making  absolute  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense  in  case  of  Isaac  Stage  v.  H.  Van 
Smith.  Before  Rice,  P.  J.,  Pobter,  Henderson,  Morrison, 
Qrladt,  Head  and  Beaver,  JJ.   Affirmed. 

Assumpsit  on  a  promissory  note. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fende. 

Smith,  P.  J.,  filed  the  following  opinion: 
Plaintifif^s  statement  claims  to  recover  from  the  defendant 
Vol.  xli— 18 
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the  sum  of  $1,000,  with  interest  from  Jmie  1,  1903.  The  suit 
is  based  upon  a  common  promissory  note,  dated  March  2, 
1903,  payable  ninety  days  after  date,  to  the  order  of  Isaac 
Stage,  for  $1,000,  at  the  Clearfield  National  Bank,  which 
note  it  is  alleged  remained  unpaid  at  the  time  of  the  bringing 
of  the  suit. 

The  defendant,  in  hb  affidavit  of  defense,  admits  the  mak- 
ing of  the  note  in  suit,  but  alleges  a  defense  to  the  whole  of 
the  plaintiflF's  claim  in  the  nature  of  a  set-off,  together  with 
the  right  to  recover  in  addition  thereto  the  sum  of  $1,775 
from  the  plaintiff.  Said  affidavit  of  defense  alleges  that  the 
defendant,  in  January,  1901,  became  the  owner  of  certain 
contracts,  partly  for  coal  and  partly  in  fee,  for  185  acres  of 
land  in  Karthaus  township,  Clearfield  county,  Pennsylvania, 
and  that  some  time  in  July,  1902,  the  plaintiff,  Isaac  Stage, 
"bought  from  him  and  he,  the  defendant,  sold  to  the  plain- 
tiff, a  one-half  interest  in  the  coal  and  other  minerals  covered 
by  the  contracts  with  Barmoy,  Miller  and  Weaver  &  Bui^, 
and  the  plaintiff  agreed  to  pay  to  the  defendant  therefor  at 
the  price  or  sum  of  $30.00  per  acre  for  the  whole,  that  is  to 
say,  $3,775  for  the  one-half  interest  in  the  185  acres."  De- 
fendant further  avers  that  he  has  given  credit  for  the  siun  of 
$1,000  on  account  of  the  purchase  money  due  from  the  plain- 
tiff to  the  defendant  on  the  said  undivided  interest  and  that 
he  is  ready  and  willing  to  convey  said  undivided  interest  to 
the  plaintiff  upon  payment  of  the  balance  due. 

Plaintiff's  counsel  urges  that  this  affidavit  is  insufficient 
for  the  reason  that  it  set  up  in  defense  an  alleged  contract 
for  the  purchase  of  real  estate,  without  alleging  that  the  same 
was  in  writing  and  by  inference  at  least  from  the  affidavit 
that  it  was  an  oral  contract.  The  language  of  the  affidavit 
is  vague  and  indefinite  in  setting  up  a  valid  contract  for  the 
sale  of  real  estate,  both  in  the  matter  of  description  of  the 
subject-matter  of  the  contract  alleged  to  have  been  made  as 
also  in  the  nature  and  character  of  the  contract  as  to  whether 
written  or  oral.  If  an  oral  contract,  it  certainly  cannot  be 
sustained,  and  in  our  judgment  where  an  affidavit  of  defense 
sets  up,  as  this  affidavit  pretends  to  do,  a  defense  whoQy 


Digitized  by 


Google 


STAGE  V.  SMITH,  Appellant.  275 

273,  (1900).)  Opinioii  <^  Court  below. 

outside  of  the  contract  sued  upon,  a  valid  contract  or  one 
enforcible  in  law  must  be  alleged.  It  will  be  noticed  that  the 
affidavit  carefully  refrains  from  saying  that  it  is  oral  but  does 
not  say  that  it  was  written,  and  defendant's  counsel  argues 
that  the  court  has  no  right  to  assume  from  the  language  used 
that  it  was  an  oral  contract.  It  will  be  noticed  that  the  words 
used  are  ''bought  from  him  and  he,  the  defendant,  sold  to 
the  plaintiff,"  and  it  is  claimed  that  this  must  be  presumed 
to  allege  a  valid,  binding  and  l^al  contract.  Counsel  claims 
as  authority  for  this  position,  the  case  of  Smith  v.  Stevenson, 
190  Pa.  48.  In  that  case  action  was  brought  for  plastering 
and  furnishing  the  material  for  fifty-two  houses.  Defend- 
ant's affidavit  of  defense  admitted  the  agreement  for  plaster- 
ing and  furnishing  as  claimed  for,  in  a  bid  accepted  by  the 
defendants,  "Plaintiflf  agreeing  however  to  take  in  part  pay- 
ment thereof  a  property  situate,"  etc.,  followed  by  a  definite 
description  of  the  property  in  metes  and  bounds,  price  and 
terms  of  payment.  Mr.  Justice  Green,  in  his  opinion,  says: 
"We  cannot  know  whether  the  agreement  was  in  writing  or 
in  parol,  but  in  order  to  exclude  it  from  the  consideration  of 
the  jury  we  would  be  bound  to  infer  that  it  was  a  verbal 
agreement,  and  that  there  were  no  circumstances  which 
could  or  might  suffice  to  take  it  out  of  the  operation  of  the 
statute  of  frauds.  We  are  not  at  Uberty  to  make  either  in- 
ference for  the  purposes  of  the  present  contention.  The  affi- 
davit alleges  an  agreement,  and  the  subsequent  performance 
of  the  agreement  on  part  of  the  defendants.  We  cannot  as- 
sume the  defendants  allege  an  illegal  agreement.  The  proper 
inference  from  the  bare  averment  must  be  that  it  was  a  vahd 
agreement,  especially  as  it  is  followed  by  an  allegation  of 
performance  of  its  terms  by  the  defendants."  It  will  be 
noticed  that  the  defense  set  up  is  one  growing  out  of  the  same 
contract  or  agreement  on  which  the  suit  was  brought  and 
that  the  subject-matter  of  the  suit  on  the  part  of  the  plaintiff 
and  the  subject-matter  of  the  defense  are  one  and  the  same. 
The  Supreme  Court  assumes  that  the  defense  alleged  is  based 
on  a  legal  or  valid  contract.  In  the  case  which  we  are  now 
considering  the  defendant  alleges  an  independent  contract, 
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one  wholly  outside  of  the  subject-matter  of  the  suit.  He, 
moreover,  sets  up  the  right  to  recover  against  the  plaintiff  a 
definite  sum  of  money.  In  such  cases  it  is  or  should  be  the 
universal  practice  of  an  affidavit  of  defense  to  set  out  in  clear, 
distinct  terms  a  valid  and  enforcible  contract  and  not  leave 
anything  either  to  be  assumed  or  presumed  by  the  court. 

The  practice  act  of  May  25,  1887,  requires  an  affidavit  of 
the  defense,  and  for  the  want  thereof  or  want  of  a  sufficient 
affidavit  judgment  may  be  moved  in  court  *'in  accordance 
with  the  present  practice  in  actions  of  debt  and  assumpsit." 
The  rules  of  court  of  Clearfield  county,  adopted  prior  to  the 
passage  of  said  act  of  1887,  provided  for  a  judgment  by  de- 
fault on  failure  of  the  defendant  to  file  an  affidavit  of  defense 
"setting  forth  the  nature  and  character  of  the  same."  It  is 
said  by  Justice  Sharswood,  in  Peck  v.  Jones,  70  Pa.  83, 
"An  affidavit  of  defense  which  is  required  by  law  or  rule  of 
court  to  set  out  the  nature  and  character  of  the  same,  ought 
to  aver  distinctly  either  upon  knowledge  or  information  and 
belief  every  fact  necessary  to  constitute  a  defense.  Nothing 
should  be  left  to  mere  inference."  So  also,  an  affidavit  of 
defense  which  alleges  fraud  in  general  terms  and  does  not 
distinctly  set  forth  the  facts  constituting  the  fraud,  was  held 
insufficient:  Matthews  v.  Long,  3  W.  N.  C.  512.  Where  an 
affidavit  seeks  to  set  up  as  a  defense  a  set-off  and  does  not 
state  the  items,  time  or  other  particulars  to  render  a  valid  or 
tenable  claim,  it  was  held  insufficient:  Louchheim  v.  Becker, 
3  W.  N.  C.  449.  Where  an  affidavit  of  defense  refers  to  a 
paper,  it  is  held  that  a  copy  must  be  annexed  in  order  that 
the  court  may  judge  of  its  l^al  effect:  Erie  v.  Butler,  120  Pa. 
374. 

This  affidavit  sets  up  an  independent  contract  between 
the  parties,  allying  not  only  the  right  to  set  off  the  full 
amount  of  the  claim  of  the  plaintiff,  but  asserts  the  right  to 
recover  a  balance  of  $1,775,  without  alleging  that  the  con- 
tract was  in  writing,  or  if  in  writing,  without  appending  a  copy 
thereof  to  the  affidavit.  In  our  judgment  it  is  whoQy  insuffi- 
cient as  a  defense  and  violates  the  principles  of  pleading.  The 
court  baa  a  right  to  assume  that  it  was  oral,  in  the  absence  of 
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an  a]l^;ation  that  it  was  written.  If  oral,  it  cannot  be  sus- 
tained: Sands,  Herdic  &  Co.  v.  Arthur,  84  Pa.  479;  Conrade  v. 
(yBrien,  1  Pa.  Superior  Ct.  104,  and  numberless  other  cases 
in  which  the  same  principle  is  involved.  The  plaintiff  is  enti- 
tled to  judgment  for  want  of  sufficient  affidavit  of  defense. 

Now,  January  15,  1909,  judgment  is  directed  to  be  entered 
against  the  defendant,  in  favor  of  the  plaintiff,  in  the  sum  of 
$1,000,  with  interest  from  June  1,  1903,  making  a  total  of 
$1,337. 

Error  assigned  was  the  order  of  the  court. 

A.  M,  Liveright,  with  him  David  L.  Kr^s  and  S.  V.  Wilson, 
for  appellant,  cited:  Muir  v.  Ins.  Co.,  203  Pa.  338;  Taylor  v. 
Beatty,  202  Pa.  120;  Smith  v.  Stevenson,  190  Pa.  48;  McCoy 
lime  Co.  v.  McCoy,  16  Montg.  32. 

W.  C.  Miller,  for  appellee,  cited:  Peck  v.  Jones,  70  Pa.  83; 
Matthews  v.  Long,  3  W.  N.  C.  512;  Louchheim  v.  Becker,  3 
W.  N.  C.  449;  Erie  aty  v.  Butler,  120  Pa.  374;  Sedam  v. 
Shaffer,  5  W.  &  S.  529;  Pattison  v.  Horn,  1  Grant,  301 ;  Saus- 
ser  v,  Steinmetz,  88  Pa.  324;  Rineer  v.  Collins,  156  Pa.  342; 
Meason  v.  Kame,  63  Pa.  336;  Conrade  v.  O'Brien,  1  Pa. 
Superior  Ct.  104. 

Opinion  by  Beaver,  J.,  December  13,  1909: 
The  plaintiff  sought  to  recover  from  the  defendant  in  this 
case  the  amount  of  a  promissory  note,  dated  March  2,  1903, 
payable  ninety  da}rs  after  the  date  thereof.  The  defendant,  in 
his  affidavit  of  defense,  admits  the  making  of  the  note  in  suit, 
but  avers  that  the  year  previous  to  its  date,  to  wit,  in  July, 
1902,  he  ''sold  to  the  plaintiff  a  one-half  interest  in  the  coal 
and  other  minerals  covered  by  the  contracts  with  Barmoy, 
Mill^  and  Weaver  &  Burge,  and  the  plaintiff  agreed  to  pay  to 
the  defendant  therefor  at  the  price  or  sum  of  thirty  dollars 
per  acre  for  the  whole,  that  is  to  say,  two  thousand,  seven 
hundred  and  seventy-five  ($2,775)  dollars  for  the  one-half  in- 
terest in  the  185  acres." 
The  defendant  does  not  allege  that  he  acquired  title  to  the  coal 


Digitized  by 


Google 


278  STAGE  v.  SMITH,  AppeUant. 

Opinion  of  the  Court.  [41  Pa.  Superior  Ct. 

and  other  minerals  covered  by  contracts  with  Barmoy,  Miller 
and  Weaver  &  Burge,  nor  does  he  specify  in  what  manner  the 
sale  of  the  half  interest  in  these  lands  was  made  to  the  plaintiff. 
If  in  writing,  it  was  his  duty  to  attach  a  copy  of  the  agreement 
under  which,  as  he  alleges,  the  sale  was  made.  In  his  failure 
to  do  so,  it  may  be  very  fairly  assumed  that  the  sale  was  not 
in  writing,  otherwise  a  copy  of  the  agreement  would  have  been 
attached  to  his  affidavit.  If  not  in  writing,  the  sale  was  void 
imder  the  statute  of  frauds  and  perjuries.  If  we  can  assimie 
that  the  sale  was  in  writing,  the  affidavit  is  bad,  because  the 
copy  of  the  writing  is  not  attached.  If  we  are  authorized  to  as- 
sume, because  of  the  absence  of  the  copy  of  the  agreement, 
that  the  sale  was  not  in  writing,  then  the  sale  was  not  binding 
upon  the  plaintiff  and  the  set-off  is  not  good.  In  either  event, 
as  we  view  the  affidavit  of  defense,  the  court  very  properly 
entered  judgment  for  want  of  a  sufficient  affidavit  of  defense. 

The  appellant  cites,  and  seems  to  rely  with  great  confidence 
upon,  the  case  of  Smith  v.  Stevenson,  190  Pa.  48.  That  case, 
it  seems  to  us,  is  clearly  distinguished  from  the  present  one,  as 
is  pointed  out  very  clearly  by  the  court  below  in  its  opinion 
making  the  rule  for  judgment  absolute. 

In  addition  to  the  reasons  set  forth  in  that  opinion,  it  may 
be  further  said  that  the  Supreme  Court,  in  the  case  cited, 
seems  to  rely  particularly  upon  the  fact  that  the  defendant 
alleged  performance  of  the  terms  of  his  agreement,  Mr.  Jus- 
tice Green,  who  wrote  the  opinion,  saying:  "The  proper  in- 
ference from  the  bare  averment  must  be  that  it  was  a  valid 
agreement,  especially  as  it  is  followed  by  an  allegation  of  per- 
formance of  its  terms  by  the  defendants."  There  being  not 
only  an  allegation  of  defense  to  the  amount  of  the  plaintiff's 
claim,  but  of  a  specific  set-off  for  a  much  larger  amount  than 
that  claimed  by  the  plaintiff,  in  which  the  defendant  asserts 
his  right  to  a  certificate  for  $1,775,  there  should  be  such  a 
specific  statement  of  the  claim  of  the  defendant  as  would  war- 
rant recovery  in  action  by  defendant  against  plaintiff.  "An 
affidavit  averring  set-off  must  set  forth  with  particularity  and 
certainty  all  material  circimistances  connected  with  the  al- 
leged set-off: "  1  P.  &  L.  Dig.  of  Dec.  240. 
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It  is  unnecessary  to  recite  the  numerous  authorities  con- 
tained in  the  opinion  of  the  court  below,  inasmuch  as  that 
opinion  will  doubtless  be  published  in  full  in  connection  with 
the  report  of  the  case. 

Judgment  aflSrmed. 


Neumann's  Estate. 

WHl — Conversion — Power  of  sale. 

1.  A  conversion  under  a  will  only  takes  place  when  (1)  there  is  a 
positive  direction  to  seU,  or  (2)  an  absolute  necessity  to  sell  for  the  pur- 
pose of  carrying  out  the  provisions  of  a  will,  or  (3)  such  a  blending  of 
real  and  personal  estate  by  the  will  as  clearly  discloses  an  intention  on 
the  part  of  the  testator  to  create  a  fund  out  of  both  real  and  personal 
property  which  he  bequeaths  as  money. 

2.  Where  there  is  no  positive  direction  to  sell,  and  a  power  only  is 
given  to  the  executors  to  be  exercised  at  their  discretion,  and  there  is  no 
absolute  necessity  to  sell  apparent  from  the  terms  of  the  will,  the  wiU 
works  no  conversion  of  the  real  estate. 

2.  Lands  subject  to  a  power  of  sale  pass  to  the  doyisee  until  the 
power  is  exercised,  pending  which  exercise  the  devisee  is  entitled  to 
the  rents. 

Argued  Oct.  6,  1909.  Appeal,  No.  40,  Oct.  T.,  1909,  by 
Helen  G.  Finletter,  from  decree  of  0.  C.  Phila.  Co.,  Jan.  T., 
1891,  No.  27,  dismissing  exceptions  to  adjudication  in  Estate 
of  Joseph  Neiunann,  deceased.  Before  Rice,  P.  J.,  Porter, 
Henderson,  Morrison,  Orlady,  Head  and  Beaver,  JJ. 
Affirmed. 

Exceptions  to  adjudication. 

Testator  gave  all  of  his  estate,  real  and  personal,  to  his  widow 
and  daughter  for  their  lives  and  the  life  of  the  survivor  of 
them.  On  their  death  $25,000  in  five  legacies  of  $5,000  each 
was  given  to  certain  charitable  institutions.  Testator  further 
directed  as  follows: 

"Sixth.  Two-thirds  of  the  balance  of  my  estate,  after  the 
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death  of  my  wife  and  daughter,  I  give  and  bequeath  to  the 
child  or  children,  my  said  daughter  Anna  Clara  may  leave  sur- 
viving her,  or  the  issue  of  any  deceased  child  or  children,  such 
issue  to  take  the  share  his  her  or  their  parent  would  have 
taken  if  then  living,  provided  and  only  in  the  event  as  each 
of  them  attains  the  age  of  twenty-one  years,  such  child  or 
children,  or  the  issue  of  such  child  or  children  to  be  supported 
and  maintained  out  of  the  income  during  minority. 

"  The  rents,  issues,  profits  and  income  of  the  remaining  one- 
third  of  my  estate,  I  give,  bequeath  and  devise  to  my  son-in- 
law  Horace  Pinckney  for  and  during  the  term  of  his  natural 
life,  and  after  his  death,  I  give  the  principal  or  one-third  to 
the  child  or  children  my  said  daughter  may  leave  surviving 
her  as  above  more  fully  set  forth. 

"  Tenth.  I  give  my  executors  full  and  ample  power  and  au- 
thority to  sell  any  part  or  the  whole  of  my  real  estate,  upon 
such  terms  and  in  such  manner  as  in  their  judgment  will  be 
most  advantageous,  provided  the  orphans'  court  of  said  city 
approves  the  same — ^And  I  order  and  direct  that  no  security 
or  bond  of  any  kind  shall  be  required  of  my  executors." 

On  the  death  of  his  wife  and  daughter,  and  the  extinction 
of  his  own  Une,  he  bequeathed  three  sums  of  money,  namely, 
$50,000,  $30,000  and  $30,000  in  trust  for  his  niece  (the 
appellant)  and  his  widow's  two  sisters  for  their  lives,  and 
$1,000  each  to  the  two  children  of  a  relative.  Ten  (by  codicU, 
thirteen)  charitable  institutions  were  then  made  his  residuary 
legatees.  A  codicil  of  February  8,  1889,  republishing  the 
will,  reduced  the  $50,000  legacy  to  the  appellant  to  $30,000, 
and  made  some  minor  changes  and  additions  to  the  Ust  of 
residuary  legatees. 

Testator  was  survived  by  his  widow  and  daughter,  the 
latter  without  issue. 

Subsequently  the  daughter  died  leaving  no  issue,  and  her 
death  was  followed  by  the  death  of  the  widow. 

Letters  testamentary  were  granted  to  the  Provident  Life 
&  Trust  Company.  The  latter  filed  an  account  showing  as 
principal  for  distribution  proceeds  of  certain  real  estate. 
The  income  was  from  rents  collected  since  the  death  of  the 
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widow.  The  auditing  judge  awarded  the  principal  among  the 
five  charitable  l^atees,  and  the  income  among  the  residuary 
l^atees. 

Exceptions  to  the  adjudication  were  filed  by  Helen  G. 
Plnletter. 

The  court  in  banc  in  opinions  by  Lamorelle,  J.,  and  Pen- 
rose, J.,  dismissed  the  exceptions  to  the  adjudication. 

Errors  assigned  were  in  dismissing  exceptions  to  the  ad- 
judication. 

WilMam  H.  Shoemaker,  with  him  Thomas  D.  FirdeUer,  for 
appellant. — ^The  will  worked  a  conversion:  Vanuxem's  Est., 
212  Pa.  315;  Rose's  Est.,  19  Phila.  98;  Fahnestock  v.  Fahnes- 
tock,  152  Pa.  56;  Hunt's  App.,  105  Pa.  128;  Ranch's  Est., 
21  Pa.  Superior  Ct.  60. 

Ira  Jewell  WiUiamSj  with  him  Alex.  Simpson,  Jr.,  and 
C.  B.  D.  Richardson,  for  appellee. 

Opinion  by  Henderson,  J.,  December  13,  1909: 
It  has  frequently  been  said  that  a  conversion  under  a  will 
only  takes  place  when  (first)  there  is  a  positive  direction  to 
sell,  or  (second)  an  absolute  necessity  to  sell  for  the  purpose 
of  carrying  out  the  provisions  of  a  will,  or  (third)  such  a  blend- 
ing of  real  and  personal  estate  by  the  will  as  clearly  discloses 
an  intention  on  the  part  of  the  testator  to  create  a  fund  out 
of  both  real  and  personal  property  which  he  bequeaths  as 
money:  Hunt's  App.,  105  Pa.  128;  Irwin  et  al.  v.  Patchen, 
164  Pa.  51;  Cooper's  Est.,  206  Pa.  628;  Scott's  Est.,  37  Pa. 
Superior  Ct.  198.  There  is  no  positive  direction  to  sell  in  the 
will  under  consideration.  A  power  only  is  given  to  the  execu- 
tors to  be  exercised  at  their  discretion.  Nor  can  it  be  success- 
fully contended  that  an  absolute  necessity  to  sell  is  apparent 
from  the  terms  of  the  will.  If  the  testator's  daughter  had 
left  issue  over  the  age  of  twenty-one  years  the  provisions  of 
the  will  would  have  been  fully  executed  without  any  necessity 
for  the  sale  of  the  real  estate,  and  certainly  the  occurrence  of 
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this  contingency  could  not  have  been  in  the  testator's  mind 
as  a  fact  inducing  him  to  contemplate  a  conversion  in  any 
event.  If  the  will  provided  a  scheme  of  distribution  which 
necessarily  involved  the  sale  of  the  real  estate,  there  would 
be  force  in  the  appellant's  argument.  Vanuxem's  Est.,  212 
Pa.  315,  would  be  an  authority  in  support  of  it.  But  it  is  only 
because  a  conversion  of  real  estate  into  money  without  any 
conditions  or  contingencies  was  necessary  to  carry  out  the 
provisions  of  the  will  that  the  conclusion  was  reached  in  that 
case.  The  court  held  that  the  testator  must  have  foreseen  the 
necessity  for  the  sale  of  his  real  estate  to  carry  out  his  scheme 
in  dividing  his  estate  by  bestowing  the  pecuniary  legacies. 
But  here  the  legacies  might  never  become  payable,  in  which 
case  there  need  be  no  sale. 

Lands  subject  to  a  power  of  sale  pass  to  the  devisee  until 
the  power  is  exercised,  pending  which  exercise  the  devisee  is 
entitled  to  the  rents. 

The  conclusion  of  the  orphans'  court  is  in  harmony  with 
the  adjudicated  cases  and  the  decree  is  affirmed. 


Barclay  v.  Lehigh  Coal  &  Navigation  C!ompany, 
Appellant. 

Banks  and  banking  —  Checks  —  Mailing  check  —  Indemnity — Evi- 
dence— Question  for  jury. 

In  an  action  to  recover  an  amount  of  money  represented  by  a  lost 
check,  where  the  evidence  is  not  conclusive  that  the  defendant  properly 
mailed  the  check,  the  plaintiff  may  show  by  his  own  testimony  that  he 
never  received  the  check  without  first  proving  that  he  had  tendered  a 
bond  of  indemnity  to  the  defendant. 

Argued  Oct.  14,  1909.  Appeal,  No.  256,  Oct.  T.,  1908,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  Sept.  T., 
1905,  No.  4,240,  on  verdict  for  plaintiff  in  case  of  William  K. 
Barclay  v.  Lehigh  Coal  &  Navigation  Company.  Before 
Rice,  P.  J.,  Porter,  Henderson,  Morrison,  Orladt,  Hbao 
and  Beaver,  JJ.   AflSnned. 
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Assumpsit  to  recover  the  amount  of  a  lost  check.  Before 
Br^gy,  p.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff  for  $329.29.  Defendant 
appealed. 

Errors  assigned  were  (1)  ruling  on  evidence  set  forth  in  the 
opinion  of  the  Superior  Court,  and  (3)  refusal  of  binding  in- 
structions for  defendant. 

Arthur  G.  Dickson  and  James  McMuUan,  with  them  H. 
Gordon  McCouch,  of  Dickson^  Beitler  &  McCauch,  for  appellant. 

Wm,  Clarke  Mason,  with  him  Franklin  S.  Edrrumds,  for  ap- 
pellee. 

Opinion  by  Beaver,  J.,  December  13,  1909: 

When  this  case  was  previously  here,  33  Pa.  Superior  Ct. 
214,  our  decision  was  based  upon  the  consideration  of  the 
statement  and  affidavit  of  defense,  the  allegations  of  the  affi- 
davit of  defense  being,  of  course,  taken  as  facts. 

The  essential  facts,  as  recited  by  our  Brother  Morrison, 
who  delivered  the  opinion  of  the  court,  were  that : "  On  Novem- 
ber 27, 1900,  plaintiff  was  the  registered  owner  of  149  shares  of 
the  capital  stock  of  the  defendant  company,  on  which  a  divi- 
dend, amounting  to  $223.50,  had  been  duly  declared,  payable 
on  that  day.  On  November  26,  1900,  defendant  company  de- 
posited in  the  mail,  postage  prepaid,  an  envelope  addressed  to 
the  plaintiff  at  his  proper  address  in  Philadelphia,  containing 
a  check  to  plaintiff's  order  for  $223.50,  in  payment  of  said 
dividend,  pursuant  to  a  written  order  dated  November  12, 
1896,  from  the  plaintiff  to  the  defendant,  directing  that  all 
such  dividends  be  sent  to  the  plaintiff  in  that  way  to  that  ad- 
dress.'' 

It  was  not  denied  that  the  plaintiff  did  not  receive  the 
check,  but,  inasmuch  as  the  check  was  assumed  to  have  been 
mailed  in  accordance  with  the  order  of  the  jdaintiff,  the  duty 
of  the  defendant  was  discharged,  and  it  was,  therefore,  incum- 
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bent  upon  the  plaintiff  to  ofifer,  as  he  was  requested  to  do,  an 
agreement  to  mdemnify  and  save  harmless  the  defendant 
company  against  any  claim  upon  said  lost  check  by  the  holder 
thereof. 

At  the  trial  of  the  case,  whilst  the  testimony  of  the  def^id- 
ant  was  such  as  to  justify  an  inference  of  the  mailing  of  the 
dividend  check  to  the  plaintiff,  it  did  not  establish  the  fact  of 
the  mailing  beyond  a  peradventure.  Neither  of  the  employees 
of  the  company  having  charge  of  the  mailing  of  the  check  could 
testify  that  the  particular  check,  drawn  to  the  order  of  the 
plaintiff,  had  been  actually  mailed.  The  question,  therefore, 
became  one  for  the  jury  and  raised  an  entirely  different  issue 
from  that  presented  by  the  pleadings  taken  as  verity. 

After  the  plaintiff  was  sworn  as  a  witness,  in  response  to  the 
request  of  the  defendant,  the  following  offer  was  made:  "Mr. 
Mason:  I  offer  to  prove  by  the  plaintiff  that  he  did  not  receive 
such  dividend  on  the  27th  day  of  November,  nor  any  time 
thereafter,"  to  which  Mr.  McMullan,  for  the  defendant,  ob- 
jected: "I  object  to  any  evidence  whatever  in  this  case,  imtil 
evidence  is  offered  showing  that  the  plaintiff  has  tendered  to 
the  defendant  an  indemnifying  bond,  as  required  by  the  opin- 
ion of  the  Superior  Court  in  this  case,"  upon  which  offer  and 
objection  it  was  ruled:  "The  Court:  I  overrule  the  objection. 
In  the  present  condition  of  affairs,  there  is  nothing  to  show 
that  any  indenmity  is  needed."  This  action  of  the  court  con- 
stitutes the  first  assignment  of  error. 

The  objection  of  the  defendant  is,  of  course,  based  upon  the 
assumption  that  the  conditions  were  the  same  as  those  before 
this  court  at  the  time  our  previous  decision  was  made,  but  they 
were  not  the  same.  Instead  of  assuming,  as  we  were  bound  to 
do  in  our  previous  consideration  of  the  case,  that  the  check  had 
been  mailed,  that  question  was  one  for  the  jury  as  the  case 
stood  when  the  offer  was  made,  and  inasmuch  as  the  jury  has 
found  for  the  plaintiff  upon  a  clear  and  explicit  presentation 
of  the  case  by  the  court  below  for  their  consideration,  we  must 
assume  that  the  check  was  not  mailed  by  the  defendant  to  the 
plaintiff  and  that,  therefore,  it  was  not  incumbent  upon  the 
plaintiff  to  tender  indemnity  before  bringing  suit  for  the  divi- 
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dend  which  was  due  him  in  1900.  Whether  the  check  was 
mailed,  whether  lost  in  the  mail  or  lost  after  it  reached  the  ad- 
dress of  the  plaintiff,  as  furnished  by  him  to  the  defendant, 
were  questions  clearly  submitted  to  the  jury.  As  the  principal 
sunmiing  up  of  the  charge,  the  court  below  said:  "Are  you 
satisfied  from  the  testimony — from  what  the  officers  said  and 
what  Mr.  Barclay  said,  that  this  check  was  mailed  to  him  at 
that  time?  If  so,  your  verdict  ought  to  be  for  the  defendant. 
If  not,  your  verdict  ought  to  be  for  the  plaintiff." 

Both  sides  asked  for  binding  instructions,  which  were  de- 
clined. Although  presented  in  different  forms,  these  are  the 
grounds  upon  which  the  defendant  seeks  to  have  the  judgment 
reversed.  In  our  opinion,  there  is  no  ground  for  reversal.  The 
court  fairly  submitted  the  questions  involved  to  the  jury  and 
they  were  clearly  for  their  decision.  Having  found  as  they 
did,  we  must  assume  that  the  check  of  the  defendant,  payable 
to  the  order  of  the  plaintiff,  for  the  dividend  due  November  27, 
1900,  was  not  mailed  in  accordance  with  the  directions  of  the 
plaintiff.  In  that  event,  the  default  was  that  of  the  defendant 
and  not  of  the  plaintiff,  and  there  was  no  necessity  for  indem- 
nity on  the  part  of  the  plamtiff  to  the  defendant.  The  judg- 
ment was,  therefore,  properly  entered  upon  the  verdict. 

Judgment  affirmed. 


Haspel,  Receiver,  v.  Lyons,  Appellant. 

Execution — Sheriff's  sale — Setting  aside  of  sale — Discretion  of  court — 
Review. 

1.  The  action  of  the  court  of  common  pleas  in  setting  aside  a  sheriff's 
sale  of  real  estate  before  acknowledgment  of  a  sheriff's  deed,  will  not  be 
reversed,  where  it  appears  that  the  property  was  assessed  for  taxation 
at  $1,200,  that  its  real  value  was  $800,  that  the  bid  at  the  sale  was  $200, 
and  ih&i  an  attorney  employed  to  attend  the  sale  and  bid  to  the  sum  of 
$800  had  failed  to  do  so  because  of  his  misapprehension  as  to  the  dis- 
charge of  a  lien  upon  the  property. 

2.  While  inadequacy  of  price  is  not  of  itself  sufficient  to  justify  the 
setting  aside  of  a  sheriff's  sale,  yet  when  there  is  great  inadequacy,  the 
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court  may  seize  upon  other  circumstances  in  order  to  give  relief.  Its 
discretion  in  doing  so,  if  properly  exercised,  will  not  be  reviewed  by  the 
appellate  court. 

Argued  Oct.  12,  1909.  Appeal,  No.  110,  Oct.  T.,  1909,  by 
defendant,  from  order  of  C.  P.  No.  5,  Phila.  Co.,  Dec.  T.,  1905, 
No.  823,  making  absolute  rule  to  set  aside  sheriff's  sale  of  real 
estate  in  case  of  Lewis  A.  Haspel,  Receiver  of  the  United 
Building  &  Loan  Association,  v.  Bridget  McLaughlin-Lyons 
and  Frank  B.  Ellis.  Before  Rice,  P.  J.,  Porter,  Henderson, 
Morrison,  Orlady,  Head  and  Beaver,  JJ.   Afl5rmed. 

Rule  to  set  aside  sheriff's  sale. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  order  making  absolute  order  to  set  aside 
sheriff's  sale. 

Joseph  E.  Sagebeer,  for  appellant. — Inadequacy  of  price 
alone  is  not  sufficient  reason  to  set  aside  a  sheriff's  sale,  and 
the  setting  aside  of  a  sheriff's  sale  for  no  other  reason  than 
inadequacy  of  price  is  such  an  abuse  of  discretion  as  will  re- 
quire the  Supreme  Court  to  reverse  the  decree:  Young's  App., 
2  P.  &  W.  380;  Cununins  v.  Little,  16  N.  J.  Eq.  48;  Myers's 
Est.,  192  Pa.  458;  WeitzeU  v.  Fry,  4  DaUas,  218;  Trust  Co.  v. 
Kelly,  185  Pa.  131;  Stroup  v.  Raymond,  183  Pa.  279. 

Edmund  RandaU,  with  them  Thomas  A.  MvUin  and  James 
A.  Flaherty f  for  appellee. — ^The  exercise  of  the  power  to  set 
aside  a  sheriff's  sale  is  purely  a  matter  of  judicial  discretion 
with  the  lower  court  and  an  appellate  court  will  not  review  its 
exercise,  except  in  extreme  cases  of  abuse:  Light  v.  Zeller,  195 
Pa.  315;  Genner  v.  Ensign,  155  Pa.  464;  Laird's  App.,  2  Pa. 
Superior  Ct,  300;  Ritter  v.  Getz,  161  Pa.  648. 

Opinion  by  Rice,  P.  J.,  December  13, 1909: 
An  application  to  set  aside  a  sheriff's  sale  before  acknowl- 
edgment of  the  deed  belongs  to  the  class  of  cases  in  which  the 
courts  of  conunon  pleas  have  immemorially  exercised  discre- 
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tionary  power.  The  appellate  court  will  not  presume  that 
the  court  below  acted  arbitrarily  and  without  proper  proof 
of  facts  upon  which  to  base  its  action,  and  will  not  reverse 
such  action,  whether  setting  aside  or  refusing  to  set  aside, 
unless  there  be  error  of  law  apparent  in  the  record  or  abuse 
of  discretion  be  shown.  It  was  alleged  in  the  defendant's 
petition  for  the  rule  to  show  cause  why  the  sheriff's  sale  of 
her  real  estate  should  not  be  set  aside,  and  was  not  denied  in 
the  answer  of  the  plaintiff  or  of  the  purchaser,  that  the  prop- 
erty which  was  struck  down  upon  the  latter's  bid  of  $200, 
was  assessed  for  the  purpose  of  taxation  at  $1,200  and  was 
worth  at  least  $800,  which  latter  sum,  it  was  alleged,  the 
defendant's  husband  was  and  is  willing  to  pay  for  the  same. 
Other  averments  of  the  petition  will  be  referred  to  later.  The 
petition  was  presented  two  days  after  the  sale.  The  rule  was 
made  absolute  upon  payment  of  the  sheriff's  costs  and  entry 
of  a  bond  to  secure  a  bid  of  $800  at  the  next  sale.  The  hard- 
ship that  would  result  from  permitting  the  sale  to  stand  in 
the  face  of  the  certainty  that  at  a  resale  the  property  would 
bring  approximately  what  it  was  worth,  which  was  at  least 
four  times  the  sum  bid  by  the  appellant,  would  appeal  very 
strongly  to  the  conscience  of  a  court  having  discretionary 
authority  to  set  aside  a  judicial  sale  for  gross  inadequacy  of 
price.  But  it  always  was  the  rule  that  mere  inadequacy  of 
price,  without  more,  is  not  suJBScient  ground  for  setting  aside 
a  sheriff's  sale  made  upon  an  execution  regularly  issued.  And 
it  was  declared  in  Stroup  v.  Raymond,  183  Pa.  279,  that 
where  the  common  pleas  sets  out  its  reasons  for  setting  aside 
the  sale,  and  it  afiirmatively  appears  therefrom  that  its  sole 
reason  was  inadequacy  of  price,  the  appellate  court  will  re- 
verse the  order  as  a  palpable  abuse  of  discretion.  In  the  pres- 
ent case  the  court  did  not  set  out  its  reasons,  but  even  if  it 
be  assumed  that  no  other  reason  was  alleged  or  shown  than 
those  set  out  in  the  petition,  it  does  not  necessarily  follow 
that  there  was  such  manifest  abuse  of  the  discretion  in  setting 
aside  the  sale  as  would  justify  a  reversal  of  the  order.  The 
petition  contains  certain  allegations  as  to  what  took  place  at 
the  sale,  which,  if  true,  were  proper  to  be  taken  into  consid- 
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eration  in  connection  with  the  undisputed  gross  inadequacy 
of  price.  Whether  they  were  true  or  not  was  for  the  court's 
determination  exclusively,  and  its  conclusion  upon  that  ques- 
tion of  fact  is  not  reviewable  upon  appeal.  If  authority  for 
the  latter  proposition  be  needed,  it,  as  well  as  the  reason 
upon  which  it  rests,  will  be  found  in  Laird's  App.,  2  Pa.  Supe- 
rior Ct.  300,  and  the  cases  there  cited.  But  apart  from  these 
allegations,  there  is  the  all^ation  that  an  attorney  was  em- 
ployed to  attend  the  sale  and  bid  in  behalf  of  defendant's 
husband  the  sum  of  $800,  and  that  he  did  attend  but  neg- 
lected to  bid  beyond  $200  because  of  his  misapprehension  as 
to  the  discharge  of  the  lien  of  the  judgment  on  the  mortgage. 
This  was  a  mistake  of  law,  it  is  true,  but  the  cases  show  that 
the  courts  have  seized  on  similar  mistakes  where  there  was 
gross  inadequacy  of  price,  and  in  so  doing  have  been  held  not 
to  have  abused  their  discretionary  power:  See  1  T.  &  H.  Pr., 
sec.  1272;  also  Phillips  v.  WUson,  164  Pa.  350;  MdeUty  Build- 
ing &  Loan  Assn.  of  Lebanon  v.  Uhler,  199  Pa.  417;  Bitter  v. 
Getz,  161  Pa.  648;  Stroup  v.  Raymond,  183  Pa.  279.  We  cite 
these  cases  not  because  all  of  them  are  exactly  parallel  with 
the  present,  but  because  they  relate  particularly  to  the  subject 
of  mistake  and  surprise  as  groimd  for  relief  when  connected 
with  gross  inadequacy  of  price.  The  cases  are  very  numer- 
ous in  which  it  has  been  declared  to  be  the  settled  rule  that 
while  inadequacy  of  price  is  not  of  itself  sufficient  to  justify 
the  setting  aside  a  sheriff's  sale,  yet  when  there  is  great  in- 
adequacy the  court  may  seize  upon  other  circumstances  in- 
order  to  give  relief.  In  one  of  the  latest  cases  it  is  said: 
"What  other  circumstances  are  sufficient  for  this  piupose  is 
largely  in  the  discretion  of  the  court  below,  and  whether  or 
not  we  should  in  its  place  have  reached  the  same  conclusion 
in  the  present  case,  we  have  not  been  convinced  that  there 
was  error  which  calls  for  reversal:"  Light  v.  2ieller,  195  Pa. 
315.  The  same  may  be  said  with  equal  propriety  in  the  pres- 
ent case. 
The  appeal  is  dismissed  at  the  costs  of  the  appellant. 
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Lefever's  Estate. 

Practice,  0.  C. — Decree  of  distribution — Modification  of  decree — Ajh 
peal—Lunacy. 

Where  the  orphans'  court  has  entered  a  decree  in  exact  accordance 
with  the  judgment  and  opinion  of  the  appellate  court,  such  decree  will 
not  be  reversed  on  a  second  appeal,  because  there  was  filed  in  the 
orphans'  court,  after  the  decree  was  entered,  a  record  from  another 
state  showing  that  one  of  the  distributees  had  been  adjudicated  a  luna- 
tic. In  such  a  case  the  appellate  court  will  affirm  the  decree  and  direct 
that  the  share  of  the  lunatic  shall  be  paid  over  to  the  latter's  conmiittee 
upon  proof  to  the  orphans'  court  that  the  conmiittee  had  entered  a 
proper  bond. 

Aiigued  Nov.  12,  1909.  Appeal,  No.  195,  Oct.  T.,  1909,  by 
AmoB  D.  Lefever  et  al.,  from  decree  of  0.  C.  Lancaster  C!o., 
March  T.,  1907,  No.  9,  distributing  estate  of  John  Lefever,  d^ 
ceased.  Before  Rice,  P.  J.,  Portbr,  Henderson,  Morrison, 
Orladt,  Head  and  Beaver,  JJ.   Affirmed. 

Distribution  of  estate  of  John  Lefever,  deceased. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Error  assigned  was  the  decree  of  the  court,  and  that  the 
court  erred  in  not  awarding  the  share  of  Daniel  D.  Lefever  to 
his  guardian  .or  committee  in  lunacy. 

Htigh  R.  FvUon^  with  him  H.  M.  Houser,  for  appellant. 

W.  H.'Kready,  with  him  F.  B.  Donesthorpe,  for  appellee. 

Opinion  by  Porter,  J.,  December  14, 1909: 
This  is  the  second  appeal  which  has  reached  this  court  from 
a  decree  by  the  court  below  distributing  the  fund  which  now 
is,  and  long  has  been,  in  the  hands  of  George  N.  Lefever, 
executor,  one  of  these  appellants.  The  former  appeal  was  by 
Mary  Lefever,  widow,  Henry  D.  Lefever  and  Amos  D.  Lefever, 
and  the  disposition  of  said  appeal  is  reported  in  39  Pa.  Supe* 
Vol.  xu— 19 
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nor  Ct.  189.  The  record  having  been  returned  to  the  court 
below,  that  court  entered  a  decree  of  distribution  in  exact 
accordance  with  the  opinion  and  judgment  of  this  court  upon 
the  former  appeal,  and  this  appeal  is  absolutely  without 
merit.  The  provisions  of  the  will  of  John  Lefever  are  fully 
set  forth  in  the  report  of  the  decision  upon  the  former  appeal 
and  it  is  not  necessary  here  to  repeat  them.  We  held  in  the 
former  appeal  that  a  devise  of  certain  lands  in  Nebraska  to 
Daniel  D.  Lefever,  in  the  original  will,  accompanied  by  a  di- 
rection that,  in  case  the  testator  conveyed  the  land  to  Daniel 
in  his  lifetime  the  valuation  of  $4,000  "either  charged  against 
him  or  a  mortgage  taken  for  the  same,  be  canceled;  and  I 
hereby  give  and  bequeath  unto  him,  the  said  Daniel  D.,  the 
said  sum  of  $4,000  charged  for  said  land,"  followed  by  a 
codicil  declaring  that  whereas  the  testator  had  conveyed  the 
said  land  to  Daniel  "by  deed  of  this  date  for  a  consideration 
of  $4,000, 1  now  give  and  bequeath  the  said  sum  of  $4,000  to 
him  my  said  son  Daniel  D.  Lefever, "  was  a  bequest  of  the 
unpaid  purchase  money  for  the  land,  and  not  a  general  be- 
quest of  $4,000  in  addition  to  the  unpaid  purchase  money; 
tiiat,  even  if  the  bequest  of  $4,000  was  a  general  pecimiary 
legacy,  then,  under  the  admission  of  Daniel  D.  Lefever  that 
the  $4,000  purchase  money  of  the  farm  had  not  been  paid  and 
that  it  was  to  be  accounted  for  in  the  settlement  of  his  father's 
estate,  the  advancement  must  be  held  to  be  a  satisfaction  or 
an  ademption  of  the  legacy;  and  that  under  the  provisions  of 
the  will  the  interest  of  the  widow,  Mary  Lefever,  in  the  fund 
was  to  be  ascertained  without  deducting  this  sum  of  $4,000 
as  a  legacy.  We  said,  also,  in  that  case  that  when  it  came  to 
the  distribution  of  the  other  twc-thirds  of  the  estate,  after 
ascertaining  the  interest  of  the  widow,  the  basis  theretofore 
adopted  by  the  court  would  reach  the  correct  result,  but  the 
amount  to  which  each  of  the  distributees  would  be  entitled 
must  necessarily  be  decreased.  We  there  said  that  if  Daniel 
D.  Lefever  was  still  to  be  credited,  as  between  him  and  Amos 
D.  Lefever  and  Henry  D.  Lefever,  with  the  legacy  of  $4,000 
he  would  still  have  to  be  charged  with  the  $4,000  advance- 
ment which  worked  the  ademption  of  that  legacy ;  but  if  the 
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credit  of  $4,000  for  the  legacy  was  omitted,  then  the  amount 
of  the  advancements  to  him  would  have  to  be  correspond- 
ingly reduced.  The  present  decree  of  distribution  was  made 
by  the  court  below  upon  the  same  evidence  which  had  been 
submitted  prior  to  the  former  distribution;  no  new  evidence 
having  been  offered  by  any  of  the  parties.  The  court  below 
ascertained  the  interest  of  the  widow  in  the  fund  in  the  manner 
directed  by  our  former  decree,  and  when  it  came  to  ascertain 
the  interest  of  Daniel  D.  Lefever  it  did  not  credit  him  with 
the  legacy  of  $4,000  referred  to,  nor  did  it  charge  him  with 
the  $4,000  unpaid  purchase  money  for  the  farm,  as  an  ad- 
vancement; this  reached  the  correct  result  and  was  an  exact 
compliance  with  the  direction  to  make  distribution  in  accord- 
ance with  our  former  opinion.  There  was  no  evidence  what- 
ever which  would  have  warranted  the  court  below  in  treating 
the  $4,000  unpaid  purchase  money  for  the  farm  as  a  general 
advancement  to  be  charged  against  Daniel;  the  consideration 
of  $4,000  for  the  farm  was,  if  it  remained  unpaid,  expressly 
bequeathed  to  Daniel  by  the  will  of  John  Lefever. 

The  contention  of  the  appellants  that  the  amount  to  which, 
under  the  will,  Daniel  D.  Lefever  was  entitled  should  not 
have  been  decreed  to  him  personally,  but  should  have  been 
directed  to  be  paid  to  his  guardian,  William  H.  Stewart,  the 
said  Daniel  D.  Lefever  having  been  legally  declared  to  be 
insane  and  W.  H.  Stewart  having  been  appointed  his  guardian, 
and  that  for  this  reason  the  decree  must  be  reversed,  is  not 
well  founded.  There  was  not  before  the  learned  judge  of  the 
court  below  at  the  time  he  made  his  decree  any  legal  evidence 
that  Daniel  D.  Lefever  had  by  a  court  of  competent  jurisdic- 
tion been  found  to  be  insane,  and  a  court  is  not  to  be  con- 
victed of  error  because  of  something  which  was  not  before  it. 
It  now  appears,  however,  that  a  duly  authenticated  copy  of 
the  record  of  the  court  in  the  state  of  Nebraska  having  juris- 
diction of  the  matter  was  filed  in  the  court  below  some  time 
after  the  decree  was  entered,  and  that  record  shows  that 
Daniel  D.  Lefever  was  duly  found  to  be  insane  and  W.  H. 
Stewart  was  duly  appointed  his  guardian.  The  appellee, 
through  his  counsel  in  this  court,  requests  that  the  decree  be 
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amended,  by  directing  that  the  amount  awarded  to  Daniel 
D.  Lefever  be  paid  to  W.  H.  Stewart,  his  guardian,  and  we 
will  so  order.   The  specifications  of  error  are  all  dismissed. 

The  decree  is  affirmed  and  the  appeal  dismissed  at  cost  of 
the  appellants.  And  the  court  below,  upon  the  production  of 
proof  to  that  court  satisfactory,  by  the  filing  of  a  certificate  or 
certificates,  duly  authenticated  according  to  the  act  of  con- 
gress, that  William  H.  Stewart,  committee  or  guardian  of 
Daniel  D.  Lefever,  who  has  by  the  courts  of  the  state  of  Ne- 
braska been  adjudged  a  lunatic,  has  given  bond,  with  security 
approved  by  the  proper  authority  in  the  state  of  Nebraska,  in 
double  the  amount  of  the  fund  decreed  to  the  said  Daniel  D. 
Lefever;  is  directed  to  order  that  the  fund  decreed  to  Daniel  D. 
Lefever  be  paid  to  William  H.  Stewart,  guardian  or  committee 
of  said  Daniel  D.  Lefever,  a  lunatic. 


Wagner  v.  King,  Appellant. 

Equity — Mistake  as  to  location  of  waU — Injunction — Trespass — BiU — 
Cross  hUl, 

1.  Where  the  plaintiff  in  a  bill  in  equity  prays  for  an  injunction  to 
restrain  the  defendant  from  interfering  with  a  wall,  and  the  defendant 
in  a  cross  bill  prays  for  a  mandatory  injunction  to  compel  the  plaintiff 
to  remove  the  wall,  and  the  court  finds  as  a  fact  that  the  defendant  had 
licensed  the  plaintiff  to  build  the  wall  along  the  division  line  on  defend- 
ant's ground,  but  that  the  plaintiff  by  mistake  had  erected  the  wall  so 
that  a  portion  of  it  encroached  over  the  line  designated  by  the  defend* 
ant,  the  court  will  enter  a  decree  on  the  cross  bill  so  as  to  require  the 
wall  to  be  80  moved  or  reconstructed  that  it  shall  conform  to  the  line 
contemplated  by  the  agreement  between  the  parties.  In  such  a  case 
the  court  will  not  require  it  to  be  wholly  removed  from  the  defend- 
ant's premises,  and  wholly  reconstructed  on  those  of  the  plmntiff. 

2.  The  fact  that  the  plmntiff  in  the  bill  filed  a  disclaimer  to  the  strip 
of  land  on  which  the  wall  encroached  does  not  put  the  defendant  in  the 
possession  or  enjo3rment  of  his  property,  nor  secure  to  him  the  inci- 
dents of  ownership  to  which,  both  in  law  and  equity,  he  is  entitled.  It 
is  therefore  proper  that  so  much  of  the  wall  as  encroadied  over  the 
line  agreed  upon  should  be  removed. 
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Ai^ed  May  7,  1909.  Appeal,  No.  207,  April  T.,  1909,  by 
defendant,  from  decree  of  C.  P.  No.  2,  All^heny  Co.,  July  T., 
1908,  No.  356,  on  bill  in  equity  and  dismissing  cross  bill  in  case 
of  John  Wagner  v.  I.  K.  King.  Before  Rice,  P.  J.,  Porter, 
Henderson,  Morrison,  Q;u.adt  and  Beaver,  JJ.   Reversed. 

Bill  in  equity  for  an  injunction  to  restrain  the  defendant 
from  interfering  with  or  removing  a  wall. 

The  defendant  filed  a  cross  bill  praying  for  a  mandatory  in- 
juncticm  to  compel  the  plaintiff  to  remove  the  wall  and  to  erect 
a  new  wall  whdly  on  his  own  ground  to  support  defendant's 
soil. 

Frazer,  p.  J.,  found  the  facts  to  be  as  follows: 

1.  Plaintiff  and  defendant  are  owners  of  adjoining  lots 
situate  on  Southern  avenue  in  the  borough  of  Mount  Oliver; 
plaintiff's  lot  having  a  frontage  of  thirty  feet  five  inches  on  that 
avenue  and  extending  back  120  feet  to  Locust  street;  defend- 
ant's lot  having  a  frontage  of  fifty-nine  and  one-half  feet  and 
extending  back  120  feet  to  Locust  street. 

2.  Dming  the  year  1907,  plaintiff  erected  in  his  lot  a  three- 
story  brick  dwelling,  with  storeroom  on  the  first  floor,  which 
he  occupies  with  his  family  and  carries  on  the  hardware  busi- 
ness, the  building  having  a  frontage  or  width  of  twentynseven 
feet  and  extending  back  sixty-three  feet. 

3.  About  the  time  the  erection  of  the  building  was  com- 
menced, or  shortly  thereafter,  plaintiff  secured  defendant's 
ccmsent  to  erect  a  wall  upon  defendant's  lot  adjoining  the  di- 
vision line  between  their  properties  for  the  purpose  of  retaining 
in  pl^e  the  soil  of  defendant's  lot,  which  was  higher  than 
plaintiff's,  and  also  affording  plaintiff  the  full  use  as  a  passage- 
way the  three  and  one-half  feet  of  his  lot  unbuilt  upon.  Noth- 
ing was  said  as  to  the  character  of  the  wall,  except  that  it  should 
be  of  sufficient  height  to  retain  ''that  bank." 

4.  The  wall  was  erected  by  plaintiff  in  the  fall  of  1907  at  a 
cost  of  $110.  It  is  about  eighty-three  and  one-half  feet  in 
length  and  is  entirely  on  defendant's  lot.  While  the  under- 
standing between  the  parties  was  that  the  wall  should  be  built 
along  the  division  line  between  the  properties,  its  location  is 
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three  and  three-fourths  inches  beyond  that  line  at  the  line  of 
the  street  and  seven  and  three-fourths  inches  beyond  at  the 
rear  end  thereof. 

5.  The  rear  of  defendant's  lot  adjoining  plaintiff's  line  is 
fitted  up  for  a  tennis  court,  and  until  Jihis  summer  has  been  used 
as  such  since  the  summer  of  1902  by  defendant  and  his  friends. 

6.  The  wall  at  the  rear  end  is  not  of  sufficient  height  to  sup- 
port the  comer  of  the  tennis  court  adjoining  it,  and  as  a  result 
of  plaintiff's  excavating  his  lot  to  a  level  with  Southern  avenue 
and  the  want  of  support  along  his  Une,  the  bank  at  that  point 
has  fallen  away,  causing  quite  a  depression  in  the  surface,  mak- 
ing the  same  uneven  and  rendering  the  court  unfit  for  tennis 
playing.  In  erecting  the  wall  plaintiff's  contractor  also  took 
down  from  the  side  of  the  court  adjoining  plaintiff's  lot,  the 
wire  netting  placed  there  by  defendant  for  the  purpose  of  pre- 
venting balls  from  being  knocked  beyond  the  court. 

7.  At  the  time  plaintiff  secured  defendant's  consent  to  erect 
the  w^ll,  it  was  understood  and  agreed  between  them  that  the 
wall  should  belong  to  defendant  and  might  be  used  by  him  or 
removed  whenever  the  improvement  of  his  lot  made  such  re- 
moval necessary. 

8.  The  wall  as  constructed  is  of  sufficient  height  to  retain 
in  place  the  front  part  of  defendant's  lot,  but  is  not  of  sufficient 
height  at  the  rear  to  support  the  front  portion  of  the  defend- 
ant's court  adjoining  plaintiff. 

The  court  entered  the  following  decree: 

And  now,  to  wit,  April  13,  1909,  it  appearing  to  the  court 
that  the  plaintiff  has  reconstructed  the  wall  at  the  rear  end 
thereof,  erected  by  him  on  defendant's  land,  so  as  to  afford 
sufficient  support  for  the  bank  of  the  tennis  court,  and  that 
said  tennis  court  has  been  placed  in  .as  good  condition  as  it  was 
before  the  wall  was  built,  and  further,  that  the  plaintiff  has 
filed  in  court  a  stipulation  or  disclaimer  in  writing  that  no  right 
or  interest  is  to  be  acquired  by  him  in  the  land  occupied  by  the 
wall  and  the  strip  outside  of  it  by  user  or  otherwise,  except  as 
covered  by  the  oral  consent  under  which  the  wall  was  erected, 
it  is  hereby  ordered  and  decreed  that  the  preliminary  injunction 
restraining  the  defendant  from  interfering  with  or  removing 
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the  wall  be  continued  until  such  time  as  the  improvement  of 
defendant's  lot  may  make  such  removal  necessary.  It  is 
further  ordered  and  decreed  that  the  cross  bill  be  dismissed 
and  the  mandatory  injunction  as  prayed  for  refused.  All  costs 
to  be  paid  by  plaintiff. 

Error  assigned,  inter  alia,  was  the  decree  of  the  court,  quoting 
it. 

Ernest  C.  Irwin,  for  appellant. — ^Where  a  license  is  given  to 
use  or  occupy  certain  property,  it  protects  the  licensee  in  the 
use  or  possession  of  that  property  only  if,  and  so  long  as,  the 
conditions  under  which  it  is  granted  are  observed  by  the 
licensee.  If  he  fails  to  observe  those  conditions,  the  license 
will  not  protect  him  and  he  becomes  a  trespasser:  Freeman  v. 
Headley,  33  N.  J.  L.  523;  Mumford  v.  Whitney,  15  Wend. 
(N.  Y.)  380;  Dempsey  v.  Kipp,  62  Barb.  (N.  Y.)  311;  Augusta, 
etc.,  R.  R.  Co.  V.  R.  R.  Co.,  96  Ga.  562  (23  S.  E.  Repr. 
501). 

Injunction  relief  may  be  granted  on  a  cross  bill:  Atlanta 
Mills  V.  Mason,  120  Mass.  244;  Van  Bibber  v.  Hilton,  84  Cal. 
685  (24  Pac.  Repr.  308);  Kaegebein  v.  Higglie,  51  111.  App. 
538. 

Where  a  party  unlawfully  takes  possession  of  another's  land 
the  courts  invariably  grant  relief  on  mandatory  injimction: 
Pile  V.  Pedrick,  167  Pa.  296;  Stanford  v.  Lyon,  37  N.  J.  Eq. 
94;  Baron  v.  Kom,  127  N.  Y.  224  (27  N.  E.  Repr.  804);  Long 
V.  Ragan,  94  Md.  462  (51  Atl.  Repr.  .181);  Norwalk  Heating, 
etc.,  Co.  V.  Vemam,  75  Conn.  662  (55  Atl.  Repr.  168). 

R.  S,  Martin,  with  him  J,  W.  Kraus,  for  appellee. — ^The 
principle  of  equitable  estoppel  operates  to  make  a  license 
irrevocaWe  where  the  Ucensee  makes  valuable  improvements, 
and  the  parties  cannot  be  again  placed  in  their  former  posi- 
tions: Huff  V.  McCauley,  53  Pa.  206;  Le  Fevre  v.  Le  Fevre,  4 
S.  &  R.  241;  Rerick  v.  Kern,  14  S.  &  R.  267;  McKelUp  v.  Mc- 
Hhenny,  4  Watts,  317;  Ebner  v.  Stichter,  19  Pa.  19;  Swartz  v. 
Swartz,  4  Pa.  353;  Pierce  v.  Cleland,  133  Pa.  189. 
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Opinion  by  Henderson,  J.,  December  13, 1909: 
The  agreement  between  the  plaintiff  and  the  defendant 
with  reference  to  the  erection  of  the  wall  whicH  is  the  occa- 
sion of  their  controversy  was  verbal.  The  trial  judge  foimd 
that  a  part  of  that  agreement  was  that  the  wall  should  be 
erected  on  the  defendant's  ground  along  the  division  line 
between  the  properties,  and  this  finding  is  supported  by  all 
of  the  evidence.  The  further  fact  was  found  that  the  plain- 
tiff located  and  erected  the  wall  on  the  defendant's  lot  three 
and  three-fourth  inches  beyond  the  dividing  line  at  the  front 
and  seven  and  three-fourths  inches  beyond  it  at  the  rear  end 
thereof.  As  a  result  of  this  location  a  strip  of  the  defendant's 
land  three  and  three-fourth  inches  wide  at  one  end  and  seven 
and  three-fourth  inches  wide  at  the  other  is  thrown  into  the 
passageway  of  the  plaintiff.  This  the  latter  says  was  inad- 
vertently done.  In  his  answer  to  the  defendant's  cross  bill 
he  makes  the  following  statement:  ''I  allege  that  any  en- 
croachment of  said  wall  on  King's  lot  beyond  the  dividing 
line  was  made  and  done  wholly  without  my  knowledge  and 
consent."  It  is  evident,  therefore,  that  the  wall  is  not  where 
the  parties  agreed  that  it  should  be,  and  that  the  defendant 
is  practically  excluded  from  the  enjoyment  of  the  strip  of 
ground  across  which  the  plaintiff  encroached  on  his  lot.  The 
license  was  for  the  wall  in  a  particular  place.  By  mistake  or 
otherwise  it  was  not  located  in  accordance  therewith.  Upon 
what  principle,  then,  has  the  plaintiff  standing  to  insist  that 
he  be  protected  in  this  intrusion  on  the  defendant's  estate? 
Certainly  not  on  the  ground  of  estoppel,  for  the  defendant 
avers  in  the  cross  bill  that  he  did  not  discover  until  after  the 
wall  was  built  that  it  encroached  on  the  line  agreed  upon,  and 
the  plaintiff  in  his  answer  to  the  cross  bill,  as  we  have  seen,  de- 
clares he  did  not  know  that  the  face  of  the  wall  was  beyond 
the  established  line,  nor  is  there  any  evidence  leading  to  a  dif- 
ferent conclusion.  It  is  true  that  the  defendant  was  present 
at  times  during  the  erection  of  the  wall,  but  there  is  not  a 
suggestion  in  the  case  that  he  knew  that  the  plaintiff  was 
trespassing  in  doing  the  work.  There  is  some  evidence  in  the 
testimony  of  Mr.  Strasbeiiger,  who  put  up  the  cribbing  for 
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the  wall,  that  the  plaintiff  was  present  when  the  cribbing  was 
built,  and  that  the  intention  was  to  follow  the  Une  of  the  lots 
but  that  the  plaintiff  told  him  to  keep  over  an  inch  or  two  on 
the  defendant's  property,  but  none  of  the  evidence  intimates 
that  the  defendant  knew  of  the  encroachment.  In  the  ab- 
sence of  an  estoppel  the  defendant  has  a  right  to  insist  that 
the  license  be  exercised  on  the  conditions  subject  to  which  it 
was  granted.  This  is  a  well-recognized  rule :  Mumf  ord  v.  Whit- 
ney, 15  Wend.  380;  Freeman  v.  Headley,  33  N.  J.  L.  523; 
Dempsey  v.  Kipp,  62  Barb.  311.  If  then  the  plaintiff  is  oc- 
cupying land  of  the  defendant  not  covered  by  the  license  the 
latter  is  in  the  strict  exercise  of  his  right  in  insisting  that  the 
objectionable  occupancy  be  discontinued.  And  this  may  be 
done  by  a  mandatory  injunction:  Long  v.  Regan,  94  Md.  462; 
Stanford  v.  Lyon,  37  N.  J.  Eq.  94;  Norwalk  Heating,  etc., 
Ck).  v.  Vemam,  75  Conn.  662;  Pile  v.  Pedrick,  167  Pa.  296; 
Harrington  v.  McCarthy,  169  Mass.  492.  The  disclaimer  to 
the  strip  in  question  filed  by  the  plaintiff  does  not  put  the 
defend^mt  in  the  possession  or  enjo3rment  of  his  property,  nor 
secure  to  him  the  incidents  of  ownership  to  which,  both  in 
law  and  equity,  he  is  entitled. 

But  as  the  wall  was  constructed  under  a  license  from  the  de- 
fendant, and  its  present  location  is  the  result  of  a  mistake  on 
the  part  of  the  plaintiff,  we  think  it  would  not  be  equitable  to 
require  its  removal  from  the  defendant's  premises  and  the  con- 
struction of  it  wholly  on  the  plaintiff's  land,  as  requested  by 
the  defendant.  The  ends  of  justice  will  be  met  and  full  effect 
given  to  the  intention  of  the  parties  to  the  hcense  by  a  decree 
that  the  wall  be  so  moved  or  reconstructed  that  the  face  of  it 
fronting  the  plaintiff's  lot  shall  be  along  the  dividing  line  be- 
tween the  lots  of  the  plaintiff  and  the  defendant. 

The  decree  of  the  court  is  therefore  reversed,  the  cross  bill 
is  reinstated,  and  the  record  remitted  to  the  court  below  with 
direction  to  enter  a  decree  in  accordance  with  this  opinion. 

It  is  further  ordered  that  the  costs  of  this  appeal  be  paid 
by  the  appellee. 
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Eesara  v.  S.  &  L.  Rubber  Company,  Appellant. 

Negiigence — Master  and  servant — Dangerous  machine — DuJby  to  w- 
struct. 

In  an  action  by  an  employee  against  his  employer  to  recover  dam- 
ages for  personal  injuries,  the  case  is  for  the  jury,  and  a  verdict  and 
judgment  will  be  sustained,  where  the  evidence  tends  to  show  that  the 
plaintiff  was  an  ignorant  man  unacquainted  with  English;  that  he  was 
set  to  work  at  a  machine  for  rolling  rubber;  that  he  was  injured  while 
working  at  the  machine  by  material  becoming  loose  on  the  rollw  and 
making  a  lashing  flap  which  struck  his  hand;  that  the  defendant  knew 
of  this  danger,  but  had  given  the  plaintiff  no  warning  or  instructions  in 
reference  to  it;  and  that  the  danger  was  one  which  the  plaintiff  did  not 
know,  and  could  not  discover  by  the  exercise  of  reasonable  attention 
and  care. 

Ai^ed  Nov.  17,  1909.  Appeal,  No.  200,  Oct.  T.,  1909,  by 
defendant,  from  judgment  of  C.  P.  Delaware  Co.,  June  T., 
1908,  No.  91,  on  verdict  for  plaintiff  in  case  of  Nicola  Kesara  v. 
The  S.  &  L.  Rubber  Company.  Before  Rice,  P.  J.,  Porter, 
Henderson,  Morrison,  Head  and  Beaver,  JJ.   Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
At  the  trial  the  jury  returned  a  verdict  for  $900. 

On  a  motion  for  judgment  non  obstante  veredicto.  Broom- 
all,  J.,  filed  the  following  opinion: 

This  is  a  suit  by  the  plaintiff  against  the  defendant  to  re- 
cover compensation  for  injury  sustained  by  reason  of  the  al- 
leged negligence  of  the  defendant.  The  plaintiff  was  a  woric- 
man  of  the  defendant  at  the  time  of  the  injury.  The  allied 
negligence  of  the  defendant  consisted  of  a  failure  to  give  the 
plaintiff  adequate  instructions,  respecting  the  peril  of  his 
work,  which  led  to  his  injury.  He  is  seemingly  an  ignorant 
man  of  foreign  birth,  about  twenty-five  years  of  age,  imac- 
quainted  with  the  English  language.  He  had  worked  on  the 
machine  where  he  was  injured,  three  or  four  times  a  month  for 
five  or  six  months,  several  days  at  a  time,  before  the  accident. 

The  defendant  is  a  manufacturer  or  reclaimer  of  rubber* 
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The  business  of  reclaiming  rubber  is  to  take  old  pieces  of  hard 
rubber,  and  subject  them  to  chemical  and  mechanical  treat- 
ment, grind  and  mix  them,  and  roll  them  into  sheets  less  than 
one  inch  in  thickness.  There  is  a  series  of  rollers  through 
which  the  material  passes,  each  of  which  is  designed  to  effect 
some  result  in  the  operation.  The  last  rolling  machine  in  the 
series  takes  the  material  from  the  preceding  rolling  machine, 
in  the  form  of  thin  sheets,  about  thirty  yards  in  length,  and 
about  thirty  inches  wide,  and  less  than  half  an  inch  in  thick- 
ness. The  plaintiff  was  at  work  at  this  machine  when  he  was 
hurt.  In  the  main  it  consists  of  two  hollow  rollers,  about 
three  feet  long  and  about  one  foot  in  diameter.  They  are  set 
horizontally,  and  less  than  an  inch  apart,  about  four  feet  from 
the  floor.  There  is  a  box  beneath  them  to  catch  the  rubber 
as  it  passes  between  the  rolls.  The  rolls  revolve  inwardly, 
looking  at  them  from  above.  The  operation  at  this  machine 
is  to  take  the  thinner  sheet  of  the  preceding  machine  and  roll 
it  into  a  thicker  sheet.  The  operator  starts  the  thinner  sheet 
through  the  rolls  from  the  top.  At  first  it  starts  to  pass 
through  and  drops  into  the  box  beneath.  Then  the  operator 
takes  the  end  which  has  passed  through  and  inserts  it  between 
the  rolls,  along  with  the  remainder  yet  passing  through,  thus 
doubling  it  in  order  to  thicken  it.  Presently,  when  the  two 
have  coalesced  and  become  homogeneous,  this  doubled  piece 
will  cling  to  the  front  roll,  and  sometimes  in  rare  instances  to 
the  back  roll.  It  is  then  cut  from  the  roll  as  the  finished 
product,  and  the  process  goes  on  to  fill  the  roll  again  with  the 
finished  product.  If  the  clinging  process  takes  place  on  the 
back  roll,  the  only  difference  is  that  the  workman  has  to  go  to 
the  back  of  the  machine  to  cut  it  off.  This  process  being  a 
doubling  of  the  sheet,  it  happens  sometimes  when  the  sheet 
next  to  the  roll  clings  to  it,  the  other  layer  may  not  adhere  to 
the  inner  layer  and  thus  will  pass  around  like  a  whip  lash  as  a 
flap.  If  the  material  is  forming  on  the  front  roll  this  flap  is  not 
dangerous  to  the  workman,  because  if  his  hands  are  above  the 
rolls,  the  flap  striking  them  drives  them  away  from  the  rolls; 
but  if  the  material  forms  on  the  back  roll  this  flap  coming 
around  towards  the  workman  with  some  rapidity,  if  his  hands 


Digitized  by 


Google 


300      KESARA  v.  S.  &  L.  RUBBER  CO.,  AppeUant 

Opinion  of  Court  below.         [41  F4.  Superior  Ct 


Digitized  by 


Google 


KESARA  V.  S.  &  L.  RUBBER  CO.,  Appellant.      301 
298,  (1909).]  OpiQion  of  Ck>tirt  below. 

The  logic  of  the  verdict  being  analyzed  stands  upon  this 
footing: 

1.  The  plaintiff  was  a  workman  of  the  defendant. 

2.  He  was  an  ignorant  man,  unacquainted  with  the  English 
language. 

3.  He  was  set  to  work  without  instructions  respecting  the 
particular  danger,  which  resulted  in  his  injury. 

4.  The  particular  danger  which  caused  his  injury,  was  the 
material  coming  over  the  back  roll  becoming  loose  and  making 
a  lashing  flap,  and  striking  his  hand,  drove  it  between  the  rolls. 

5.  This  danger  is  one  which  either  the  employer  knew  or 
ought  to  have  known  by  the  exercise  of  reasonable  attention, 
care  and  diligence. 

6.  This  danger  was  one  which  the  workman  did  not  know 
and  would  not  discover  by  the  exercise  of  reasonable  attention, 
care  and  diligence. 

There  was  evidence  in  favor  of  each  of  the  links  in  the  fore- 
going chain  of  reasoning;  and  the  jury  have  forged  them  by 
their  verdict  in  favor  of  the  plaintiff. 

The  evidence  was  suflBcient  to  submit  to  a  jury,  respecting 
the  three  necessary  elements  which  must  exist  in  the  class  of 
cases  to  which  this  belongs,  to  wit: 

1.  The  master  must  be  aware,  actually  or  constructively, 
of  the  existence  of  the  peril,  with  respect  to  which  it  is  alleged 
to  have  been  his  duty  to  enlighten  the  servant. 

2.  He  must  know,  actually  or  constructively,  that  the  ser- 
vant was  excusably  ignorant  of  the  danger  to  which  his  injury 
was  due,  and  excusable  ignorance  must  be  other  than  igno- 
rance of  those  risks  which  are  necessarily  incidental  to  the 
emplo3rment,  or  which  may  be  open  and  obvious  to  a  person 
of  his  experience  and  understanding. 

3.  The  servant  must  be  unaware  of  the  danger  and  the 
danger  must  be  such  as  he  would  not  be  aware  of,  if  he  had 
been  ordinarily  careful  in  taking  notice  of  his  surroundings. 

The  same  thoughts  are  expressed  in  Wagner  v.  Jayne  Chemi- 
cal Co.,  147  Pa.  475,  Hendrick,  J. :  "It  is  a  well  settled  rule  of 
law  that  an  employee  will  be  deemed  to  have  assumed  all  the 
risks  naturally  and  reasonably  incident  to  his  employment, 
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and  to  have  notice  of  all  risks  which  to  a  person  of  his  ex- 
perience and  understanding  are,  or  ought  to  be,  open  and 
obvious. 

"On  the  other  hand,  it  is  equally  well  settled  that  an  em- 
ployer is  bound  to  exercise  reasonable  precaution  against  in- 
jury to  his  employees  while  they  are  in  his  service  and  obeying 
his  orders.  Not  only  must  he  provide  suitable  implements  and 
means  with  which  to  carry  on  the  business  which  he  sets  them 
to  do,  but  he  must  warn  them  of  all  the  dangers  to  which  they 
will  be  exposed  in  the  course  of  their  employment  except  those 
the  employee  may  be  deemed  to  have  foreseen  as  necessarily 
incidental  to  the  employment  in  which  he  engages,  or  which 
may  be  open  and  obvious  to  a  person  of  his  experience  and 
understanding,  and  except  also  such  as  the  employer  cannot 
be  deemed  to  have  foreseen.  And  the  employer  will  be  pre- 
sumed to  be  familiar  with  the  dangers,  latent  as  well  as  patent, 
ordinarily  accompanying  the  business  in  which  he  is  engaged." 

The  case  was  submitted  to  the  jury  in  accordance  with  the 
law  as  expressed  in  the  foregoing  recitals,  and  it  follows  that 
entertaining  the  foregoing  views  we  must  refuse  the  defend- 
ant's motion  for  judgment  non  obstante  veredicto,  which  is 
accordingly  done. 

Error  assigned  was  in  refusing  motion  for  judgment  non 
obstante  veredicto. 

W.  Roger  Fronefield,  for  appellant. 

John  E.  McDonough,  for  appellee. 

Per  Curiam,  December  13,  1909: 

It  is  considered  by  the  majority  of  the  judges  who  heard 
this  case  that  the  defendant's  request  for  binding  instructions 
and  its  motion  for  judgment  non  obstante  veredicto,  were 
properly  refused  for  the  reasons  given  by  the  learned  trial 
judge  in  his  opinion  refusing  the  latter  motion. 

Judgment  is  affirmed. 
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Presbyterian  Ministers'  Fund  v.  Folz,  Appellant. 

Gimmd  rent — Fatlvre  to  pay  taxes — Action  against  oumer. 

Where  an  owner  of  land  charged  with  a  ground  rent  fails  to  pay  the 
taxes  assessed  on  the  land,  and  subsequently  defaults  on  the  ground 
rent,  and  the  owner  of  the  ground  rent  obtains  judgment  for  the  ar- 
rears, and  at  a  sheriff's  saJe  under  the  judgment  buys  the  land,  and  in 
order  to  save  the  property  pays  the  arrears  of  taxes,  he  may  in  an  ac- 
tion of  assumpsit  against  the  former  owner  recover  the  amount  of  the 
taxes  which  the  former  owner  should  have  paid.  In  such  a  case  it  is 
inmiaterial  that  the  nominal  purchaser  at  the  sheriff's  sale  was  not  the 
owner  of  the  ground  rent,  if  it  appears  that  the  purchaser  bought  the 
land  for  the  benefit  of  the  owner.  The  suit  may  be  brought  in  the  name 
of  the  owner  of  the  ground  rent. 

Aigued  Oct.  20,  1909.  Appeal,  No.  100,  Oct.  T.,  1909,  by 
defendant,  from  order  of  C.  P.  No.  4,  Phila.  Co.,  Dec.  T.,  1908, 
No.  4,723,  making  absolute  rule  for  judgment  for  want  of  a 
suflBcient  affidavit  of  defense  in  case  of  Presbjrterian  Ministers' 
Fund  V.  Leon  H.  Folz.  Before  Rice,  P.  J.,  Porter,  Morri- 
son, Orladt  and  Head,  JJ.   Affirmed. 

Assumpsit  to  recover  taxes  paid  by  plaintiff  to  protect  his 
title. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fense. 

AuDBNRiED,  J.,  filed  the  following  opuiion: 

The  plaintiff  in  this  case  caused  the  sheriff  to  sell  a  property, 
known  as  No.  1241  Markoe  street,  in  the  city  of  Philadelphia, 
imder  execution  on  a  judgment  for  $75.90  that  it  had  obtained 
for  an  installment  due  July  1,  1908,  on  account  of  a  yearly 
grotmd  rent  of  $90.00  issuing  thereout.  The  property  was 
sold  subject  to  the  ground  rent  charges.  It  was  bought  by 
Jonathan  C.  Neff,  to  whom  the  sheriff  subsequently  conveyed 
it.  Its  price  did  not  suffice  to  pay  more  than  the  costs  of  the 
execution.  In  bu3mag  the  property  Neff  acted  for  the  plaintiff, 
for  which  he  still  holds  its  title.    From  1898  to  the  middle  of 
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1903,  the  premises,  subject  to  the  payment  of  the  yearly 
ground  rent  above  referred  to,  were  owned  by  the  defendant 
herein.  The  city  taxes  for  the  years  1899,  1900,  1901,  1902 
and  1903,  were  assessed  against  it  in  his  name.  These  were 
still  owing  when  the  sheriff's  sale  took  place,  and,  its  proceeds 
not  sufficing  to  pay  them,  their  lien  upon  the  property  con- 
tinued undisturbed. 

Upon  acquiring  control  of  the  title  of  the  premises  in  the 
manner  above  described,  the  plaintiff  paid  the  tax  claims  for 
the  five  years  that  have  been  mentioned,  and  brought  this  ac- 
tion to  recover  from  the  defendant  the  sum  of  $205.55  that  he 
thus  expended. 

The  defendant  does  not  deny  the  plaintiff's  averments  of 
the  forgoing  facts.  He  does  not  dispute  the  legal  proposition 
that  one,  not  a  mere  stranger  or  volunteer,  who,  under  com- 
pulsion, actual,  present  and  potential,  pays  the  debt  of  an- 
other in  order  to  preserve  rights  or  property  (rf  his  own,  being 
under  no  legal  obligation  to  make  the  payment,  is  entitled  to 
subrogation  to  the  rights  and  remedies  of  the  creditor  against 
the  debtor.  He  concedes  that  this  principle  has  been  applied 
in  relief  of  a  mortgagee  who,  having  bou^t  in  the  mort^stged 
property  at  the  sheriff's  sale  in  foreclosure  proceedings,  has 
4)aid  the  tax  claims  which  the  sale  has  not  discharged;  and 
even  in  relief  of  the  holder  of  a  ground  rent  who  has  bought  the 
property  on  which  his  ground  rent  is  charged  at  the  dieriff's 
sale  under  a  judgment  for  arrears  thereof,  and  has  been  oUiged, 
in  order  to  preserve  the  property  thus  acquired,  to  pay  off  the 
imdischarged  taxes  that  incumbered  it. 

The  defenses  set  up  by  the  affidavit  under  consideration  are, 
first,  that  the  payment  of  the  taxes  assessed  against  Folz  was 
a  purely  voluntary  act  on  the  part  of  the  plaintiff,  since  Its 
ground  rent  has  not  been  extinguished  by  mei^er  in  the  fee,  as 
was  the  case  in  Frank  v.  McCrossin,  33  Pa.  Superior  Ct.  93, 
and  since  on  that  estate  in  the  land  the  taxes  were  not  a  H^i 
whose  discharge  was  necessary  to  its  preservation;  and  second, 
that  the  application  of  the  doctrine  of  subrogation  to  the  case 
before  the  coiut  will  not  sustain  the  plaintiff's  demand,  since 
the  right  of  the  city  of  Philadelphia  to  recover  the  taxes  above 
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mentioned  by  personal  action  against  the  defendant  was,  at 
the  time  of  their  payment  by  the  plaintiff,  barred  by  the 
statute  of  limitations,  and  since  the  right  of  the  plaintiff  in  the 
matter  can  rise  no  higher  than  that  of  the  city. 

We  are  of  opinion  that  neither  of  these  defenses  is  sufficient 
to  prevent  judgment  in  favor  of  the  plaintiff. 

That  the  defendant's  failure  to  pay  the  taxes  on  the  prop* 
erty  out  of  which  the  plaintiff's  ground  rent  issued  endangered 
the  latter's  rights  in  the  land  and  made  it  necessary  for  their 
preservation  that  it  should  pay  what  was  properly  the  debt  of 
the  former  cannot  be  doubted.  Neff  is  merely  the  plaintiff's 
trustee.  The  property  held  by  him  belongs  to  the  plaintiff  as 
absolutely  as  it  would  if  its  l^al  title  were  in  the  latter.  It  is 
difficult  to  see  how  the  case  of  one  who,  as  the  result  of  a 
sheriff's  sale  of  land  for  arrears  of  the  ground  rent  charged 
upon  it,  has  become  the  owner  of  the  land  as  well  as  of  the 
ground  rent  chaiige  can  be  said  to  differ  from  that  of  one  who, 
after  a  similar  sale,  holds  the  land  that  he  has  bought  thereat 
clear  of  the  chaiige  of  the  ground  rent  that  he  formerly  held 
upon  it,  through  the  merger  of  the  estate  that  was  formerly 
his  in  the  fee  that  he  acquired  by  purchase  at  the  sale.  The 
right  of  the  ground  rent  landlord  who,  in  the  course  of  an 
^ort  to  collect  the  arrears  of  his  ground  rent,  has  come  to  be 
the  owner  of  the  land  out  of  which  his  ground  rent  was  reserved 
to  pay  the  taxes  assessed  against  the  land  and  look  for  reim- 
bursement to  the  party  whose  duty  it  was  to  pay  them,  would 
seem,  on  the  authority  of  Frank  v.  McCrossin,  33  Pa.  Superior 
Ct.  93,  to  be  as  clear  in  one  case  as  in  the  other. 

It  is  undoubtedly  true  that  in  the  case  now  under  con- 
sideration the  taxes  paid  by  the  plaintiff  were  not  a  lien  on  its 
estate  in  the  property  as  ground  rent  landlord,  and  that  a  sale 
of  the  land  under  a  judgment  obtained  for  them  would  not 
divest  that  estate  therein;  but  it  by  no  means  follows  that  the 
defendant's  failure  to  pay  them  did  not  jeopardize  the  plain- 
tiff's rights  in  the  land.  Under  sec.  2  of  the  Act  of  April  19, 
1883,  P.  L.  9,  the  receiver  of  taxes  of  Philadelphia  may  collect 
delinquent  taxes  by  distraint  either  out  of  the  personal  prop- 
erty (Ml  the  premises  or  out  of  the  personal  or  real  estate  of  the 
Vol.  xu— 20 
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delinquent  owner  wherever  the  same  may  be  found;  and  by 
sec.  3  of  the  same  act  he  is  authorized  to  distrain  and  levy  upon 
and  sell  any  goods,  chattels  or  personal  property  found  on  any 
premises  on  which  the  taxes  are  delinquent.  By  the  section 
last  cited  it  is  provided  that,  when  the  personal  property  of  a 
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barred.  On  the  contrary,  the  case  of  Philadelphia  v.  Atlantic 
&  Pacific  Telegraph  Co.,  10  Pa.  Dist.  Rep.  376,  is  authority 
for  the  proposition  that  such  claims  are  not  affected  by  the 
statute.  Be  this,  however,  as  it  may,  it  is  certain  that  the 
statute  operates  only  on  the  particular  remedy  to  which  it 
refers,  and  not  on  the  obligation  of  him  against  whom  taxes 
have  been  assessed  to  pay  them.  Hence,  as  has  been  pointed 
out  above,  they  may  be  collected  at  any  time  by  any  legal 
means,  resort  to  which  is  not  barred  by  specific  enactment. 
Such  a  method  of  collection  is  afforded  by  the  Act  of  April  19, 
1883,  P.  L.  9.  It  cannot  be  argued  that  the  plainti£f  on  paying 
the  taxes  owing  by  the  defendant  was  subrogated  merely  to 
the  remedy  against  him  that  was  left  to  the  city,  and  is  conse- 
quently obliged  to  secure  reimbursement  through  distraint 
and  sale.  In  Commonwealth  v.  Mahon,  12  Pa.  Superior  Ct. 
616,  it  was  pointed  out  by  the  Superior  Court  that,  "  Remedies 
to  enforce  personal  liabilities  for  taxes,  possessed  by  public 
authorities  might  be  unsuitable  and  inappropriate  to  be  used 
by  an  individual."  A  distraint  by  the  plaintiff  on  the  defend- 
ant's personal  effects  and  their  sale  in  pursuance  thereof 
would  be  vexatious,  and,  perhaps,  result  in  hardship  or  oppres- 
sion. Rather  then  relegate  the  plaintiff  to  a  proceeding  of  that 
character  the  law  will  sustain  an  action  such  as  the  present 
upon  the  impUed  undertaking  of  the  defendant  to  repay  the 
monejrs  laid  out  to  relieve  him  from  his  liability  and  its  inci- 
dental inconveniences. 
The  rule  for  judgment  is  made  absolute. 

Error  assigned  was  order  making  absolute  rule  for  judgment 
for  want  of  a  suflScient  affidavit  of  defense. 

Stanley  Polz,  for  appellant. 

Francis  Chapman,  with  him  S.  Spencer  Chapman^  for  ap- 
pellee. 

Pbb  Curiam,  December  13,  1909: 

The  facts  of  this  case  are  fully  and  clearly  set  forth  in  the 
able  opinion  filed  by  the  learned  judge  of  the  common  pleas, 
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and  we  shall  not  undertake  to  restate  them.  It  was  held  in 
Frank  v.  McCrossin,  33  Pa.  Superior  Ct.  93,  applymg  the  prin- 
ciple of  Hogg  V.  Longstreth,  97  Pa.  255 ;  Republic  B.  &  L.  Assn. 
V.  Webb,  12  Pa.  Superior  Ct.  545;  Theobald  v.  Sylvester,  27 
Pa.  Superior  Ct.  362,  and  kindred  cases,  that  where  an  owner 
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though  the  remedy  of  the  county  and  township  was  lunited 
to  the  tax  warrant,  yet  it  was  held  that  Caldwell  could  in  a 
common-law  action  recover  from  the  owner  who  was  ulti- 
mately liable.  So  here,  the  learned  judge  of  the  court  below 
in  a  clear  and  satisfactory  opinion  has  shown,  even  if  it  be 
conceded  that  the  statute  of  limitations  could  have  been 
pleaded  to  a  personal  action  brought  by  the  city  for  the  taxes 
in  question,  the  personal  obligation  of  the  defendant  remained 
and  was  enforcible  by  distress.  Upon  that  subject  we  refer, 
for  a  full  discussion  of  the  question,  to  his  opinion.  This  be- 
ing so,  the  principle  recognized  in  aU  the  cases  would  seem 
to  entitle  this  plaintiff,  having  been  compelled  in  order  to 
protect  its  property  to  pay  the  taxes  which  the  defendant 
ought  to  have  paid  and  for  which  he  was  legally  and  primarily 
liaUe,  to  maintain  a  personal  action  against  him.  The  cases 
of  Neill  V.  Lacy,  110  Pa.  294,  and  Theobald  v.  Sylvester,  27 
Pa.  Superior  Ct.  362,  so  far  as  the  latter  case  relates  to  the 
claim  for  water  rent,  do  not  apply.  They  are  based  on  the  fact 
that  there  was  no  personal  liability  of  the  owner  for  the  taxes 
in  the  former  case  and  the  water  rent  in  the  latter. 
Judgment  affirmed. 


Darlington,  Appellant,  v.  Clemson. 

Bqmti^Equity  pleading  —  Demurrer  —  CarporaHon — Stockholder  $ — 
CorUrtbuHon — Amendmeni, 

1.  A  bill  in  equity  filed  by  a  stockholder  of  a  corporation  against 
other  stockholders  to  compel  them  to  contribute  their  respective  pro- 
portionate shares  of  a  judgment  recovered  against  the  plaintiff  and 
paid  l^  him  for  a  debt  of  the  company,  is  defective,  if  it  does  not  show 
the  number  of  shares  held  by  each  of  the  parties,  and  contains  no 
pra3rer  for  discovery. 

2.  Such  a  bill  is  fatally  defective  which  does  not  aver  in  clear  terms 
that  the  judgment  obtained  against  the  plaintiff  was  for  the  indebted- 
ness of  the  corporation.  Such  an  averment  cannot  be  supplied  by  in- 
ference. 

3.  Where  a  bill  clearly  demurrage  was  dismissed  without  the  plain- 
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tiiT  making  any  application  to  the  court  below  for  leave  to  amend 
as  provided  by  equity  rule  XXXV,  he  cannot  complain  in  the  ap- 
pellate court  of  the  action  of  the  lower  court  in  sustaining  the  de- 
murrer without  giving  him  an  opportunity  to  amend  his  bill. 

Argued  Nov.  16,  1909.  Appeal,  No.  63,  Oct.  T.,  1909,  by 
plaintiff,  from  decree  of  C.  P.  Chester  Co.,  No.  491,  in  Equity, 
sustaining  demurrer  to  bill  in  case  of  Hoopes  Darlington  v. 
Hannah  G.  Clemson.  Before  Rice,  P.  J.,  Porter,  Hender- 
son, Morrison,  Head  and  Beaver,  JJ.    Afl5rmed. 

Bill  in  equity  for  contribution.   Before  Hemphill,  P.  J. 
The  court  sustained  the  demurrer. 

Error  assigned  was  in  sustaining  the  demurrer. 

W.  S.  Harris,  for  appellant. 

Alfred  P.  Reid,  for  appellee. 

Per  Curiam,  December  13,  1909: 

The  prayers  of  the  plaintiflF's  bill  were,  (a)  for  a  decree  re- 
quiring the  defendants  to  contribute  and  pay  to  the  plaintiff 
their  respective  proportionate  shares  of  the  amoimt  of  a  cer- 
tain judgment  obtained  against  him  by  the  First  National 
Bank  of  Pittsburg,  Kansas,  in  accordance  with  the  number  of 
shares  of  the  capital  stock  of  the  Neosho  Valley  Investment 
Company,  a  ICansas  corporation,  owned  or  held  by  each 
defendant;  (b)  for  such  other  and  further  equitable  relief  as 
he  was  entitled  to.  There  was  no  prayer  for  discovery.  In 
order  to  a  final  decree,  that  would  give  the  plaintiff  the  entire 
relief  prayed  and  end  the  whole  matter,  it  was  essential  that 
he  show  the  number  of  shares  of  stock  held  by  each  of  the 
parties  called  upon  to  contribute.  In  strictness  he  ought  to 
have  set  this  forth  in  his  bill,  or  to  have  averred  his  inability 
to  do  so  and  prayed  for  discovery.  In  this  particular  the  bill 
was  defective. 

But  a  more  serious  and  substantial  defect  was  that  the  bill 
did  not  distinctly  aver  all  the  facts  essential  to  sustain  the 


Digitized  by 


Google 


DARLINGTOxX,  AppeUant,  v,  CLEMSON.  311 

a09,  (1909).]  Opinioa  of  the  Court. 

plaintiff's  claim  for  contribution.  It  was  not  sufficient  to 
aver  that  he  and  the  defendants  were  owners  and  holders  of 
shares  of  the  capital  stock  of  the  Neosho  Valley  Investment 
Company,  and  that  the  defendants  were  liable  with  him, 
under  the  laws  of  Kansas,  for  the  indebtedness  of  that  corporar- 
tion.  The  equity  of  contribution  arises  when  one  of  several 
parties,  who  are  liable  to  a  common  debt,  dischai^es  the 
same  for  the  benefit  of  all.  Hence,  it  was  essential  that  the 
plaintifif  go  further  and  aver  that  the  judgment  obtained 
against  him  by  the  First  National  Bank  of  Pittsbui^,  Kansas, 
which  he  paid,  was  for  a  debt  of  the  Neosho  Valley  Invest- 
ment Company.  The  averment  in  the  stating  part  of  the  bill, 
that  the  bank,  having  first  procured  a  judgment  against  the 
investment  company,  then  brought  suit  against  the  plaintiff 
in  the  bill  in  the  common  pleas  of  Chester  county  ''making 
certain  claims  against  your  orator  which  is  fully  set  out  in 
the  plaintiff's  statement  filed  in  said  action,"  is  manifestly 
insufficient  to  meet  the  above  requirement.  That  the  judg- 
ment obtained  against  the  plaintiff  was  for  the  indebtedness 
of  the  investment  company  was  left  wholly  to  surmise.  Nor 
was  the  defect  in  this  material  particular  of  the  plaintiff's 
case  cm^d  by  the  vague,  uncertain  and  ambiguous  averment 
of  the  fourth  paragraph  of  the  bill.  While  the  doctrine  of  a 
rigid  and  technical  construction  of  bills  in  equity  no  longer 
prevails,  it  is  clear,  both  upon  principle  and  authority,  that 
every  averment  necessary  to  entitle  the  plaintiff  to  the  reUef 
sought  must  be  contained  in  the  bill,  and  may  not  be  supplied 
by  inference,  and  that  it  should  be  free  from  ambiguity  and 
uncertainty.  See  Thompson's  App.,  126  Pa.  367;  Story's  Eq. 
sec.  241.  It  is  lu-ged  that  where  a  bill  makes  a  case  for  equi- 
table relief,  a  general  demurrer  will  not  be  sustained.  This 
principle  will  not  sustain  the  bill  under  consideration  be- 
cause, as  we  have  seen,  it  does  not  distinctly  and  with  cer- 
tainty aver  one  of  the  prime  essentials  to  the  relief  prayed 
for.  Nor,  as  will  be  seen  presently,  are  those  cases  applicable 
in  which  it  has  been  held  that  where  a  bill  in  equity  shows  a 
substantial  ground  for  relief  and  there  has  been  a  full  hear- 
ing on  the  merits,  an  amendment  as  to  form  will  be  permitted 
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even  in  the  appellate  court.  But  it  is  urged  that  the  court 
erred  in  sustaining  the  demiurer  without  giving  the  plaintiff 
an  opportunity  to  amend.  Rule  35  of  rules  in  equity  reads 
as  follows:  "If,  upon  the  hearing,  any  demurrer  or  plea  shaU 
be  allowed,  the  court  may,  in  its  discretion,  upon  motion  of 
the  plaintiff,  allow  him  to  amend  his  bill  upon  such  terms  as 
it  shall  deem  reasonable."  Here  the  pkdntiff  had  notice, 
from  the  assignment  of  reasons  in  support  of  the  demurrer, 
of  the  defects  in  the  bill  above  referred  to.  He  made  no  mo- 
tion to  amend  either  before  or  after  argument  on  the  demurrer, 
or  even  after  the  final  order  had  been  made.  He  is  not  in 
position  to  question  the  discretion  of  the  court,  since  he  did 
not  invoke  the  exercise  of  that  discretion  as  the  equity  rulea 
provide. 
The  decree  is  affirmed  at  the  costs  of  the  appellant. 


Snedaker,  Appellant,  v.  Torpey. 

Contract — Performance  —  StibetanHal  performance — Evidenee-^am 
for  jury. 

Where  a  party  has  acted  honestly,  with  intent  to  fulfill  his  contract, 
and  has  performed  it  substantially  but  has  failed  in  some  compara- 
tively slight  particulars,  the  other  party  cannot  hold  and  enjoy  the 
fruits  of  his  labor  without  pa3ring  a  fair  compensation  according  to  the 
contract,  receiving  credit  for  whatever  loss  or  damage  he  suffered. 
Whether  the  party  acted  in  good  faith,  and  whether  the  departures 
from  the  contract  were  material  are  generally  questions  for  the  jury. 

Argued  Oct.  6,  1909.  Appeal,  No.  7,  Oct.  T.,  1909,  by 
plaintiffs,  from  judgment  of  C.  P.  No.  1,  Phila.  Ck).,  Dec.  T., 
1906,  No.  2,234,  M.  L.  D.,  for  defendant  non  obstante  vere- 
dicto in  case  of  Frank  C.  Snedaker  et  al..  Copartners,  trading 
as  Frank  C.  Snedaker  &  Company,  v.  John  J.  Torpey,  Owner  or 
Reputed  Owner.  Before  Rice,  P.  J.,  Pobtbr,  HeNDESSON, 
Morrison,  Orladt,  Head  and  Beater,  JJ«    Reversed. 
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Assumpsit  to  recover  balance  alleged  to  be  due  on  a  build- 
ing contract.    Before  Bregy,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the.  Superior  Court. 

At  the  trial  the  jury  retiuned  a  verdict  for  $250  in  favor  of 
the  plaintiffs.  Subsequently  the  court  entered  judgment  for 
defendant  non  obstante  veredicto. 

Error  assigned  was  in  entering  judgment  for  defendant  non 
obstante  veredicto. 

Charles  H.  Sayre,  with  him  Prank  G.  Sayre,  for  appel- 
lants.— ^The  case  was  for  the  jury:  Glacius  v.  Black,  50  N.  Y. 
145;  Preston  v.  Finney,  2  W.  &  S.  53;  Snodgrass  v.  Gavit,  28 
Pa.  221;  Danville  Bridge  Co.  v.  Pomroy,  15  Pa.  151;  Pepper  v. 
Phila.,  114  Pa.  96;  Monocacy  Bridge  Co.  v.  American  Iron 
Bridge  Co.,  83  Pa.  517;  Cosgrove  v.  Cummmgs,  190  Pa.  525; 
Heckmann  v.  Pinkney,  81  N.  Y.  211;  Gallagher  v.  Sharpless, 
134  Pa.  134;  Memcke  v.  Falk,  61  Wis.  623  (21  N.  W.  Repr. 
785);  Albert  v.  Frick,  1  Penny.  132;  Johnson  v.  DePeyster, 
50  N.  Y.  666;  Shu^  v.  O'Connor,  4  Pa.  Superior  Ct.  465; 
PaUman  v.  Smith,  135  Pa.  188;  Holmes  v.  Chartiers  Oil  Co., 
138  Pa.  546;  Truesdale  v.  Watts,  12  Pa.  73, 

Charles  J.  Sharkey,  with  him  F.  Pierce  BucMey,  for  ap- 
pellee.— Contractors  who  after  taking  a  contract  proceed  to 
"skin"  the  job  and  make  changes  for  their  own  mercenary 
purposes  have  never  been  allowed  to  successfully  invoke  the 
equitable  doctrine  of  substantial  performance:  Gibbs  v. 
GirardviUe  School  Dist.,  195  Pa.  396;  D.,  L.  &  W.  R.  R.  Co.  v. 
Monroe  County  Water  Power,  etc.,  Co.,  221  Pa.  387;  Gillespie 
Tool  Co.  V.  Wilson,  123  Pa.  19;  Caughey  v.  Parker,  26  Pa.  Su- 
perior Ct.  289;  Hoover  v.  Beach  Creek  Coal,  etc.,  Co.,  29  Pa. 
Superior  Ct.  615. 

Opinion  by  Henderson,  J.,  December  13,  1909: 

The  defendant  resisted  the  claim  of  the  plaintiffs  on  the 

ground  that  the  work  and  material  were  not  in  accordance 

with  the  plans  and  specifications  according  to  which  the  work 

was  undertaken.    The  plaintiffs  denied  a  departure  ivoca  the 
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terms  of  the  contract  as  to  all  of  the  particulars  allied  by 
the  defendant  except  three,  and  the  jury  found  for  the  plaintiflf 
on  the  disputed  questions.  The  deviations  admitted  by  the 
plaintiffs  were  that  spruce  instead  of  yellow  pine  horses  were 
used  to  support  the  stairs;  that  the  rail  was  fastened  to  the 
newel  post  with  nails  instead  of  bolts  and  that  flooring  seven- 
eighths  inches  in  thickness  was  used  on  the  landings  on  the 
stairway  instead  of  material  one  and  one-eighth  inches  thick. 
As  to  the  first  of  these  the  plaintiffs  allege  that  spruce  was  a 
better  material  for  the  purpose  intended  than  yellow  pine, 
and  that  they  used  it  for  that  reason.  They  also  showed  that 
the  material  was  covered  up  in  the  construction  of  the  stair- 
way and  that  the  defendant  was  in  no  way  prejudiced  by  the 
change.  Plaintiffs  also  claimed  that  the  rail  was  nailed  rather 
than  bolted  because  it  was  impracticable  to  use  bolts  on  ac- 
count of  the  way  in  which  the  rail  met  the  newel  post.  The 
thinner  flooring  on  the  stair  platforms  was  used  as  the  plain- 
tiffs alleged  because  the  flooring  of  the  building  was  of  seven- 
eighths  thickness  and  the  stair  platforms  were  made  the 
same  to  correspond  with  the  remainder  of  the  house.  The 
only  difference  in  cost  as  claimed  by  the  plaintiff  was  about 
$1.50.  The  contention  of  the  plaintiffs  was  that  these  varia- 
tions were  honestly  made,  that  they  were  unimportant  and 
slight  and  that  there  was  in  any  view  of  the  case  substantial 
performance  of  the  contract.  The  court  submitted  this  ques- 
tion to  the  jury  and  a  verdict  in  favor  of  the  plaintiffs  was 
rendered. 

The  question  before  us  is  whether  the  evidence  presents 
such  a  case  as  required  the  court  to  enter  judgment  for  the 
defendant  non  obstante  veredicto  after  a  finding  by  the  jury 
that  the  plaintiffs  acted  in  good  faith  and  that  the  variations 
in  the  contract  were  not  important.  The  evidence  shows 
that  the  defendant  was  present  nearly  every  day  during  the 
progress  of  the  work;  that  he  was  himself  a  practical  builder, 
and  the  testimony  introduced  by  the  plaintiffs  is  to  the  effect 
that  at  the  completion  of  the  work  the  defendant  was  satis- 
fied therewith.  It  is  not  pretended  that  the  work  was  not  so 
far  perfected  as  to  answer  the  purpose  intended  nor  that  the 
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admitted  variations  from  the  s{)ecification8  affected  the  use- 
fuhiess  of  the  stairway  to  any  considerable  degree. 

The  rule  as  to  strict  performance  has  been  relaxed  in  Penn- 
sylvania, and  the  doctrine  of  our  cases  is  and  for  a  long  time 
has  been  that  departures  from  a  contract  in  the  substitu- 
tion of  one  thing  for  another,  if  done  with  proper  motives 
and  in  unimportant  matters  will  not  preclude  the  plaintiffs 
from  recovering  for  substantial  performance.  Where  such 
performance  has  been  honestly  rendered  by  one  who  has 
furnished  material  and  labor  which  are  used  by  the  other 
party  to  the  contract,  he  will  not  be  held  to  a  technical  per- 
formance and  denied  any  compensation,  but  will  be  allowed 
to  recover  the  amount  of  the  contract  after  deducting  there- 
from a  sufficient  sum  to  fully  compensate  the  defendant  for 
the  loss  he  sustained  by  the  failure  of  the  plaintiffs  to  give 
strict  performance:  Danville  Bridge  Co.  v.  Pomroy,  15  Pa. 
151;  Albert  v.  Frick,  1  Penny.  132;  Gallagher  v.  Sharpless, 
134  Pa.  134;  Holmes  v.  Oil  Ck).,  138  Pa.  546;  Filbert  v.  Phila- 
delphia., 181  Pa.  530. 

The  principle  is  thus  stated  in  Pepper  v.  Philadelphia,  114 
Pa.  96:  "Where  a  party  has  acted  honestly,  with  intent  to 
fulfill  his  contract,  and  has  performed  it  substantially  but 
has  failed  in  some  comparatively  slight  particulars,  the  other 
party  cannot  hold  and  enjoy  the  fruits  of  his  labor  without 
paying  a  fair  compensation  according  to  the  contract,  re- 
ceiving credit  for  whatever  loss  or  damage  he  suffered." 

It  is  not  intaided  that  the  indulgence  thus  shown  a  con- 
tractor is  to  be  applied  in  cases  of  fraud  or  gross  n^ligence, 
or  when  one  imjustifiably  abandons  the  undertaking  before  its 
completion,  but  only  where  an  intention  is  disclosed  to  com- 
plete the  work  in  good  faith.  Whether  the  party  acted  in  good 
faith,  and  whether  the  departures  from  the  contract  were  ma- 
terial are  generally  questions  for  the  jury :  Truesdale  v.  Watts, 
12  Pa.  73;  PaUman  v.  Smith,  135  Pa.  188;  Hohnes  v.  Char- 
tiers  Oil  Co.,  138  Pa.  546;  Cosgrove  v.  Cunmiings,  190  Pa. 
525;  Albert  v.  Frick,  1  Penny.  132;  Gallagher  v.  Sharpless, 
134  Pa.  134. 

The  learned  trial  judge  charged  in  substance  that  if  the 
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plaintiflfs  attempted  to  slight  the  work,  or  if  they  deviated 
from  the  plans  and  specifications  in  an  important  matter, 
they  could  not  recover,  but  if  their  work  was  substantially 
completed  in  good  faith  and  their  omission  related  only  to 
some  unimportant  matters  then  they  were  entitled  to  a  ver- 
dict for  the  contract  price  subject  to  a  deduction  because  of 
the  variations.  This  was  a  correct  statement  of  the  law  appli- 
cable to  the  evidence  introduced,  and  the  jury  having  retmned 
a  verdict  for  the  plaintiffs,  with  a  deduction  to  the  defendant 
on  account  of  the  changes,  no  sufficient  reason  has  been  shown 
why  judgment  should  be  entered  for  the  defendant  non  ob- 
stante. The  authorities  cited  in  support  of  the  position  of 
the  appellee  are  not  in  conflict  with  the  appellant's  conten- 
tion. 

Gillespie  Tool  Co.  v.  Wilson,  123  Pa.  19,  is  a  case  of  a  test 
well  for  oil  and  gas  in  undeveloped  territory.  A  considerable 
part  of  the  hole  near  the  bottom  was  only  four  or  four  and 
one-fourth  inches  in  diameter  instead  of  five  and  five-eighths 
inches.  It  was  obvious,  as  well  as  shown  by  the  evidence, 
that  a  four  and  one-fourth  inch  well  would  not  discharge  as 
much  gas  as  one  five  and  five-eighths  inches  in  diameter,  nor 
was  there  any  attempt  to  excuse  or  justify  the  variance  from 
the  terms  of  the  agreement. 

In  Caughey  v.  Parker,  26  Pa.  Superior  Ct.  289,  there  was  a 
total  failure  to  perform.  True,  a  well  was  drilled  into  the 
fourth  sand  but  the  tools  were  lost  in  the  well  a:nd  the  con- 
tractor was  unable  to  remove  them,  by  reason  of  which  the 
well  was  lost  to  the  owners. 

In  Hoover  v.  Beach  Creek  Coal,  etc.,  Co.,  29  Pa.  Superior 
Ct.  615,  a  gross  fraud  in  a  most  material  matter  was  perpe- 
trated in  the  execution  of  the  contract  by  the  agent  of  the 
plaintiff. 

The  quotation  in  the  appellee's  paper-book  from  Gibbs  v. 
School  District,  195  Pa.  396,  is  a  recital  in  the  opinion  of  the 
Supreme  Court  of  the  reasons  given  by  the  court  below  for 
giving  binding  instructions  for  the  defendant,  but  that  case 
was  reversed  and  was  decided  on  a  proposition  not  involved 
in  this  case. 
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We  are  of  the  opinion  that  on  the  evidence  exhibited  at  the 
trial  the  case  was  for  the  jury  on  the  instructions  given  by  the 
trial  judge.  As,  however,  the  motion  for  a  new  trial  does  not 
i^pear  to  have  been  disposed  of  by  the  court  the  record  must 
go  back  to  permit  the  trial  court  to  dispose  of  that  subject. 

The  judgment  is  reversed  and  the  record  remitted  to  the 
coiut  below  to  dispose  of  the  motion  for  a  new  trial. 


Sulzer,  Appellant,  v.  Conner. 

Equity — TrusU  and  trustees — Specific  performance. 
On  a  bill  in  equity  for  specific  performance  it  appeared  from  the  bill 
that  the  principal  defendant  therein,  a  contractor,  had  agreed  with  the 
plaintiff,  a  subcontractor,  in  writing,  to  convey  a  particular  property 
to  a  trustee  as  security  for  a  deferred  payment  to  become  due  to  plain- 
tiff as  a  subcontractor.  The  defendant  conveyed  the  property  to  a 
person  who  was  named  as  a  codefendant,  without  any  consideration 
passing,  to  hold  the  same  as  trustee  for  plaintiff.  The  trustee  took 
with  full  knowledge  of  the  terms  of  the  agreement.  The  trustee  with 
another  person  as  cotrustee,  held  a  mortgage  on  the  property  in  ques- 
tion, and  without  notice  to  plaintiff,  entered  judgment  on  the  bond  ac- 
companying the  mortgage,  sold  the  property  at  sheriff's  sale,  and  had 
his  own  attome3rs  bid  it  in.  Before  acknowledgment  of  the  sheriff's 
deed,  plaintiff  tendered  the  amount  of  the  mortgage,  with  interest  and 
costs,  to  the  mortgagees.  The  principal  defendant  defaulted  on  his 
contract  with  the  plaintiff.  Held,  (1)  that  it  was  error  to  sustain  a 
demurrer  to  the  bill ;  (2)  that  the  plaintiff  had  a  right  to  the  protection 
of  a  court  of  equity  against  the  fraud  of  the  trustee;  (3)  that  the  case 
was  within  the  proviso  of  the  fourth  section  of  the  Act  of  April  22, 
1856,  P.  L.  532;  (4)  that  the  plaintiff  having  an  equity  in  the  property 
had  the  same  standing  as  the  defendant  in  the  execution  to  tender  the 
amount  of  the  execution  and  costs  before  acknowledgment  and  de- 
livery of  the  sheriff's  deed;  (5)  that  the  case  was  not  within  the  Act  of 
June  8, 1881,  P.  L.  84,  which  declares  that  a  defeasance  to  an  absolute 
deed  must  be  in  writing  and  be  recorded;  and  (6)  that  the  plaintiff  had 
no  adequate  remedy  at  law. 

Argued  Dec.  19,  1908.   Appeal,  No.  206,  Oct.  T.,  1908,  by 
plamtiflf,  from  decree  of  C.  P.  No.  1,  Phila.  Co.,  March  T., 
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1908,  No.  5,859,  sustaining  demurrer  to  bill  in  equity  in  case 
of  Gustavus  W.  F.  Sulzer,  trading  as  Sulzer  &  Company,  v. 
James  H.  Conner,  David  R.  Carson,  The  Central  Trust  & 
Savings  Company  and  W.  Moseley  Swain,  substituted  trus- 
tees of  the  Estate  of  William  J.  Swain,  deceased,  The  Central 
Trust  &  Savings  Company,  Wilson  H.  Brown,  sheriflF  of  Phila- 
delphia County,  and  Mary  B.  Irwin.  Before  Rice,  P.  J., 
Porter,  Henderson,  Morrison,  Orlady,  Head  and  Bea- 
ver, JJ.   Reversed. 

Bill  in  equity  for  specific  performance  and  for  a  convey- 
ance. 

Demurrer  to  bill. 

The  principal  averments  of  the  bill  and  the  grounds  of 
demurrer  are  set  forth  in  the  opinion  of  the  Superior  Court. 

Error  assigned  was  in  sustaining  the  demurrer. 

6.  Von  Phtd  Jones,  for  appellant. — In  the  bill  is  a  distinct 
averment  of  fraud  which  is  sufficient  to  set  aside  the  sale  and 
also  to  give  a  remedy  in  equity,  aside  from  any  other  branch 
of  the  case:  Evans  v.  Maury,  112  Pa.  300;  McHenry's  App., 
61  Pa.  432;  Enyard  v.  Enyard,  190  Pa.  114;  Miller  v.  Baker, 
160  Pa.  172;  Latch  v.  West  End  Trust  Co.,  32  Pa.  Superior 
Ct.  472;  Columbia  Bank's  Est.,  147  Pa.  422;  Johnston  v. 
Lafim,  103  U.  S.  800. 

If  one  received  a  conveyance  of  lands  or  other  property, 
absolute  in  form,  but  really  as  security  for  a  debt,  he  will 
hold  the  legal  title  in  trust  for  the  grantor. 

Conner  is  the  only  pterson  entitled  to  plead  the  statute  of 
frauds  and  he  has  admitted  the  trust:  Hauser  v.  Lamont,  55 
Pa.  311. 

There  was  no  duty  on  the  part  of  the  plaintiflf  to  pay  the 
mortgage  interest  or  see  that  it  was  paid :  Eshbach  v.  Zimmer^ 
man,  2  Pa.  313. 

The  plaintiff  had  no  adequate  and  complete  remedy  at 
law:  Filbert  v.  Philadelphia,  181  Pa.  530;  Hawley  v.  Hamp- 
ton, 160  Pa.  18. 
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PlaintifiF  is  entitled  to  specific  performance:  Patterson  v. 
Wilson,  19  Pa.  380;  Conover  v.  Wright,  9  Pa.  Dist.  Rep.  688; 
Larison  v.  Burt,  4  W.  &  S.  27;  Long  v.  Perdue,  83  Pa.  214. 

This  transaction  is  not  within  the  act  of  June  8,  1881,  re- 
quiring defeasances  to  be  in  writing:  Moran  v.  Munhall,  204 
Pa.  242;  Goodwin  v.  McMinn,  193  Pa.  646;  Bank  v.  Peace, 
27  Pa.  Superior  Ct.  643;  Whelen  v.  Whelen,  11  Pa.  Dist.  Rep. 
14. 

Wayne  P.  Rambo,  with  him  Ormond  Rambo,  for  appellees. — 
The  claimant  has  a  full,  adequate  and  complete  remedy  at 
law:  Van  Sciver  v.  Churchill,  215  Pa.  53;  Drake  v.  Brown, 
68  Pa.  223;  1  Troubat  &  Haly's  Practice,  sec.  1003,  576; 
Davis  V.  Michener,  106  Pa.  395. 

Appellant  is  not  entitled  to  specific  performance. 

The  plaintiff's  bill  does  not  set  forth  any  facts  upon  which 
defendants  should  be  decreed  to  hold  the  property  as  trus- 
tees: Sankey  v.  Hawley,  118  Pa.  30;  Molly  v.  UMch,  133  Pa. 
41;  Grove  v.  Kase,  195  Pa.  325;  Crotzer  v.  Bittendender, 
199  Pa.  504;  Lohrer  v.  Russell,  207  Pa.  105;  Guaranty  Co.  v. 
Linton,  213  Pa.  105;  Sterck  v.  Germantown  Homestead  Co., 
27  Pa.  Superior  Ct.  336. 

The  mortgage  on  the  real  estate  in  question  was  held  by 
the  trustees  of  the  Swain  estate,  who  sold  the  property  for 
default  in  pajonent  of  over  one  year's  interest,  and  the  rights 
of  the  mortgage  holder  are  superior  to  those  of  plaintiff. 

Opinion  by  Henderson,  J.,  December  13,  1909: 
This  case  comes  before  us  on  an  appeal  from  the  judgment 
of  the  court  below  sustaining  a  demurrer  to  the  plaintiff's 
bill.  The  averments  of  the  bill  are  therefore  taken  to  be  ad- 
mitted in  the  present  consideration  of  the  case.  What,  then, 
are  the  material  facts  alleged? 

The  defendant,  Conner,  was  engaged  in  a  building  opera- 
tion in  the  city  of  Philadelphia,  which  involved  the  erection 
of  157  houses.  While  that  work  was  in  progress  he  entered 
into  a  contract  in  writing  with  the  plaintiff  to  furnish  and 
attach  the  gas  fixtures  called  for  by  the  plans  of  the  houses, 
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as  a  ccmsideration  for  which  material  and  work  he  was  to 
receive  14,000;  $3,000  of  which  was  to  be  paid  in  weekly 
installments  as  the  material  was  delivered  and  the  work 
progressed;  and  the  remaining  $1,000  at  the  completion  of 
the  buildings.  The  contract  also  provided  that  a  certain 
house  and  lot  known  as  No.  12  on  the  plaU;  and  particu- 
larly described  in  the  bill,  should  be  conveyed  to  a  trustee, 
that  conveyance  to  be  accepted  as  collateral  to  secure  the 
pajonent  of  the  $1,000  payable  when  the  houses  were  com- 
pleted. Pursuant  to  this  agreement  Conner  conveyed  the 
designated  house  and  lot  to  David  R.  Carson,  one  of  the 
defendants,  who  was  an  employee  of  the  Central  Trust  & 
Savings  Company,  another  defendant,  Carson  acting  as  the 
agent  of  that  company  in  accepting  and  holding  title  to  the 
lot  in  trust  according  to  the  terms  of  the  contract  referred 
to.  All  of  the  provisions  of  the  contract,  and  the  rights  and 
equities  of  the  plaintiff  thereunder,  with  reference  to  this 
property,  were  known  to  and  approved  by  the  trust  com- 
pany, and  a  triplicate  copy  of  the  contract  remained  with 
it  from  the  time  of  its  execution,  and  the  said  company  re- 
ceived and  accepted  title  to  the  premises  in  the  name  of  its 
agent,  Carson,  without  paying  any  consideration  therefor 
and  solely  for  the  purpose  of  securing  the  plaintifif  in  the 
payment  of  the  $1,000.  At  the  time  of  this  conveyance  there 
was  an  outstanding  mortgage  of  $2,800  on  the  lot  and  the 
conveyance  was  made  subject  thereto.  This  mortgage  was 
executed  May  1,  1906,  and  on  November  12,  1906,  the  title 
thereto  became  vested  in  the  Central  Trust  &  Savings  Com- 
pany and  W.  Moseley  Swain,  trustees  of  the  estate  of  Wil- 
liam J.  Swain.  Interest  on  this  mortgage  was  to  be  paid 
by  Conner,  and  funds  were  set  aside  in  the  hands  of  the  trust 
company  for  that  purpose.  The  money  was  not  so  applied 
and  on  January  21,  1908,  the  trustees  of  the  Swain  estate 
above  named,  with  a  knowledge  of  the  plaintiff's  rights  in 
the  premises,  caused  a  judgment  to  be  entered  on  the  bond 
accompanying  the  mortgage  referred  to  and  issued  an  execu- 
tion thereon,  upon  which  the  property  was  sold  and  bid  in 
by  the  attorneys  for  the  said  trustees  at  the  bid  of  $50.00, 
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of  which  levy  and  sale  the  plaintiff  had  neither  notice  or 
knowledge  until  some  time  thereafter.  And  it  is  averred 
that  the  proceedings  on  the  mortgage  were  carried  on  secretly 
with  the  intention  of  depriving  the  plaintiff  of  his  security 
under  his  contract  with  Conner  and  his  equity  in  the  mort- 
gaged premises.  The  gas  fixtures  for  part  of  the  houses  were 
not  delivered  by  the  plaintiff  but  were  specially  manufactured 
by  him  and  were  ready  to  be  attached  and  were  tendered  to 
Connor,  but  he  declined  to  receive  them.  The  plaintiff  there- 
upon brought  suit  on  the  contract  for  the  amount  due  there- 
under and  obtained  judgment  in  the  sum  of  $2,846.89,  which 
was  the  whole  amount  due  the  plaintiff  \mder  the  contract, 
less  $1,181.29  theretofore  paid. 

In  order  to  protect  the  title  to  the  lot  conveyed  to  Carson 
the  plaintiff  offered  to  pay  off  the  judgment,  interest  and 
costs  due  on  said  mortgage,  and  by  the  said  attorneys  was 
referred  to  the  Central  Trust  &  Savings  Company,  one  of  the 
trustees  of  the  Swain  estate,  as  the  party  with  whom  the 
business  should  be  transacted,  and  on  May  26,  1909,  a  ten- 
der was  made  by  the  plaintiff  to  the  trust  company  of  the 
amount  of  the  judgment,  interest  and  costs  due  on  the  mort- 
gage, and  at  the  same  time  he  requested  that  company  to 
mark  the  mortgagees'  bid  at  the  sheriff's  sale  to  the  use  of 
the  plaintiff,  which  offer  was  not  accepted.  The  plaintiff 
thereupon  filed  his  bill  praying  that  the  defendants  be  ordered 
to  specifically  perform  the  contract  with  the  plaintiff  in 
relation  to  the  lot  conveyed;  that  the  trustees  of  the  Swain 
estate  be  enjoined  from  demanding  a  deed  to  the  premises 
from  the  sheriff  to  themselves  or  any  other  person;  that 
Carson  and  the  trust  company  be  decreed  to  hold  the  prop- 
erty in  accordance  with  the  terms  of  the  contract  as  trustees 
thereunder;  that  upon  payment  to  the  mortgagees  of  the 
amoimt  of  their  claim,  Carson  be  decreed  to  convey  the  prop- 
erty to  the  plaintiff  in  part  payment  of  the  amount  due  him 
on  his  claim;  that  upon  the  payment  of  the  sum  due  on  the 
mortgage  the  trustee  of  the  Swain  estate  be  directed  to  ten- 
der a  deed  of  the  lot  conveying  the  same  to  the  plaintiff,  and 
that  upon  the  payment  of  the  sum  due  to  the  mortgagees  the 
Vol.  xli— 21 
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sheriff  be  directed  to  execute  and  acknowledge  and  deliver  to 
the  plaintiff  a  deed  convejdng  the  property  to  him. 

Defendant  Conner  filed  an  answer  admitting  the  contract 
with  the  plaintiff  and  the  conveyance  of  the  lot  to  Carson 
for  the  purpose  set  forth  in  the  bill;  that  the  contract  price 
was  due  to  the  plaintiff  and  that  judgment  had  been  re- 
covered against  him  for  the  full  amount  thereof.  The  de- 
murrer was  filed  several  days  after  the  answer  by  Conner 
and  must  be  understood  to  be  a  demurrer  of  the  other  de- 
fendants, for  the  answer  of  Conner  covers  the  whole  bill  and 
the  demurrer  has  the  same  scope.  The  answer  therefore 
overrides  the  demurrer  as  to  Conner.  Numerous  grounds  of 
demurrer  are  assigned  which  may  be  sufficiently  considered 
without  special  reference  to  each.  The  contentions  in  sup- 
port of  the  demurrer  are : 

(a)  That  the  plaintiff  has  an  adequate  remedy  at  law. 

(6)  That  the  appellant  is  not  entitled  to  a  specific  per- 
formance of  the  contract. 

(c)  That  the  bill  does  not  exhibit  facts  upon  which  the 
defendants  should  be  declared  to  hold  the  property  as  trustees. 

(d)  That  the  rights  of  the  holder  of  the  mortgage  are  su- 
perior to  those  of  the  plaintiff. 

The  position  of  the  appellant  is  that  Carson  as  the  representar 
tive  of  the  trust  company  holds  the  property  as  trustee  for  the 
plaintiff,  and  that  the  latter  has  standing  in  equity  to  pro- 
tect his  interest  in  the  property  so  conveyed  by  paying  the 
prior  mortgage  and  becoming  subrogated  to  the  rights  of  the 
mortgagees.  It  is  declared  by  the  plaintiff  and  admitted  by 
the  grantor  in  the  deed  to  Carson,  that  the  conveyance  to  the 
latter  was  without  consideration  from  Carson  or  from  the 
trust  company,  and  for  the  purpose  of  securing  to  the  plain- 
tiff the  payment  of  the  $1,000  on  account  of  which  the  con- 
veyance to  Carson  was  made,  and  the  contrary  is  not  asserted 
by  anyone;  under  the  pleadings  as  has  been  observed  Carson 
and  the  trust  company  admit  as  much.  What,  then,  is  to 
prevent  the  pkdntiff  from  insisting  that  the  arrangement 
entered  into  be  carried  out  according  to  the  understanding 
and  agreement  of  the  parties? 
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It  is  aigued  in  support  of  the  demurrer  that  the  Act  of 
April  22,  1856,  P.  L.  532,  which  requires  all  declarations  of 
trust  of  any  lands  to  be  manifested  in  writing,  prevents  the 
complainant  from  asserting  any  interest  in  the  property  in  the 
hands  of  Carson.  This  is  equivalent  to  sajdng  that  Carson 
may  dispose  of  the  property  without  regard  to  the  rights 
either  of  the  plaintiff  or  Conner,  for  the  latter  having  con- 
veyed it  for  the  purpose  of  pajdng  the  plaintiff  has  parted 
with  his  whole  title;  and  this,  too,  notwithstanding  the  fact 
that  Carson  procured  the  title  because  of  confidence  reposed 
in  him  and  the  trust  company  that  it  should  be  held  in  ac- 
cordance with  the  agreement  between  the  plaintiff  and  Con- 
ner. It  is  manifest  that  except  for  this  confidence  he  would 
not  have  received  the  conveyance.  He  had  no  control  over 
the  property,  and  there  was  no  reason  why  it  should  have 
been  conveyed  to  him,  except  to  secure  the  result  which  the 
plaintiff  now  insists  should  be  brought  about.  If  the  plain- 
tiff has  no  grip  on  the  property  it  is  gone  beyond  his  reach 
or  that  of  the  grantor.  As  the  conveyance  was  without  con- 
sideration and  the  circumstances  show  that  it  was  not  in- 
tended that  the  grantee  should  take  beneficially,  the  law 
does  not  permit  a  consequence  so  inequitable  to  occur.  A 
denial  of  the  plaintiff's  rights  by  Carson  would  be  a  breach 
of  the  confidence  reposed  in  him  and  therefore  an  act  of  bad 
faith  and  fraudulent.  This  would  bring  the  case  within  the 
proviso  of  the  fourth  section  of  the  act  of  1856,  which  pro- 
vides that  where  any  conveyance  shall  be  made  of  lands  or 
tenements  by  which  a  trust  or  confidence  shall  arise  by  im- 
plication or  construction  of  law,  such  trust  or  confidence  will 
have  Uke  force  and  effect  as  if  the  act  had  not  been  passed : 
Seichrist's  App.,  66  Pa.  237;  Squires's  App.,  70  Pa.  266;  Roth 
V.  Humrich,  76  Pa.  128;  Goodwm  v.  McMinn,  193  Pa.  646; 
Bisph.  Eq.  (5th  ed.),  sees.  79,  80.  Moreover,  the  plaintiff  paid 
a  valuable  consideration  for  the  title  placed  in  the  hands  of 
Carson.  The  presumption  is  that  he  was  unwilling  to  fur- 
nish the  material  and  do  the  work  which  Conner  required 
without  the  security  provided  for.  Material  to  the  value  of 
$1,000  was  advanced  to  Conner  on  the  faith  of  this  title. 
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The  case  presents  something  more  than  a  mere  agreement 
that  Carson  should  take  the  title. 

If,  then,  the  plaintiff  has  an  interest  in  the  property  in 
question  he  has  standing  to  apply  for  subrogation  to  the 
rights  of  the  mortgagees.  Their  interest  in  the  property  is 
that  their  debt  may  be  paid.  The  exigency  of  the  plaintiff's 
situation  is  that  unless  he  pay  the  mortgage  the  property 
will  be  swept  away  from  him.  It  is  true,  as  contended  by  the 
appellee,  that  the  rights  of  the  mortgagees  are  superior  to 
those  of  the  appellant,  but  this  is  only  to  the  extent  that 
their  debt  be  first  paid.  When  they  receive  the  amount  due 
to  them  and  the  costs  of  the  proceedings,  they  have  no  other 
claim  on  the  property  than  that  secured  by  the  bid  at  the 
sherifiF's  sale.  A  legal  tender  of  the  whole  amount  of  theu- 
debt,  with  interest  and  costs,  has  been  made  to  them  as  set 
forth  in  the  bill,  and  when  they  receive  this  they  ought  not 
to  be  permitted  to  contend  that  they  have  any  further  in- 
terest in  the  property,  in  view  of  the  allegations  in  the  bill, 
one  of  which  charges  a  secret  combination  of  the  defendants 
in  prosecuting  the  suit  on  the  mortgage  with  the  intention 
to  deprive  the  plaintiff  of  his  interest  in  the  premises.  While 
a  purchaser  at  sheriff's  sale  may  have  what  has  been  called 
an  "inceptive"  interest,  his  contract  with  the  sheriff  is  im- 
perfect and  the  proceeding  is  subject  to  the  control  of  the 
court.  But  as  between  the  sheriff's  vendee  and  the  debtor 
he  is  without  title  or  interest  until  acknowledgment  and  de- 
livery of  the  deed»,and  .up,  to  that  time  the  debtor  tendering 
the  amount  of  the  execution  imJ'costs  may-ftXgid  the  sale, 
if  he  was  without  other  fault  than  a  failure  to  mak8sJ>rompt 
payment  of  the  claim,  in  which  case  the  court  would  prbl^bly 
decline  to  take  an  acknowledgment  of  the  deed:  Colling  v. 
Assurance  Corp.,  165  Pa.  298;  Hall  v.  Benner,  1  P.  &  W.  402; 
Garrett  v.  Dewart,  43  Pa.  342;  Scheerer  v.  Stanley,  2  Rawle,  \ 
276. 

The  plaintiff  now  having  the  equity  in  the  property  is  in 
the  place  of  the  debtor  with  reference  to  the  right  to  dis- 
charge the  obligation. 

It  is  argued  m  behalf  of  the  appellee  that  the  deferred  pay- 
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ment  of  $1,000  never  became  due;  that  the  plaintiff's  claim 
was  for  a  breach  of  contract  and  that  the  conveyance  to 
Carson  was  not  made  nor  agreed  to  be  made  to  secure  the 
plaintiff  for  damages  arising  from  a  breach  of  contract,  but 
it  is  specially  averred  in  the  amendment  to  the  bill  that  the 
plaintiff  brought  an  action  on  the  contract  and  recovered 
judgment  for  the  amount  due  him  on  the  contract.  This  is 
a  suflSciently  broad  averment  to  cover  proof  of  either  com- 
plete or  substantial  performance,  and  as  that  averment  of 
the  bill  is  admitted  by  the  defendant  Conner,  the  other  de- 
fendants have  no  interest  in  the  subject  and  should  not  be 
permitted  to  set  up  that  defense. 

It  is  further  contended  that  the  conveyance  to  Carson  is 
within  the  Act  of  June  8,  1881,  P.  L.  84,  which  declares  that 
a  defeasance  to  an  absolute  deed  must  be  in  writing  and  must 
be  recorded,  but  we  do  not  consider  this  statute  applicable  to 
the  facts  here  set  up.  The  deed  was  absolute  and  Was  so 
intended.  It  put  the  title  out  of  Conner  for  the  purpose  of 
enabling  the  plaintiff  to  realize  on  the  security.  The  evident 
intention  was  that  the  property  should  be  sold  and  the  pro- 
ceeds applied  to  the  discharge  of  the  obligation.  There  was 
no  provision  for  the  return  of  the  property  to  the  grantor. 
If  any  of  the  purchase  money  remained  after  payment  of  the 
plaintiff,  Conner  could  only  claim  that  surplus. 

Has  the  plaintiff  an  adequate  remedy  at  law?  His  action 
on  the  contract  is  not  the  limit  of  his  remedies.  One  thousand 
dollars  became  due  under  his  contract  when  the  building 
operation  was  completed.  The  provision  for  security  for  this 
payment  is  not  inconsistent  with  the  general  obligation  of 
Conner  under  the  contract.  An  action  against  the  debtor 
is  not  a  bar  to  a  proceeding  to  secure  pajonent  from  collat- 
eral security:  Hawley  v.  Hampton,  160  Pa.  18. 

An  action  at  law  would  be  wholly  inadequate  to  reach  the 
property  which  has  been  set  apart  as  the  plaintiff's  security. 
If  the  sheriff's  deed  is  delivered  to  the  purchaser  nothing  re- 
mafais  for  the  plaintiff.  It  is  not  the  case  of  VanSciver  v. 
Churchill,  215  Pa.  53.  There  the  property  had  been  sold  and 
converted  into  money  by  the  trustee  who  had  a  right  to  make 
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the  sale.  The  prayer  of  the  bill  was  that  a  portion  of  the 
purchase  money  be  set  aside  or  paid  into  court.  On  this  state 
of  facts  the  court  held  that  the  plaintiff's  remedy  was  an 
action  at  law  for  money  had  and  received  for  his  use.  In 
that  case,  too,  there  were  inconsistent  averments  in  the  bill 
and  if  the  averment  of  the  sixth  paragraph  was  true  no  trust 
was  created. 

Taking  the  case  as  it  is  now  presented  to  us,  all  of  the  aver- 
ments of  the  bill  being  assumed  to  be  true,  we  are  of  the 
opinion  that  a  trust  has  been  shown  as  to  the  property  in 
question,  in  David  R.  Carson,  in  favor  of  the  plaintiff;  that 
the  latter  is  entitled  to  protect  his  interest  therein  by  pay- 
ment of  the  mortgage,  and  the  interest  and  costs  due  thereon, 
in  which  event  he  should  be  subrogated  to  the  rights  of  the 
mortgagees,  and  that  the  only  adequate  relief  is  by  injunc- 
tion and  a  decree  enforcing  the  trust. 

The  decree  is  therefore  reversed  and  the  bill  reinstated, 
and  it  is  directed  that  the  record  be  remitted  to  the  court 
below  for  further  proceedings  according  to  equity  practice, 
and  it  is  further  ordered  that  the  costs  of  this  appeal  be  paid 
by  the  appellee. 


Commonwealth  v.  Williams,  Appellant. 

Criminal  law  —  Perjury  —  Improper  remarks  of  district  aUamey — 
Record  of  m/igiairaie — Withdrawal  of  juror, 

1.  On  the  trial  of  an  indictment  for  perjury  for  swearing  falsely  be- 
fore a  magistrate,  as  the  record  of  the  magistrate  is  admissible  as  in- 
ducement though  not^to  prove  the  falsity  of  the  prisoner's  testimony, 
it  is  not  reversible  error  for  the  trial  judge  to  refuse  to  withdraw  a  juror 
because  the  district  attorney  stated  in  his  opening  that  he  would  prove 
that  the  magistrate  dismissed  the  proceeding. 

2.  In  such  a  case  a  remark  made  by  the  district  attorney  in  the  pres- 
ence of  the  jury  that  the  prisoner's  turn  had  come  to  go  to  jail,  is  highly 
objectionable,  but  the  refusal  of  the  trial  judge  to  withdraw  a  juror  be- 
cause of  the  remark  is  not  ground  for  reversing  the  judgment,  if  it  ap- 
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pears  that  the  trial  judge  condemned  the  remark  as  soon  as  it  was 
made. 

Criminal  law — Perjury — Evidence — Crosa-examiTuOion, 

3.  On  the  trial  of  an  indictment  for  perjury  where  the  prisoner  has 
been  properly  cross-examined  as  to  matters  developed  in  her  examina- 
tion in  chief,  it  is  reversible  error  for  the  trial  court  to  permit  the  dis- 
trict attorney  to  continue  the  cross-examination  so  as  to  inject  into  the 
case  wholly  foreign  and  irrelevant  matter,  manifestly  tending  to  mis- 
lead the  jury  to  the  prisoner's  prejudice.  Thus  where  the  prisoner  had 
been  properly  cross-examined  as  to  a  part  that  she  had  taken  in  a  crim- 
inal prosecution  of  certain  persons,  it  b  error  to  permit  the  district  at- 
torney, on  further  cross-examination  to  ask  the  prisoner  whether  the 
judge  at  the  trial  of  the  other  case  had  not  characterized  her  as  an 
abandoned,  depraved  and  imtruthful  woman. 

Criminal  law — Perjury — StenograpJier's  notes — Exception  to  testimony. 

4.  On  the  trial  of  an  indictment  for  perjiury  it  appeared  that  a  sten- 
ographer took  stenographic  notes  of  the  testimony  of  the  prisoner  be- 
fore a  magistrate,  on  which  testimony  the  charge  of  perjury  was  based. 
The  stenographer  testified  that  he  had  dictated  his  notes  to  a  type- 
writer, and  subsequently  destroyed  them  as  they  were  not  official.  He 
testified  that  the  transcript  was  correct,  and  the  district  attorney  of- 
fered it  in  evidence.  The  prisoner's  counsel  objected  that  the  notes  and 
transcript  had  not  been  properly  compared,  and  that  the  witness  had 
no  knowledge  outside  the  notes.  The  court  overruled  the  objection 
and  the  prisoner  excepted.  The  transcript  was  then  read  to  the  jury 
without  any  further  objection  or  exception  being  taken.  Hdd,  on  ap- 
peal, that  the  prisoner  could  not  assign  as  error  various  portions  of  the 
cross-examination  included  in  the  transcript,  and  as  to  which  no  ex- 
ception had  been  taken. 

5.  Such  a  case  is  a  proper  one  for  the  application  of  the  general  rule, 
that  when  a  party  opposing  the  admission  of  evidence  enumerates  his 
objections,  all  that  are  not  eniunerated  are  waived. 

Appeals — Paper-books — Evidence, 

6.  An  order  of  court  permitting  an  appellant  to  print  in  her  paper- 
book  only  such  portions  of  the  transcript  of  testimony  as  in  the  judg- 
ment of  her  counsel  are  material  in  the  consideration  of  the  exceptions 
and  the  assignments  of  error,  does  not  relieve  her  from  the  duty  of 
printing  such  portions  of  the  testimony  as  manifestly  are  absolutely 
essential  in  such  consideration. 

7.  Thus  where  jbhe  appellant  alleges  as  error  the  refusal  of  the  ad- 
mission of  the  notes  of  testimony  of  a  witness  given  in  a  prior  judicial 
proceeding,  she  is  boimd  to  print  in  her  paper-book  the  preliminary 
proof  that  at  the  time  of  the  trial  the  witness  was  beyond  the  jurisdic- 
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tion  of  the  court,  or  for  other  reasons  could  not  be  produced.  If  she 
fails  to  print  such  proof  her  assignments  of  error  to  the  action  of  the 
court  in  this  particular,  will  be  dismissed. 

Criminal  law — Perjtay — Evidence — Letters. 

8.  Where  on  the  trial  of  an  indictment  for  perjury  the  prisoner  ex- 
hibits for  the  purpose  of  identification  of  a  witness,  certain  letters  pur- 
porting to  bear  the  signature  of  the  witness,  and  before  they  are  o£fered 
in  evidence  the  court  impounds  them  at  the  request  of  the  district  at- 
torney, so  that  they  may  be  examined  by  the  commonwealth's  expert, 
such  action  of  the  court  is  not  groimd  for  reversal  if  it  i4>pears  that  it 
was  the  intention  of  the  prisoner  to  o£fer  the  letters  in  evidence  at  the 
proper  time,  and  that  she  actually  did  so.  The  action  of  the  court  was 
in  no  way  harmful  to  the  prisoner's  case. 

Criminal  law — Perjury—Evidence — Convictions  for  other  crime — 
Cross-examination, 

9.  Where  a  prisoner  takes  the  stand  on  his  own  behalf  he  may  be 
asked  on  cross-examination,  in  order  to  test  his  credibility,  whether  he 
had  not  been  convicted  and  sent  to  prison  for  other  criminal  offenses. 

10.  The  limits  of  cross-examination  of  a  defendant  in  a  criminal  case 
who  offers  himself  as  a  witness  are  largely  within  the  discretion  of  the 
trial  judge,  and  unless  that  discretion  is  so  abused  that  substantial  in- 
jury has  resulted  to  the  accused,  the  judgment  will  not  be  reversed. 

Argued  Oct.  4,  1909.  Appeal,  No.  117,  Oct.  T.,  1909,  by 
defendant,  from  judgment  of  Q.  S.  Phila.  Co.,  June  T.,  1907, 
No.  524,  on  verdict  of  guilty  in  case  of  Commonwealth  v. 
Helen  Williams,  alias  Helen  V.  Abrams.  Before  Rice,  P.  J., 
Porter,  Henderson,  Morrison,  Orladt,  Head  and  Bea- 
ver, JJ.   Reversed. 

Indictment  for  perjury.    Before  Carr,  J. 

At  the  trial  it  appeared  that  the  defendant  was  indicted 
for  perjury  in  swearing  before  Magistrate  Eisenbrown  in  the 
case  of  Conomonwealth  v.  Samuel  Abrams  charged  with  de- 
sertion and  nonsupport,  that  she  was  married  to  him  on 
September  4,  1906,  by  the  Rev.  George  Lewis  Wolfe  at  WiL- 
mington,  Delaware,  and  also  for  perjury  in  then  and  there 
swearing  that  a  certain  man  then  and  there  produced  was  not 
Elwood  Williams,  her  first  husband. 

The  assistant  district  attorney  in  his  opening  made  the 
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following  remark:  "I  will  show  you  that  the  magistrate  dis- 
missed the  proceedings  wherein  she  (the  defendant)  had 
Abrams  arrested  for  desertion." 

The  defendant  asked  that  a  juror  be  withdrawn.  Motion 
overruled.   Excepticm.  [1] 

When  the  prisoner  was  on  the  stand  she  was  asked  this 
question: 

"Q,  You  came  out  of  prison  m  1901?" 

Mr.  Wain:  I  admit  she  was  in  prison. 

"A.  It  is  everbody's  turn  to  get  there." 

Mr.  Gray:  Your  turn  is  coming  now. 

Mr.  Wahi:  I  object  to  that  remark  of  the  district  attorney 
and  I  ask  for  the  withdrawal  of  a  juror.  I  except  to  the  re- 
mark. 

The  Court:  I  will  grant  you  the  exception. 

Mr.  Wain:  Your  honor  will  not  withdraw  a  juror? 

The  Court:  No;  it  was  an  improper  remark  and  should  not 
have  come  now.    I  grant  you  an  exception.  [2] 

"Q.  Do  you  recall  him  (Judge  Pennypackeb)  saying  this 
to  the  jury,  'This  case  has  been  a  marvelous  exhibition ' " 

Objected  to.  Objection  overruled.  Exception  noted  for 
defendant  by  direction  of  the  court. 

"Q.  Do  you  remember  him  sa3dng  this  to  the  jury:  'This 
case  (Conmionwealth  v.  Bass  &  O'Neill)  has  been  a  mar^ 
velous  exhibition  of  wickedness  and  depravity  and  falsity, 
but,  fortunately  for  you  and  for  the  cause  of  justice,  the 
questions  which  arise  here  are  very  simple. 

"  'The  prosecutrix  here  (the  defendant  herein)  is  an  aban- 
doned, depraved  and  imtruthful  woman.  She  was  living 
apart  from  her  husband.  She  was  living  in  a  house  with  the 
husband  of  another  woman.  The  house  was  being  used  for 
an  unlawful  business,  by  means  of  which  disappointed  and 
unhappy  women  were  deceived  into  expending  their  money. 
She  presented  the  man  who  was  living  with  her  as  her  husband 
and  she  did  it  so  formally  as  to  make  that  presentation  in 
the  shape  of  sworn  papers  filed  in  a  case  in  court,  and  when 
she  came  upon  this  stand  she  did  not  hesitate  to  deny  that 
this  was  what  she  had  done.   When  she  discharged  from  that 
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house  the  man  who  had  been  living  upon  her  bounty  for 
years,  they  (the  defendants)  did  not  hesitate,  as  his  friends, 
to  go  to  her  to  persuade  her  to  take  him  back  upon  the  same 
terms.' '' 

The  Witness:  When  did  you  have  that  printed? 

Objected  to  by  defendant's  counsel. 

The  Witness:  I  don't  know  where  it  ever  came  from. 

Mr.  Gray :  I  will  tell  you  where  it  came  from.  It  came  from 
one  of  the  papers  of  March  1,  1900. 

Mr.  Wain:  I  object  to  the  question.  Objection  overruled. 
Exception  noted  for  defendant  by  direction  of  the  court.  [3] 

The  Court:  This  witness  is  entitled,  if  she  remembers,  to 
say  what  was  said  at  that  trial.  The  question  is  whether 
you  remember  or  do  not  remember  what  the  judge  did  say. 

Mr.  Gray:  "Q.  I  show  you  the  record,  February  28,  1900, 
'  Verdict  of  not  guilty  as  to  Bass  &  O'Neill.'  State  whether  or 
not  that  verdict  was  not  rendered  under  the  instructions  from 
Judge  Pennypacker,  when  he  instructed  them,  as  I  have 
read,  that  you  were  not  to  be  believed  under  any  circum- 
stances and  a  verdict  of  not  guilty  should  be  rendered. 

Objected  to.  Objection  overruled.  Exception  noted  for 
defendant  by  direction  of  the  court.  [4] 

Magistrate  Eisenbrown  was  asked  this  question: 

"Q.  That  was  the  reason  you  discharged  the  defendant, 
because  she  was  a  nonresident,  and  so  stated  at  that  time, 
didn't  you?" 

Objected  to.  Objection  sustained.  Exception  noted  for 
defendant  by  direction  of  the  court.  [5] 

The  stenographer,  Mr.  Clift,  was  asked  this  question: 

"Q.  Answer  the  first  question  I  put  to  you  by  reading  it 
off." 

Mr.  Wain:  I  object.  Objection  overruled.  Exception 
noted  for  defendant  by  direction  of  the  court.  [6-17] 

The  Court:  (Magistrate  Eisenbrown.) 

"Q.  Did  you  have  him  (Prader)  arrested?  A.  With  this 
man's  consent.  No,  he  was  not  arrested.  He  came  down  to 
the  magistrate  with  him.  Before  the  child  was  bom,  that  I 
have  denied  to  protect  this  man,  and  that  I  will  bring  doctors 
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in  the  house  that  will  prove  he  is  my  child,  and  I  am  willing 
to  serve  twenty  years'  imprisonment  for  denying  it  to  save 
the  man  I  have  saved  for  twenty  years.  After  his  wife  Fannie 
Abrahams  came  to  the  house  and  said  she  was  going  to  have 
me  arrested  for  fornication  and  bastardy,  him  and  me  to- 
gether, he  came  on  his  knees  to  me  and  said,  'The  only  way 
you  can  save  me  is  I  have  a  friend  in  the  same  dub  I  am  in. 
He  will  come  and  say  he  is  the  man  who  is  putting  up  for 
you  and  you  are  after  him  for  support.  Will  you  come  down 
to  a  friend  of  mine  by  the  name  of  Scott.  He  will  send  you 
there.  He  has  the  case  now.  You  go  down  and  meet  him. 
There  is  $50.00.  You  give  it  to  Prader  and  he  will  give  it 
back  to  you  and  say  you  will  settle  for  him,  sign  your  name, 
and  I  will  show  my  wife.  You  will  save  me  for  everything. 
For  God's  sake  will  you  do  it?'  I  hesitated  a  long  time.  At 
last  I  did  it.  Q.  You  brought  suit  against  the  traction  com- 
pany once,  did  you  not?  A.  I  certainly  did.  Q.  Charles 
Williams  brought  suit  as  your  husband  at  the  time?  A.  Never 
to  my  knowledge.  Q.  You  swore  to  the  statement  of  claim 
in  that  case,  did  you  not?  A.  I  certainly  did  swear  to  a 
statement  of  claim  that  I  was  injiu^.  Q.  And  that  this  man 
was  your  husband?  A.  Never.  I  was  l3dng  sometimes  \m- 
conscious  and  not  able  to  speak  and  had  hemorrhages.  I 
never  swore  to  any  such  thii^.  Q.  Do  you  remember  going 
before  Judge  Finletter  in  1888  and  testif}dng  that  your  son 
Alfred  was  Roach's  son?  A.  No,  sir.  Q.  Did  you  not  plead 
guilty  on  March  4,  1902,  to  a  bill  of  indictment.  No.  837, 
September  Sessions,  1901,  charging  you  with  keeping  a  dis- 
orderly house  and  keeping  a  bawdy  house?  A.  Never.  I 
will  sue  you  for  everything  you  are  worth  in  the  world. 
Q.  Were  you  charged,  February  Sessions,  1900,  No.  131,  as 
Helen  Williams,  alias  Madam  June,  with  fortune  telling? 
A.  No,  I  was  not.  They  indicted  me  certainly,  but  not  that 
I  ever  was  Madam  June.  They  said  I  told  fortunes.  That 
is  the  traction  company,  yes.  Q.  Please  read  that  transcript 
and  say  whether  that  is  the  testimony  taken " 

The  Court :  Read  it  aloud? 

Mr.  Wain:  Yes. 
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Objected  to  by  the  district  attorney.  Objection  sustained. 
Exception  for  defendant  noted  by  direction  of  the  court.  [18] 

"A.  He  did  testify  on  the  subject  of  the  identity.  Q. 
State  whether  or  not  he  identified  a  person  then  present  as 
the  man  he  married  on  September  4,  1906,  to  this  defendant 
in  Wilmington,  Delaware." 

Objected  to  by  the  district  attorney.  Objection  sus- 
tained. Exception  for  defendant  noted  by  direction  of  the 
court.  [19] 

Mr.  Wain :  I  want  to  make  a  formal  offer  of  the  typewritten 
notes. 

The  Court:  Identified  by  the  witness? 

Mr.  Wain:  Yes,  of  the  testimony  of  Rev.  George  Louis 
Wolfe,  pages  69  to  80,  inclusive. 

Objected  to  by  the  district  attorney.  Objection  sustained. 
Exception  for  defendant  noted  by  direction  of  the  court.  [20] 

The  learned  judge  erred  in  sustaining  the  commonwealth's 
objection  to  the  following  question  by  defendant: 

Mr.  Wain:  I  also  ask  the  witness  if  he  cannot,  by  reading 
these  notes  and  refreshing  his  memory  from  these  notes, 
state  exactly  what  the  testimony  of  George  Louis  Wolfe  was 
on  examination  in  chief  and  cross-examination,  after  he  was 
sworn  in  that  case  of  Conmionwealth  against  Abrams,  before 
Magistrate  Eisenbrown. 

Objected  to  by  the  district  attorney.  Objection  sus- 
tained. Exception  for  defendant  noted  by  direction  of  the 
court.  [21] 

Certain  letters  of  Samuel  Abrams  were  presented  by  de- 
fendant. 

The  district  attorney:  Inasmuch  as  this  is  a  matter  of  some 
importance,  I  ask  that  the  paper,  the  signature  to  which  the 
witness  has  identified  as  his,  and  the  paper  as  to  which  he 
sajrs  the  signature  is  not  his,  be  impoimded  by  the  court,  in 
order  that  the  commonwealth's  expert  may  examine  them  to- 
night. 

The  Court:  Is  there  any  objection  to  that? 

Mr.  Wain:  I  do  not  want  them  to  go  out  of  my  possession. 
I  will  show  them  to  any  expert  in  the  world.    They  are  not 
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offered  in  evidence.  They  will  be  offered  in  evidence  at  the 
proper  time. 

The  request  of  the  district  attorney  that  the  letters  be  im- 
pounded is  granted  by  the  court. 

An  exception  for  defendant  to  this  ruling  of  the  court  is 
noted  by  direction  of  the  court.  [22] 

The  prisoner  on  the  stand : 

"Q.  Were  you  not  tried  on  May  24,  1900,  imder  the  name 
of  Helen  Williams,  alias  Madam  Drajrton,  charged  with 
fortime  telling,  convicted  and  sentenced  to  one  year  in  the 
coimty  prison,  which  you  duly  served?'' 

Mr.  Wain:  I  object.  Objection  overruled.  Exception 
noted  for  defendant  by  direction  of  the  court.  [23] 

"Q.  Is  it  not  a  fact  that  you  were,  under  the  name  of 
Helen  Williams,  arrested  and  convicted  under  a  bill  of  in- 
dictment of  September  Sessions,  1901,  No.  837,  on  which 
you  were  tried  on  April  4,  1902,  for  keeping  a  disorderly 
house?  A.  Your  honor,  I  beg  you  to  make  Gray  prove  it. 
I  beg  you  to  make  him  prove  the  house  that  I  lived  in." 

Mr.  Wain:  I  object  to  the  question.  Objection  overruled. 
Exception  noted  for  defendant  by  direction  of  the  court.  [24] 

Verdict  of  guilty,  upon  which  the  defendant  was  sentenced 
to  two  years'  imprisonment. 

Errors  assigned  among  others  were  (1-33)  rulings  on  evi- 
dence, quoting  the  bill  of  exceptions,  either  set  forth  above, 
or  stated  in  the  opinion  of  the  Superior  Court. 

S.  Morris  Wdriy  with  him  Joseph  W.  Shannon,  WiUiam  B. 
Crawford  and  J(^n  W.  Wescott,  for  appellant. — ^The  district 
attorney  had  no  right  to  express  his  opinion  to  the  jury  that 
defendant  was  guilty  or  that  she  was  "going  to  jail  now:" 
Com.  V.  Bubnis,  197  Pa.  560;  Com.  v.  Nicely,  130  Pa.  261. 

The  district  attorney  had  no  right  to  state  to  the  jury  that 
the  isiSue  before  them  had  been  decided  by  the  magistrate 
adversely  to  the  defendant:  Hyslop  v.  Crozier,  1  Miles,  267; 
Fisher  v.  Penna.  Co.,  34  Pa.  Superior  Ct.  500;  Holden  v.  Penna. 
R.  R.  Co.,  169  Pa.  1 ;  Wagner  v.  Hazle  Twp.,  215  Pa.  219. 
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The  remarks  of  the  district  attorney  as  to  a  charge  in  an- 
other case  was  of  irreparable  injury  to  appellant:  Butler  v. 
Slam,  50  Pa.  456;  Wagner  v.  Hazle  Twp.,  215  Pa.  219. 

The  testimony  of  an  absent  or  deceased  witness  given  at 
a  former  trial  between  the  same  parties  touching  the  same 
subject-matter  is  admissible:  Com.  v.  Cleary,  148  Pa.  26;  Com, 
V.  Keck,  148  Pa.  639;  United  States  v.  Macomb,  5  McLean, 
286;  Summons  v.  Ohio,  5  Ohio  St.  325;  Rhine  v.  Robinson, 
27  Pa.  30;  P.  &  R.  R.  R.  Co.  v.  Spiearen,  47  Pa.  300. 

WiUiam  A.  Gray,  assistant  district  attorney,  with  him 
Samuel  P.  Rotan,  district  attorney,  for  appellee. 

Opinion  by  Rice,  P.  J.,  December  13,  1909: 

The  defendant  was  indicted  for  perjury  in  swearing  before 
a  magistrate  of  Philadelphia,  in  the  case  of  Commonwealth  v. 
Samuel  Abrams,  charged  by  her  with  desertion  and  nonsup- 
port,  first,  that  she  was  married  to  Abrams  on  September  4, 
1906,  by  the  Rev.  George  Lewis  Wolfe  at  Wilmington,  Dela- 
ware, second,  that  a  certain  man  then  and  there  produced  was 
not  Ellwood  Wilson,  her  first  husband. 

As  the  record  of  thatproceeding  was  admissible  as  induce- 
ment, though  not  to  prove  the  falsity  of  the  testimony  as- 
signed as  perjury,  it  is  not  apparent  that  there  was  reversible 
error  in  refusing  to  withdraw  a  juror  because  the  assistant  dis- 
trict attorney  stated  in  his  opening  that  he  would  prove  that 
the  magistrate  dismissed  the  proceeding.  The  case  differs 
substantially  from  Fisher  v.  Penna.  Co.,  34  Pa.  Superior  Ct. 
500,  for  there  the  objectionable  remark  of  counsel  related  to 
action  of  the  magistrate  that  could  not  be  proved  for  any  pur- 
pose. Of  course,  the  record  could  not  be  used  Intimately  for 
the  purpose  of  showing  the  opinion  of  the  magistrate  as  to  the 
trutiifulness  of  the  testimony  in  order  to  influence  their  judg- 
ment upon  that  question,  but  it  does  not  satisfactorily  appear 
that  it  was  permitted  to  be  used  for  that  purpose.  Therefore, 
the  first  and  fifth  assignments  are  overruled. 

The  remark  of  the  assistant  district  attorney,  made  in  the 
presence  of  the  jury,  to  the  defendant  when  under  cross- 
examination,  to  the  effect  that  her  turn  to  go  to  jail  had  come, 
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was  highly  objectionable  for  more  than  one  reason  and  he 
frankly  admits  that  it  ought  not  to  have  been  made.  It  was 
an  invasion  of  that  right  which  every  witness  has  when  tes- 
tifying to  protection  against  degrading  or  humiliating  ac- 
cusations directly  made  by  the  cross-examiner.  The  remarks 
of  Rogers,  J.,  in  Morss  v.  Palmer,  15  Pa.  51,  and  of  Pax- 
son,  J.,  in  Buck  v.  Com.,  107  Pa.  486,  relating  to  the  right  of 
witnesses  to  such  protection,  are  pertinent.  Moreover,  it  is 
proper  to  say  in  this  connection,  as  was  said  in  Com.  v.  Bub- 
nis,  197  Pa.  550,  that "  in  his  official  capacity,  clothed  with  the 
greatest  responsibiUties,  and  exercising  functions  in  a  measure 
judicial,  the  district  attorney  should  ever  be  cautious  in  ex- 
pressing to  a  jury  his  belief  in  the  guilt  of  the  accused."  See 
also  Com.  v.  Swartz,  37  Pa.  Superior  Ct.  507.  If  that  is  ever 
permissible  or  excusable,  it  is  not  so  when  the  accused  is  under 
cross-examination.  If  the  trial  judge  had  seen  fit  to  withdraw 
a  juror  because  of  the  remark,  the  commonwealth  would  have 
had  no  just  cause  to  complain.  We  cannot  say,  however,  that 
his  immediate  condemnation  of  the  remark  was  not  sufficient 
to  counteract  any  prejudicial  effect  it  might  have  had  other- 
wise, and  therefore  the  second  assignment  is  overruled.  See 
Cook  v.  Erie  Electric  Motor  Company,  225  Pa.  91. 

The  defendant  was  cross-examined  as  to  a  criminal  case 
or  cases  she  had  instituted  against  persons  named  Bass  and 
O'Neil,  and  several  questions  were  asked  her  as  to  the  testi- 
mony she  had  given  in  those  cases  and  as  to  the  statements 
she  had  made  to  the  assistant  district  attorney  at  the  time  of 
the  trial.  The  evident  purpose  of  this  cross-examination  was 
to  lay  ground  for  contradicting  her  testimony  in  the  present 
case  by  the  testimony  she  had  given  and  the  statements  she 
had  made  in  the  trial  of  the  cases  she  had  referred  to.  After 
having  been  cross-examined  at  some  length  as  to  these  matters, 
she  was  interrogated  as  to  her  recollection  as  to  what  happened 
at  the  trial,  and  repUed  that  in  some  things  her  recollection 
was  good  but  that  she  could  not  recollect  everything.  Thus 
far  there  is  no  objection  raised  to  the  cross-examination.  But 
then,  she  having  been  interrogated  as  to  who  presided  at  the 
trial  and  having  stated  that  it  was  Judge  Pbnnyp  acker,  the 
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assistant  district  attorney  was  permitted  under  objection  and 
exception  to  put  the  following  question  to  her,  reading  from  a 
newspaper  clipping :  "  Do  you  remember  him  saying  this  to  the 
jury : '  This  case  has  been  a  marvelous  exhibition  of  wickedness 
and  depravity  and  falsity,  but,  fortunately,  for  you  and  for 
the  cause  of  justice,  the  questions  which  arise  here  are  very 
simple.  The  prosecutrix  here  is  an  abandoned,  depraved  and 
untruthful  woman.  She  was  living  apart  from  her  husband. 
She  was  Uving  in  a  house  with  the  husband  of  another  woman. 
The  house  was  being  used  for  an  imlawful  business,  by  means 
of  which  disappointed  and  imhappy  women  were  deceived 
into  expending  their  money.  She  presented  the  man  who 
was  living  with  her  as  her  husband  and  she  did  it  so  formally 
as  to  make  that  presentation  in  the  shape  of  sworn  papers 
filed  in  a  case  in  court,  and  when  she  came  upon  this  stand 
she  did  not  hesitate  to  deny  that  this  was  what  she  had  done. 
When  she  discharged  from  that  house  the  man  who  had 
been  living  upon  her  bounty  for  years,  they  (the  defendants) 
did  not  hesitate,  as  his  friends,  to  go  to  her  to  persuade  her  to 
take  him  back  upon  the  same  terms.'"  This  was  not  legitimate 
cross-examination.  The  door  was  not  opened  for  its  admis- 
sion by  anything  that  she  had  testified  to  in  chief.  This  being 
so,  what  could  have  been  more  irrelevant  and  more  prejudicial 
to  the  defendant  than  to  prove  or  compel  her  to  admit  that  in 
the  trial  of  another  case  she  had  been  characterized  by  the 
eminent  presiding  judge  as  an  abandoned,  depraved  and  un- 
truthful woman.  But  it  may  be  said  that  as  she  did  not  ad- 
mit that  she  had  been  so  characterized,  no  harm  was  done. 
This  is  not  a  satisfactory  answer  to  the  assignment.  Ordi- 
narily, it  is  true,  it  is  not  sufficient  to  show  that  an  improper 
question,  either  in  form  or  in  substance,  has  been  put  to  a 
witness,  or  that  an  offer  of  irrelevant  evidence  has  b^n  made 
in  the  hearing  of  the  jury;  it  must  appear  that  the  answer 
given  to  the  question  or  the  evidence  received  under  the  offer 
tended  to  prejudice  the  appellant's  case.  This  is  the  general 
rule,  but  it  is  not  so  fixed  and  unvarying  as  to  prevent  the  ap- 
pellant from  assigning  for  error  and  the  appellate  court  from 
reviewing  a  ruling  against  his  objection  and  exception  whereby 
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wholly  foreign  and  irrelevant  matter,  manifestly  tending  to 
mislead  the  jury  to  his  prejudice,  was  got  before  them  under 
the  guise  of  cross-examination  or  an  offer  of  evidence.  In  the 
recent  case  of  Wagner  v.  Hazle  Township,  215  Pa.  219,  an 
offer  of  testimony  was  made  with  the  intention  to  bring  be- 
fore the  jury  an  irrelevant  fact.  In  reversing  the  judgment 
Justice  Mbstrezat  said:  "When  an  attorney  in  the  trial  of  a 
cause  willfully  and  intentionally  makes  an  offer  of  wholly  ir- 
relevant and  incompetent  evidence,  or  makes  improper  state- 
ments as  to  the  facts  in  his  address  to  the  jury,  clearly  unsup- 
ported by  any  evidence,  which  are  prejudicial  and  harmful  to 
the  opposite  party,  it  is  the  plain  duty  of  the  trial  judge,  of  his 
own  motion,  to  act  promptly  and  effectively  by  reprimanding 
counsel  and  withdrawing  a  juror  and  continuing  the  cause  at 
the  costs  of  the  client.  In  no  other  way  can  justice  be  ad- 
ministered and  the  rights  of  the  injured  party  be  protected." 
This  ruling  was  followed  and  applied  in  Saxton  v.  Pittsburg 
Railways  Co.,  219  Pa.  492,  and  the  principle  is  appUcable 
here.  As  plainly  as  actions  could,  the  assistant  district  at- 
torney conveyed  the  impression  that  he  was  reading,  no  doubt 
correctly,  from  the  charge  of  Judge  Pennypacker  in  the  case 
of  Com.  V.  Bass  and  O'Neil.  This  is  brought  out  very  clearly 
in  the  fourth  assignment  of  error,  wherein  it  appears  that  un- 
der objection  and  exception  he  was  permitted  to  ask  the  fol- 
lowing question:  "I  show  you  the  record,  February  28th, 
1900,  'Verdict  of  not  guilty  as  to  Bass  and  O'Neil.'  State 
whether  or  not  that  verdict  was  not  rendered  under  the  instruc- 
tions from  Judge  Pennypacker,  when  he  instructed  them, 
as  I  have  read,  that  you  were  not  to  be  believed  under  any 
cuxumstances  and  a  verdict  of  not  guilty  should  be  rendered." 
The  harm  was  done  as  soon  as  the  questions  were  asked  with 
the  sanction  of  the  court.  The  prejudicial  error  consists  in 
this,  not  that  the  eounsel  did  not  read  correctly  from  the 
charge  in  the  Bass  and  O'Neil  case,  but  that  the  common- 
wealth was  permitted  by  this  mode  of  cross-examination  to 
bring  before  the  jury  in  an  indirect  way  the  animadversions 
on  the  defendant's  character  and  conduct  made  by  another 
judge  in  his  charge  to  the  jury  in  another  case.  The  error  is 
Vol.  xli — 22 
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not  technical  but  substantial,  and  requires  a  reversal  of  the 
judgment.   The  third  and  fourth  assignments  are  sustained. 

Under  assignments  six  to  seventeen,  inclusive,  the  appel- 
lant's counsel  argues  the  question  of  the  admissibility,  in  the 
presentation  of  the  commonwealth's  case  in  chief,  of  certain 
portions  of  the  testimony  given  by  the  appellant  when  under 
cross-examination  at  the  hearing  before  the  magistrate  of 
the  desertion  and  nonsupport  proceeding  against  Abrams. 
Neither  the  disconnected  extracts  from  the  official  report  of 
the  trial  printed  in  the  appellant's  paper-book  nor  the  record 
sent  up  to  this  court,  shows  that  this  specific  question  was  dis- 
tinctly raised  in  the  court  below.  Going  to  the  original  record, 
we  find  that  one  of  the  court  stenographers  was  present  at  the 
hearing  before  the  magistrate  and  took  stenographically  the 
testimony  the  appellant  gave  at  that  hearing;  that  he  had  his 
stenographic  notes  transcribed  by  typewriting  in  longhand, 
he  dictating  to  the  typewriter  from  his  notes  and  carefully 
comparing  them  with  the  copy;  that  some  months  afterwards 
he  destroyed  his  stenographic  notes,  they  not  having  been 
taken  officially;  and  that  he  was  able  to  testify  and  did  testify, 
having  the  typewritten  transcript  of  the  testimony  before 
him,  as  follows : "  Q.  Does  the  testimony  that  you  have  identi- 
fied represent  actually  what  she  swore  to  under  oath  and  all 
that  she  swore  to?  Q.  The  words  that  came  from  her  mouth? 
A.  Yes,  sir."  He  further  testified  that  independently  of  his 
transcribed  notes,  he  had  a  recollection  of  some  of  the  matters 
testified  to  but  not  as  to  all.  Having  laid  these  grounds,  the 
assistant  district  attorney  proposed,  for  the  purpose  of  saving 
time,  that  the  transcript  be  admitted  and  incorporated  in  the 
official  report  of  the  trial,  without  reading  it  at  length,  as  the 
witness's  answer  to  this  question:  "Will  you  kindly  tell  me, 
refreshing  your  recollection  by  the  notes  of  testimony  that 
you  took  and  transcribed,  what  this  woman  swore  to  at  the 
hearing?"  At  first  this  was  assented  to  by  the  defendant's 
counsel,  but  after  some  further  cross-examination  he  with- 
drew his  assent  and  objected  upon  the  ground  that  the  notes 
and  the  transcript  had  not  been  properly  compared  and  that 
the  witness  had  no  knowledge  outside  the  notes.   Thereupon, 
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the  assistant  district  attorney  renewed  his  question  and  di- 
rected the  witness  to  answer  by  reading  from  the  transcript. 
To  this  the  defendant  objected  without  giving  any  other  rea- 
sons than  those  above  mentioned.  The  court  overruled  the 
objection,  and  the  defendant  excepted.  This  is  the  only  ex- 
ception taken  to  the  ruling  permitting  the  witness  to  testify 
in  the  manner  he  did.  No  exception  was  taken,  and  no  ob- 
jection was  raised  when  he  came  to  the  testimony  given  on 
cross-examination.  The  trial  judge  was  warranted  in  assum- 
ing that  the  defendant  raised  no  specific  objection  to  that  part 
of  the  testimony  which  would  not  apply  to  the  whole  of  the 
testimony.  In  short,  the  objections  that  were  made  were  not 
valid,  and  the  objection  now  urged  was  not  raised  at  the 
proper  time,  namely,  when  the  particular  parts  of  the  cross- 
examination  assigned  for  error  were  read.  It  is  a  proper  case 
for  the  application  of  the  general  rule  that  when  a  party,  oppos- 
ing the  admission  of  evidence,  enumerates  his  objections,  all 
that  are  not  enumerated  are  waived:  Lovett  v.  Mathews,  24 
Pa.  330;  Messmore  v.  Morrison,  172  Pa.  300;  Danley  v.  Dan- 
ley,  179  Pa.  170;  OToole  v.  Post  Printing,  etc.,  Co.,  179  Pa. 
271;  Gorman  v.  Bigler,  8  Pa.  Superior  Ct.  440;  United  Fruit 
Co.  V.  Bisese,  25  Pa.  Superior  Ct.  170.  The  case  is  very  much 
like  the  offer  of  a  deposition,  concerning  which  it  has  been 
frequently  held  that  if  any  part  of  the  deposition  is  legal 
evidence,  the  party  opposing  its  admission  ought  to  point  out 
the  objectionable  parts  so  that  the  other  party  may  withdraw 
them  or  the  court  may  exclude  them,  and  that  if  he  does  not 
point  them  out  the  admission  of  the  deposition  over  a  general 
objection  is  not  reversible  error:  Anderson  v.  Nefif,  11  S.  &  R. 
208;  Martin  v.  Kline,  157  Pa.  473.  These,  like  other  general 
rules,  may  be  liable  to  exceptions.  There  may  be  cases  where 
the  matter  objected  to  will  be  so  directly  and  manifestly  op- 
posed to  every  principle  of  justice  that  the  waiver  of  particu- 
lar objections  would  not  be  implied,  Anderson  v.  Porter, 
supra,  but  this  is  not  such  a  case.  In  addition  to  the  forego- 
ing reasons,  it  should  be  stated  that  the  assignments  of  error 
one  to  seventeen  do  not  conform  to  our  rules.  They  are  all 
overruled. 


Digitized  by 


Google 


340      COMMONWEALTH  v.  WILLIAMS,  AppeUant. 

Opinion  of  the  Ckmrt.  [41  Pa.  Superior  Ct. 

In  order  to  prove  the  testimony  a  witness  gave  in  the  hear- 
ing before  the  magistrate  of  the  case  of  Com.  v.  Abrams,  there 
should  have  been  preliminary  proof  that  he  was  beyond  the 
jurisdiction  of  the  court  or  for  other  reasons  could  not  be  pro- 
duced. It  is  stated;  in  appellant's  brief  of  argument,  that  such 
preliminary  proof  was  given,  but  it  is  not  printed  in  connec- 
tion with  the  assignments  eighteen  to  twenty-one,  or  any- 
where else  in  the  paper-book.  The  order  of  court,  permitting 
the  appellant  to  print  in  her  paper-book  only  such  portions  of 
the  transcript  of  testimony  as  in  the  judgment  of  her  counsel 
were  material  in  the  consideration  of  the  exceptions  and  the 
assignments  of  error,  did  not  relieve  her  from  the  duty  of 
printing  such  portions  of  the  testimony  as  manifestly  were  ab- 
solutely essential  in  such  consideration.  There  is  no  room  for 
difference  of  opinion  upon  the  proposition  that  in  determining 
the  question  whether  there  was  reversible  error  in  the  rulings 
compliuned  of  in  these  four  assignments,  it  is  absolutely  es- 
sential that  the  appellate  court  have  before  it  the  preliminary 
testimony  above  referred  to,  and  at  least  the  substance  of  the 
testimony  proposed  to  be  given.  It  is  not  supposable  that  the 
learned  counsel  for  the  appellant  judged  otherwise.  We  there- 
fore dismiss  these  assignments  without  discussing  the  ques- 
tion argued  by  counsel. 

In  the  twenty-second  assignment  complaint  is  made  of  the 
following  action  of  the  court:  The  defendant's  counsel,  for  the 
purpose  of  identification,  exhibited  to  Abrams,  when  under 
cross-examination,  certain  letters  purporting  to  bear  his  sig- 
natiu«,  and  before  they  had  been  offered  in  evidence,  the 
court,  at  the  request  of  the  assistant  district  attorney  and 
against  the  protest  and  objection  of  the  defendant's  counsel, 
impounded  them  in  order  that  the  commonwealth's  expert 
might  examine  them.  Whether  or  not  this  action  of  the  court 
before  the  letters  had  been  offered  in  evidence  was  strictly 
regular,  particularly  in  view  of  the  offer  of  the  defendant's 
eoimsel  to  show  them  to  any  expert  and  his  undertaking  to  cSer 
them  in  evidence  at  the  proper  time,  need  not  be  discussed. 
Be  that  as  it  may,  it  has  not  been  made  clear  that  the  action 
was  harmful  to  the  defendant's  case.    It  was  not  as  if  the 
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commonwealth  had  obtained  the  letters  in  this  mode  and  then 
offered  them  in  evidence  against  her.  It  was  her  intention  to 
offer  them  in  evidence  at  the  proper  time,  and  she  did  so. 
The  suggestion  that  the  constitutional  right  of  the  defendant 
not  to  be  required  to  give  evidence  against  herself,  is  without 
foundation.    The  assignment  is  overruled. 

In  the  recent  case  of  Com.  v.  Racco,  225  Pa.  113,  it  was  held 
that  where  the  accused  takes  the  stand  on  his  own  behalf,  he 
may  be  asked  on  cross-examination,  in  order  to  test  his  credi- 
bility, whether  he  had  not  been  convicted  and  sent  to  prison 
for  other  criminal  offenses;  and  if  he  answers  no,  it  may  be 
shown  by  other  witnesses,  for  the  purpose  of  contradicting 
him  and  impeaching  his  credibility,  that  he  had  made  declara- 
tions to  the  effect  that  he  had  been  convicted  and  sentenced 
for  such  crimes.  In  the  same  case  the  court  said :  "  In  Buck  v. 
Com.,  107  Pa.  486,  the  question  asked  the  witness  was  held 
to  have  been  improper  because  if  he  had  been  convicted  of 
embezzlement,  the  proper  evidence  of  that  fact  was  the  printed 
record.  We  do  not  now  approve  what  was  there  said,  and,  if 
it  is  to  be  regarded  as  an  expression  of  the  law,  it  is  overruled." 
It  follows  that  there  was  no  error  in  permitting  the  defendant 
to  be  asked  on  cross-examination  as  to  her  prior  conviction  of 
other  criminal  offenses.  The  twenty-third  and  twenty-fourth 
assignments  are  overruled. 

It  is  not  easy  to  see  how  the  mere  prior  arrest  of  a  witness 
upon  a  criminal  charge  can  affect  his  credibility;  and  in 
Stout  V.  Rassel,  2  Yeates,  334,  it  was  held  that  the  credit  of 
the  witness  is  not  to  be  impeached  by  charges  of  particular  of^ 
fenses  of  which  he  has  not  been  convicted.  The  questions  put 
to  the  defendant  upon  cross-examination,  which  are  quoted 
in  the  twenty-seventh,  twenty-eight,  twenty-ninth  and  thirty- 
second  assignments,  were  all  doubtful  of  propriety,  but  as  it 
does  not  appear  that  any  evidence  was  adduced  in  answer 
thereto  which  was  prejudicial  to  her,  the  assignments  are  not 
sustained. 

The  limits  of  cross-examination  of  a  defendant,  in  a  criminal 
case,  who  offers  himself  as  a  witness  are  largely  within  the 
discretion  of  the  trial  judge,  and  unless  that  discretion  was  so 
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abused  that  substantial  injury  has  resulted  to  the  accused, 
the  judgment  wiU  not  be  reversed:  Com.  v.  Racco,  supra.  A3 
already  pointed  out,  we  are  of  opinion  that  the  limits  of  proper 
cross-examination  were  transgressed  to  the  injury  of  Uie  de- 
fendant in  the  matters  complained  of  in  the  third  and  fourth 
assignments,  but  viewing  in  the  light  of  the  above  principle 
the  questions  propounded  to  the  defendant,  which  are  quoted 
in  the  twenty-fifth,  twenty-sixth,  thirtieth,  thirty-first  and 
thirty-third  assignments,  we  caimot  say  that  there  was  re- 
versible error  in  overruling  the  objections. 

It  is  admitted  that  the  learned  judge  was  mistaken  in  say- 
ing in  that  portion  of  his  charge,  which  is  the  subject  of  the 
thu-ty-fourth  assignment,  that  the  statement  in  the  action 
against  the  traction  company  was  sworn  to,  but  the  error  was 
probably  cured  by  the  remark  of  the  assistant  district  at- 
torney to  the  learned  trial  judge  in  the  presence  of  the  jury 
with  regard  to  that  matter.  If  the  instructions  in  the  first 
part  of  this  assignment  of  error  were  all  that  had  been  given, 
they  would  have  had  a  tendency  to  mislead  as  to  the  true 
nature  of  the  issue,  the  burden  of  proof  and  the  quality  oi 
proof  required  of  the  commonweallJi.  But  taken  in  connec- 
tion with  other  portions  of  the  charge,  we  cannot  say  that 
they  were  misleading. 

The  remaining  assignments  of  error  do  not  require  particu- 
lar discussion.  We  are  of  opinion  that  the  answers  of  the 
learned  judge  to  the  question  propounded  by  the  jury,  and  to 
the  first  and  eighth  points  presented  by  the  defendant's 
counsel,  were  proper. 

The  judgment  is  reversed,  and  venire  facias  de  novo 
awarded. 
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Simpson  v.  Carroll,  Appellant. 

Appeals — Aasignmenta  of  error — Poinis  and  answers. 

1.  When  an  assignment  of  error  is  to  an  answer  to  a  point  both  the 
point  and  the  answer  must  be  set  forth  in  the  assignment. 

2.  An  assignment  of  error  relating  to  the  charge  of  the  court  is  im- 
proper if  it  assigns  a  portion  of  the  charge  relating  to  a  distinct  sub- 
ject, but  does  not  give  the  entire  portion  of  the  charge  relating  to  that 
subject. 

Argued  Oct.  8,  1909.  Appeal,  No.  4,  Oct.  T.,  1909,  by  de- 
fendant,  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  Dec.  T., 
1903,  No.  2,176,  on  verdict  for  plaintiffs  in  case  of  J.  Wallace 
Simpson,  who  survives  the  late  Lewis  P.  Simpson,  and  J.  Wal- 
lace Simpson;  trading  as  L.  P.  Simpson  &  Son,  v.  William  H. 
Carroll.  Before  Rice,  P.  J.,  Porter,  Henderson,  Morri- 
son, Orlady,  Head  and  Beaver,  JJ.   AflSrmed. 

Assumpsit  to  recover  broker^s  commissions.  Before  Will- 
son,  P.  J. 

Verdict  and  judgment  for  plaintiffs  for  $712.88.  Defend- 
ant appealed. 

Errors  assigned  were  in  the  following  form: 

1.  The  learned  judge  in  the  court  below  erred  in  not  af- 
firming the  defendant's  fourth  point. 

2.  The  learned  judge  in  the  court  below  erred  in  not  af- 
firming the  defendant's  fifth  point. 

3.  The  learned  judge  in  the  court  below  erred  when  he 
said  to  the  jury  in  his  charge  (p.  61) :  "It  does  not  make  any 
difference,  in  my  judgment,  whether  there  was  any  good 
reason  why  the  defendant  should  have  been  willing  to  give 
a  bond  and  not  a  mortgage.  There  might  have  been  some 
reason  arising  out  of  his  own  experience,  or  perhaps  out  of 
some  false  impression  as  to  what  the  advantage  or  disadvan- 
tage of  a  bond;  as  compared  with  a  mortgage,  would  be.  That 
for  some  reason  or  other  the  trust  company  did  not  want  to 
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take  a  bond  and  preferred  a  mortgage  appears  evidently  from 
the  evidence.  There  might  have  been  an  equally  good  reason 
why  the  defendant  did  not  want  to  give  a  mortgage  and  pre- 
ferred to  give  a  bond.  I  do  not  know  whether  there  was  or 
not;  but  that  does  not  make  any  difference  in  my  judgment." 

William  H.  R.  Lukens,  for  appellant. 

John  Weaver,  for  appellees. 

Opinion  by  Beaver,  J.,  December  13,  1909: 

The  plaintiffs  sought  to  recover  from  the  defendant  a 
broker's  commission  of  two  per  cent  for  securing  a  loan  upon 
certain  mortgages  which  were  to  be  given  as  security  there- 
for. The  evidence  showed  that  the  plaintiffs  seciu^  an  agree- 
ment on  the  part  of  the  Tradesmen's  Trust  Company  to  make 
the  loan  desired,  provided  additional  security  were  given 
therefor.  It  was  claimed  on  the  part  of  the  plaintiffs  that 
that  additional  security  was  a  mortgage  upon  certain  prop- 
erty in  Atlantic  City.  The  defendant  claimed  that  the  addi- 
tional security  which  he  agreed  to  give  was  a  general  bond. 
This  seemed  to  be  the  material  question  of  difference  between 
the  parties. 

There  are  three  assignments  of  error.  The  first  is:  "The 
learned  judge  in  the  court  below  erred  in  not  aflirming  the 
defendant's  fourth  point."  The  second:  "The  learned  judge 
in  the  court  below  erred  in  not  affirming  the  defendant's 
fifth  point."  These  assignments  are  not  in  accordance  with 
our  fifteenth  rule,  which  requires  that:  "When  the  error  as- 
signed is  to  the  charge  of  the  court,  or  to  answers  to  points, 
or  to  findings  of  fact  or  law,  the  part  of  the  charge,  or  the 
points  and  answers,  or  findings  referred  to  must  be  quoted 
totidem  verbis  in  the  assignment."  We  have  neither  the 
points  nor  the  answers  quoted  in  these  assignments,  which 
are,  therefore,  fatally  defective.  They  are,  therefore,  as  re- 
quired in  our  sixteenth  rule,  disregarded. 

The  third  assignment  relates  to  the  charge  of  the  court. 
It  assigns  a  portion  of  the  charge  relating  to  a  distinct  sub- 
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ject  but  does  not  give  the  entire  portion  of  the  charge  relating 
to  that  subject.  Indeed  the  portion  of  the  charge  assigned 
stops  at  a  point  therein  which  fails  to  give  all  that  the  judge 
said  upon  the  subject.  What  was  said  subsequently  was  a 
practical  and  satisfactory  explanation  of  what  is  objected  to 
by  the  defendant. 

The  judge  said,  as  assigned  for  error  in  the  defendant's 
third  assignment:  "It  does  not  make  any  difference,  in  my 
judgment,  whether  there  was  any  good  reason  why  the  de- 
fendant should  have  been  willing  to  give  a  bond  and  not  a 
mortgage.  There  might  have  been  some  reason  arising  out 
of  his  own  experience,  or  perhaps  out  of  some  false  impres- 
sion as  to  what  the  advantage  or  disadvantage  of  a  bond  as 
compared  with  a  mortgage  would  be.  That  for  some  reason 
or  other  the  trust  company  did  not  want  to  take  a  bond,  and 
preferred  a  mortgage  appears  evidently  from  the  evidence. 
There  might  have  been  an  equally  good  reason  why  the  de- 
fendant did  not  want  to  give  a  mortgage  and  preferred  to 
give  a  bond.  I  do  know  whether  there  was  or  not.  But  that 
does  not  make  any  difference  in  my  judgment."  Here  the 
assignment  ends.  The  court  in  its  charge  goes  on  to  say: 
"If,  in  point  of  fact,  the  arrangement  between  the  two  men 
was  that  the  defendant  should  give  what  has  been  called  a 
general  bond,  and  he  refused  and  declined  or  did  not  agree 
to  give  a  mortgage,  and  the  plaintiff  was  not  able  to  arrange 
to  borrow  the  money  by  the  giving  of  a  bond,  then  the  plain- 
tiff is  not  entitled  to  a  verdict.  But>  if  you  determine  that 
he  did  agree  to  give  a  mortgage,  if  the  plaintiff  was  author- 
ized to  state  that  to  the  Tradesmen's  Trust  Company  as  a 
part  of  the  arrangement  imder  which  they  were  to  lend  the 
money,  and  they  agreed  to  lend  the  money,  and  the  defend- 
ant had  agreed  to  pay  the  two  per  cent  commission,  then  the 
plaintiff  is  entitled  to  a  verdict  in  his  favor,  and  just  as  you 
settle  that  question  your  verdict  should  be." 

This  makes  it  clear  that  what  the  court  said  to  the  jury, 
taking  it  as  a  whole,  was  entirely  proper,  and  that  the  only 
question  submitted  to  them  was  whether  the  defendant 
agreed  to  give  a  mortgage,  as  requested  by  the  party  seciu^ 
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by  the  plaintiffs  to  make  a  loan  on  the  defendant's  securi- 
ties, or  the  defendant  offered  instead  of  a  mortgage  a  general 
bond  and  refused  to  give  the  mortgage  required,  and  further 
that  the  defendant  had  agreed  to  pay  the  two  per  cent  com- 
mission, as  claimed  by  the  plaintiffs.  This  was  a  fair  and 
full  submission  of  the  entire  point  at  issue  to  the  jury,  and, 
in  view  of  what  followed,  the  part  of  the  charge  contained 
in  the  third  assignment  of  error  was  entirely  proper.  The 
reasons  which  may  have  influenced  the  plaintiffs  or  the  trust 
company  with  which  they  negotiated  in  requiring  a  mort- 
gage and  those  which  influenced  the  defendant  in  refusing 
to  give  a  mortgage  but  agreeing  to  give  a  general  bond,  as 
the  court  intimated,  made  no  real  difference.  We  are  not, 
nor  was  the  court  below,  concerned  with  the  mental  states 
or  the  reasons  influencing  the  parties  negotiating  for  this 
loan.  The  real  question  was,  Did  the  defendant  agree  to  give 
a  mortgage,  as  required  by  the  trust  company  with  which 
the  plaintiffs  negotiated?  If  he  did,  he  was  bound  to  carry 
out  the  agreement,  and  the  commission  claimed  by  the  plain- 
tiffs was  earned. 

The  third  assignment  of  error  might  also  be  well  disre- 
garded, because  it  assigns  but  a  portion  of  the  charge  relating 
to  the  subject  under  discussion  and  omits  what  is  essential 
to  an  understanding  of  what  the  court  actually  submitted  to 
the  jury.  We  prefer,  however,  to  supplement  the  assignment 
by  what  the  court  did  say  in  regard  to  the  subject,  and  to 
aflSrm  the  judgment  because  the  charge  was  full,  clear  and 
adequate  and  in  no  way  unfairly  affected  the  defendant. 

Judgment  affirmed. 
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Simpson  v.  Kerkeslager,  Appellant. 

Bankru'pUy — Receiver — Insurance — Payment  of  premiums — Mie^ 
take  as  to  title — Personal  liability  of  receiver. 

Where  a  receiver  of  a  bankrupt  firm  is  orally  directed  by  the  referee 
at  a  creditors'  meeting  to  insure  certain  real  estate,  and  he  complies 
with  this  request  by  placing  the  insurance  with  an  insiurance  agent  who 
is  personally  present  at  the  meeting,  and  it  turns  out  after  the  expira- 
tion of  some  time,  and  after  the  agent  had  paid  over  the  premiums  out 
of  his  own  pocket  to  his  company,  that  the  building  insured  was  not  the 
property  of  the  bankrupt,  the  leoeiver  wiU  be  personally  responsible  to 
the  insurance  agent  for  the  premiums  paid  by  the  latter. 

Argued  Oct.  13,  1909.  Appeal,  No.  140,  Oct.  T.  1909,  by 
defendant,  from  order  of  C.  P.  No.  3,  Phila.  Co.,  Sept.  T., 
1908,  No.  2,445,  making  absolute  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense  in  case  of  B.  Mitchell  Simp- 
son et  al.,  trading  as  William  A.  Simpson  &  Son,  v.  Milton  W. 
Kerkeslager.  Before  Rice,  P.  J.,  Porter,  Henderson, 
Morrison,  Orlady,  Head  and  Beaver,  JJ.   Affirmed. 

Assumpsit  against  a  receiver  in  bankruptcy  to  hold  him 
personally  liable  for  premiums  paid  for  insurance  of  real  es- 
tate.  Before  Ferguson,  J. 

The  affidavit  of  defense  averred  that  on  October  20,  1907, 
he  was  appointed  receiver  of  the  bankrupt  firm  of  Isaac  Wilde 
and  Greorge  Daymon,  trading  as  Robert  Wilde's  Son. 

That  at  the  time  of  the  first  meeting  of  said  creditors  as 
aforesaid  and  until  July,  1908,  the  building  and  machinery 
contained  therein  and  insured  by  said  plaintiff  was  commonly 
beUeved  to  be  the  property  of  the  bankrupt  estate,  such  be- 
Uef  having  been  based  upon  the  following  statement,  as  it 
appeared  in  the  books  of  the  said  bankrupt  estate: 

"May  1,  1905. 

"Isaac  Wilde  and  George  C.  Daymon,  trading  as  Robert 
Wilde's  Son,  commenced  business  this  day  for  the  manufac- 
ture and  sale  of  Carpet  Yams  at  Leverington  avenue  and 
Wilde  St.,  Manayunk,  Philadelphia. 

**A11  profits  and  losses  to  be  equally  divided  between  them. 
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''Inventory  at  the  commencement  of  business  as  follows: 

Cash  as  per  Cash  Book $     673.37 

Real  Estate  as  per  Ledger 21,000.00 

Machinery — Personal  Property 10,000.00 

Merchandise  on  Hand 8,685.55 

Book  Accounts 2,665.09 

Mortgages 21,500.00 

Book  Accounts 47,786.W 

It  also  appeared  by  "Schedule  B,  Statement  of  all  Prop- 
erty of  the  Bankrupt/'  forming  part  of  debtors'  schedule, 
which  was  signed  and  sworn  to  by  said  George  C.  Daymcm, 
and  filed  in  the  district  court  aforesaid,  the  said  real  estate 
and  machinery  contained  therein  was  declared  to  be  the  prop- 
erty of  said  bankrupt  estate.  A  true  copy  of  said  schedule, 
marked  exhibit  ''A,''  is  hereto  annexed  and  made  part  herectf. 

That  after  several  meetings  of  the  creditors  of  said  bank- 
rupt estate,  at  all  of  which  considerable  testimony  was  pre- 
sented for  the  purpose  of  ascertaining  the  ownership  of  the 
real  estate  in  question,  the  learned  referee,  Honorable  Alfred 
Ebiver,  on  February  8, 1908,  decided  that  said  real  estate  was 
owned  by  Isaac  \^de  individually  and  not  by  said  bank- 
rupt estate.  Upon  a  petition  to  review  the  findings  of  said 
referee,  filed  by  Brown  Brothers,  a  creditor  of  said  bankrupt 
estate,  the  district  court  in  an  opinion  filed  by  HonoraUe 
Judge  Holland  on  July  8, 1908,  confirmed  the  referee's  order 
in  the  following: 

Your  petitioner  is  advised  and  believes  and  therefore  avers 
that,  in  view  of  the  aforesaid  entry  or  statement  made  in  the 
books  of  said  bankrupt  estate  and  of  the  sworn  statement 
appearing  in  schedule  B  hereinbefore  mentioned,  it  was  his 
duty  as  receiver  as  aforesaid,  to  regard  said  real  estate  as  the 
property  of  the  bankrupt  estate,  until  the  ownership  thereof 
had  been  judicially  determined,  and  it  was  his  duty  in  the 
exercise  of  his  sound  judgment  to  protect  said  real  estate 
from  loss  by  fire  for  the  bcoiefit  of  the  creditors  of  said  bank- 
rupt estate. 

Defendant  denies  that  the  bankrupt  estate  of  Isaac  Wilde 
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ahd  Geoi^  C.  Daymon,  trading  as  Robert  Wilde's  Son,  for 
which  estate  the  said  defendant  was  and  is  receiver,  was  de- 
void of  assets  with  which  to  pay  the  claim  for  which  the  suit 
was  brought,  but  on  the  contrary,  he  received  the  sum  of 
1900  from  the  sale  of  a  lot  of  carpet  waste,  and  on  Novem- 
ber 7,  1908,  he  filed  his  account  of  said  sum  in  the  said  dis- 
trict court  of  the  United  States,  which  account  is  and  has, 
since  that  time,  been  before  the  said  referee,  Alfred  Driver, 
for  audit. 

Deponent  avers  that  William  M.  Simpson,  one  of  the  above- 
named  plaintiffs,  was  present  at  the  first  meeting  of  the  cred- 
itors of  Isaac  Wilde  and  George  C.  Daymon,  trading  as 
Robert  A^^de's  Son,  bankrupt,  above  particularly  mentioned, 
and  subsequently,  about  a  week  thereafter,  called  upon  the 
said  receiver  to  solicit  an  order  for  the  fire  insurance  that  was 
required,  and  to  ascertain  the  manner  in  which  said  policies 
should  be  written,  so  that  he  had  full  knowledge  of  the  fact 
that  Milton  W.  Kerkeslager  was  appointed  receiver  and  trus- 
tee of  the  said  bankrupt's  estate. 

That  as  receiver  of  said  bankrupt  estate,  your  deponent, 
believing  it  to  be  his  duty  to  preserve  the  said  bankrupt  es- 
tate and  protect  the  interests  of  the  creditors  thereof,  and 
acting  imder  the  express  oral  direction  of  the  referee,  Hon- 
orable Alfred  Driver,  ordered  and  requested  said  plaintiff 
to  place  fire  insurance  upon  the  building  and  the  machinery 
contained  therein,  situate  on  the  southwest  comer  of  Lever- 
ington  avenue  and  Wilde  street,  as  aforesaid,  said  insurance 
policies  to  be  in  the  name  of  ''Milton  W.  Kerkeslager,  Re- 
ceiver, Owner." 

That  pursuant  to  said  order  and  request,  all  the  policies 
mentioned  in  said  plaintiff's  statement  of  claim  were  written 
and  delivered  by  said  plaintiff  to  said  receiver  in  the  name 
of  said  "Milton  W.  Kerkeslager,  Receiver,  Owner,"  and  the 
premiums  therefor  were  charged  to  said  receiver. 

The  court  made  absolute  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense. 

Error  assigned  was  the  order  of  the  coiut. 
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Danid  A.  Stewart,  for  appellant. — ^The  doctrine  of  princi- 
pal and  agent  has  no  application.  A  receiver  is  the  agent  of 
no  one.  He  is  an  officer  of  the  court  appointing  him,  and  is 
clothed  with  all  the  power  and  responsilHlity  fitting  such  an 
appointment:  Schwartz  v.  Oil  Co.,  153  Pa.  283;  Walker  v. 
Morris,  14  Ga.  323;  Henry  v.  Kaufman,  24  Md.  1;  Com.  v. 
Young,  11  Phila.  606. 

If  the  lower  court  is  sustained,  it  is  submitted  that  the  risk 
of  anyone  acting  in  a  fiduciary  capacity  would  be  extremely 
great,  as  his  individual  liability  would  be  subject  to  attack 
upon  the  slightest  provocation,  and  especially  so  where  the 
estate  of  the  decedent,  ward,  debtor,  etc.,  ultimately  proved 
to  be  insolvent. 

Frederick  A.  Scbemheimer,  for  appellees. — ^The  doctrine  of 
"Principal  and  Agent"  need  not  be  "assumed"  to  be  appli- 
cable to  this  case;  it  is  applicable:  Kroeger  v.  Pitcaim,  101 
Pa.  311 ;  Wolff  v.  Wilson,  28  Pa.  Superior  a.  511. 

A  receiver  is  liable  to  any  person  who  sustains  loss  by 
reason  of  the  receiver's  negligence  or  misconduct  with  ref- 
erence to  the  receivership  property:  McCay  v.  Black,  14  Phila. 
635. 

Opinion  by  Beavbb,  J.,  December  13, 1909: 
Assuming  as  facts  the  allegations  of  the  defendant's  af- 
fidavit of  defense,  the  referee  in  bankruptcy  directed  the  de- 
fendant, the  receiver  and  trustee  of  the  bankrupt  estate  of 
Isaac  Wilde  and  George  Dajrmon,  copartners,  tradng  as  Rob- 
ert Wilde's  Son,  to  secure  fire  insurance  upon  certain  real 
estate  described  in  the  schedule  of  the  bankrupt  estate,  and 
that,  in  pursuance  of  said  direction,  the  defendant,  as  receiver 
of  the  said  bankrupt  estate,  ordered  and  requested  the  plain- 
tiffs to  place  fire  insurance  upon  the  building  and  the  ma- 
chinery contained  therein,  situate  on  the  southwest  comer 
of  Leverington  avenue  and  Wilde  street  as  aforesaid,  said  in- 
surance policies  to  be  in  the  name  of  Milton  W.  Kerkeslager, 
receiver,  owner.  That,  at  the  meeting  of  the  creditors  of  the 
bankrupt  firm,  one  of  the  plaintiffs  was  present  and  "had  full 
knowledge  of  the  fact  that  Milton  W.  Kerkeslager  was  ap« 
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pointed  receiver  and  trustee  of  the  said  bankrapt's  estate." 
''That,  pursuant  to  said  order  and  request,  all  the  policies 
mentioned  in  said  plaintiff's  statement  of  claim  were  written 
and  delivered  by  said  plaintiff  to  said  receiver  in  the  name  of 
the  said '  Milton  W.  Kerkeslager,  receiver,  owner,'  and  the  pre- 
miums therefor  were  charged  to  said  receiver,  as  appears  by 
statement  received  by  said  receiver  from  said  plaintiff." 
"That,  at  the  time  said  fire  insurance  policies  were  written, 
placed  or  delivered,  he  (the  receiver)  had  no  insurable  inter- 
est in  the  said  building  and  the  machinery  contained  therein, 
situate  on  the  southwest  comer  of  Leverington  avenue  and 
Wilde  street,  as  aforesaid,  nor  did  he  acquire  any  insurable 
interest  in  said  insured  premises  during  the  life  of  said  several 
policies." 

The  claim  is,  therefore,  made  that  the  plaintiffs'  claim,  as 
set  forth  in  said  statement  of  claim,  is  upon  Milton  Kerkes- 
lager, receiver  of  the  bankrupt  estate  of  Robert  Wilde's  Son 
as  aforesaid,  and  not  upon  the  defendant  as  an  individual. 

Assuming  that  the  referee  in  bankruptcy,  the  trustee  and 
receiver  of  the  bankrupt  estate,  and  the  plaintiffs  were  all  in 
error  as  to  the  ownership  of  the  property  insured,  it  is  clearly 
apparent  from  the  affidavit  of  defense  that  the  defendant 
allowed  the  policies  to  remain  in  full  force  during  the  period 
for  which  they  were  written.  It  does  not  appear  fropi  the 
affidavit  of  defense  when  the  defendant  discovered  that  he 
had  no  insurable  interest  in  the  property  insured;  in  other 
words,  that  the  title  to  the  said  property  had  not  been  in  the 
bankrupt  estate  prior  to  the  adjudication  in  bankruptcy.  It 
would  seem,  however,  from  the  absence  of  any  allegation  to 
the  contrary,  that  he  had  not  apprised  the  plaintiffs  of  his 
lack  of  insurable  interest  prior  to  the  bringing  of  this  suit,  or 
at  least  imtil  after  the  pohcies  of  insurance  had  expired,  nor 
is  there  any  denial  on  his  part  that  the  plaintiffs,  as  alleged 
in  their  statement,  had  paid  over  the  amount  of  the  insurance, 
less  their  commissions,  to  the  companies  entitled  to  receive 
the  same,  in  accordance  with  the  bills  rendered.  The  practi- 
cal question,  therefore,  is,  Upon  whom  shall  the  loss  for  the 
payment  of  the  insurance  fall — upon  the  plaintiffs  who  were 
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ordered  and  directed  to  place  said  insurance  by  the  defendant, 
or  upon  the  defendant  who  gave  the  direction? 

In  Kroeger  v.  Pitcaim,  101  Pa.  311,  Mr.  Justice  Sterrbtt, 
after  stating  the  facts  of  the  case,  in  which  the  plaintiff  who 
had  received  a  policy  of  insurance  from  the  defendant,  as 
agent,  representing  an  insurance  compaior,  in  and  by  which 
the  plaintiff  was  allowed  to  keep  in  stock  a  certain  amount 
of  carbon  oil  and  after  the  loss  of  his  property  it  was  discov- 
ered that  such  permission  was  not  given  by  the  policy  or 
allowed  by  the  company  and  an  attempt  was  made  to  re- 
cover the  amount  of  the  insurance  from  the  agent,  says : "  Why 
should  not  the  defendant  be  personally  responsible,  in  like 
manner,  for  the  consequences,  if  he,  assuming  to  act  for  the 
company,  overstepped  the  boundary  of  his  authority  and 
thereby  misled  the  plaintiff  to  his  injury,  whether  intention- 
ally or  not?  The  only  difference  is  that  in  the  latter  the  au- 
thority is  self-assumed,  while  in  the  former  (that  is  in  the  case 
of  a  president  or  other  officer  of  the  company)  it  is  actual; 
but  that  cannot  be  urged  as  a  sufficient  reason  why  plaintiff, 
who  is  blameless  in  both  cases,  should  bear  the  loss  in  one  and 
not  in  the  other.  As  a  general  rule,  'whenever  a  party  under- 
takes to  do  any  act  as  the  agent  of  another,  if  he  does  not 
possess  any  authority  from  the  principal  therefor,  or  if  he 
exceeds  the  authority  delegated  to  him,  he  will  be  personally 
liable  to  the  person  with  whom  he  is  dealmg  for  or  on  account 
of  his  principal :'  Story  on  Agency,  264.  The  same  principle 
is  recognized  in  Evans  on  Agency,  *301 ;  Whart.  on  Agency, 
524;  2  Smith's  Lead.  Cases,  380,  note;  1  Pars,  on  Cont.  67, 
and  in  numerous  adjudicated  cases,  among  which  are:  Hamp- 
ton V.  Speckenagle,  9  S.  &  R.  212,  222;  Layng  v.  Stewart,  1 
W.  &  S.  222,  226;  McConn  v.  Lady,  10  W.  N.  C.  493;  Jefts  v. 
York,  64  Mass.  392;  Baltzen  v.  Nicolay,  53  N.  Y.  467.  In  the 
latter  case,  it  is  said,  the  reason  why  an  agent  is  liable  in  dam- 
ages to  the  person  with  whom  he  contracts,  when  he  exceeds 
the  authority,  is  that  the  party  dealing  with  him  is  deprived 
of  any  iiemedy  upon  the  contract  against  the  principal.  The 
contract,  though  in  form  that  of  the  principal,  is  not  his  in 
fact,  md  it  is  but  just  that  the  loss,  occasioned  by  there  being 
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no  valid  contract  with  him,  should  be  borne  by  the  agent  who 
contracted  for  him  without  authority.  In  Layng  v.  Stewart, 
1  W.  &  S.  222,  Mr.  Justice  Huston  says : '  It  is  not  worth  while 
to  be  learned  on  very  plain  matters.  The  cases  cited  show 
that,  if  an  agent  goes  beyond  his  authority  and  employs  a  per- 
son, his  principal  is  not  bound,  and  in  such  case  the  agent  is 
bound.'  The  plamtiff  in  error,  in  McConn  v.  Lady,  10  W.  N.  C. 
493,  made  a  contract,  believing  he  had  authority  to  do  so,  and 
not  intending  to  bind  himself  personally.  The  jury  found  he 
had  no  authority  to  make  the  contract  as  agent,  arid  this  court, 
in  aflfirming  the  judgment,  said:  'It  was  a  question  of  fact 
submitted  to  the  jury,  whether  the  plaintiff  in  error  had  au- 
thority from  the  school  board  to  make  the  contract  as  their 
agent.  They  found  he  had  not.  He  was  personally  liable 
whether  he  made  the  contract  in  his  own  name  or  in  the  name 
of  his  alleged  principal.  It  is  a  mistake- to  suppose  that  the 
only  remedy  was  an  action  against  him  for  the  wrong.  The 
party  can  elect  to  treat  the  agent  as  a  principal  in  the  con- 
tract.' " 

Applying  the  principles  here  set  forth,  it  seems  to  us  that 
the  defendant  was  liable  to  the  plaintiffs.  He  believed  that 
he  had  the  authority  to  make  the  contract  for  insurance,  as 
receiver  of  the  bankrupt  firm.  He  had  no  authority,  because, 
as  appears  in  his  affidavit,  he  had  no  insurable  interest,  that 
is,  as  we  understand  it,  the  bankrupt  firm  for  which  he  was 
receiver  had  no  title  to  the  property.  It  was  doubtless  his 
duty  to  ascertain  just  what  he  had  to  insure.  He  cannot 
visit  the  effects  of  his  failure  to  do  so  upon  the  plaintiffs,  upon 
whom  no  such  obligation  rested.  To  the  same  effect  is  Wolff 
V.  Wilson,  28  Pa.  Superior  Ct.  511.  See  also  Hopkins  v. 
Everly,  150  Pa.  117. 

The  defendant  seeks  to  shelter  himself  behind  the  direc- 
tion of  the  referee  in  bankruptcy,  but  we  cannot  assent  to  the 
proposition  that  the  plaintiffs  are  to  suffer  loss  because  the  re- 
ceiver failed  to  discharge  his  duty  in  ascertaining  whether  or 
not  there  was  an  insurable  interest  in  the  bankrupt  estate 
which  had  been  transferred  to  him,  which  he  was  under  obli- 
gation to  protect. 
Vol.  xli— 23 
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As  between  the  plaintiffs  and  the  defendant,  the  loss,  if 
^ny,  should  fall  upon  the  defendant,  who,  although  guilty  of 
no  fraud  or  intentional  misrepresentation,  has,  nevertheless, 
by  his  failure  to  ascertain  what  his  rights  and  duties  were, 
caused  it. 

Judgment  aflSrmed. 


Rementer  v.  Philadelphia,  Appellant  (No.  1). 

Negligence — Municipalities — Sewer  inlet — Contributory  negligence — 
Pushing  baby  carriage  in  street. 

In  an  action  by  a  woman  against  a  city  to  recover  damage  for  per^ 
sonal  injuries  occasioned  by  a  break  in  the  comer  of  a  sewer  inlet  into 
which  she  fell  while  crossing  a  street,  the  plaintiff  cannot  be  charged 
with  contributory  negligence  as  a  matter  of  law,  because,  at  the  time  of 
the  accident,  she  was  pushing  before  her  a  baby  carriage  with  a  canopy, 
which  obstructed  her  view  of  the  break  in  the  street. 

Argued  Oct.  19,  1909.  Appeal,  No.  89,  Oct.  T.,  1909,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  Sept.  T., 
1906,  No.  572,  on  verdict  for  plaintiffs  in  case  of  John  D. 
Rementer  and  Elizabeth  S.,  his  wife,  v.  CSty  of  Philadelphia. 
Before  Rice,  P.  J.,  Porter,  Henderson,  Morrison,  Orlady 
and  Beaver,  JJ.   Afltaned. 

Trespass  to  recover  damages  for  personal  injuries.  Before 
Br^gy,  p.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  John  D.  Rementer  for  $500,  and 
for  Elizabeth  S.  Rementer  for  $300.    Defendant  appealed. 

Errors  assigned  were  (1)  refusal  of  binding  instructions  for 
defendant,  and  (2)  dismissing  motion  for  judgment  non  ob- 
stante veredicto. 

Harry  T.  Kingston,  assistant  city  solicitor,  with  him 
J.  Howard  Gendeli,  dty  solicitor,  for  appellant. — ^The  plain* 
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tififs  were  guilty  of  contributory  negligence  and  the  same 
should  have  been  so  decided  by  the  court  as  a  question  of 
law:  Robb  v.  Connellsville  Boro.,  137  Pa.  42;  Easton  v. 
Philadelphia,  26  Pa.  Superior  Ct.  517;  Lemer  v.  Philadelphia, 
221  Pa.  294. 

Francis  G.  Gallagher,  for  appellees. 

Opinion  by  Beaveb,  J.,  December  20,  1909: 

In  the  comt  below,  two  verdicts  and  two  judgments  thereon 
were  entered  in  the  same  suit,  one  in  behalf  of  the  husband  of 
the  wife  who  was  injured,  as  claimed,  by  the  negligence  of  the 
defendant,  and  the  other  in  behalf  of  the  wife.  An  appeal  was 
taken  from  each  of  these  judgments,  but  they  were  argued  to- 
gether. 

The  plaintififs  claimed  damages  for  an  injury  occasioned  by  a 
defect  or  break  in  the  cover  of  a  sewer  inlet.  The  court  re- 
fused the  defendant's  point  that "  Under  all  the  evidence  in  the 
case,  the  verdict  must  be  for  the  defendant,"  and  also  refused 
judgment  non  obstante  veredicto  upon  motion,  after  the  jury 
had  returned  verdicts  for  the  plaintiffs.  The  court's  refusal  of 
the  defendant's  request  for  binding  instructions,  and  the  denial 
of  the  motion  for  judgment  non  obstante  veredicto  constitute 
the  only  assignments  of  error. 

The  point  was  based  upon  the  contributory  negligence,  as  a 
matter  of  law,  of  the  plaintiff's  wife.  The  court  left  the  ques- 
tion, imder  plain  and  clear  instructions,  to  the  jury.  These  in- 
structions were  very  simple  and  were  so  full  and  clear  that  the 
j\uy  could  not  have  been  misled  in  regard  to  them.  The  testi- 
mony was  somewhat  conflicting  and  was  of  such  a  character 
that  we  think  the  court  was  entirely  justified  in  submitting  the 
question  to  the  jury  for  their  finding.  The  negligence  of  the 
defendant  is  not  to  be  presumed  in  the  trial  of  a  case  such  as 
this,  no  more  is  the  plauatiff  to  presume  negligence  on  the  part 
of  the  defendant,  when  using  the  streets  of  the  city.  It  is  true 
that  she  was  to  observe  ordinary  care  in  the  use  of  the  street, 
but  such  care  does  not  prevent  her  from  using  the  customary 
appliances  for  the  care  of  a  child.    It  is  not  alleged,  as  we  un- 
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derstand  it,  that  there  was  anythmg  unusual  in  the  form, 
fashion  or  make-up  of  the  baby  carriage  in  which  her  child  was 
conveyed.  When  she  reached  the  curb,  the  carriage  with  her 
infant  in  it  was  successfully  lifted  upon  the  sidewalk,  and  she, 
in  attempting  to  follow,  stepped  into  the  opening,  said  by  the 
plaintiffs'  witnesses  to  be  ten  inches  across,  and  was  injured. 
The  defendant  claims  that  the  use  of  the  baby  carriage,  having 
a  canopy  which  protected  the  child  from  the  sun,  was  such  an 
obstruction  the  use  of  which  constituted  in  itself  contributory 
negligence.  We  do  not  think  so.  We  think  the  trial  judge 
fairly  covered  the  attitude  incumbent  upon  the  plaintiff,  when 
he  said: 

"A  man  must  exercise  the  care  that  a  person  of  ordinary 
prudence  would  under  like  circumstances.  And  when  you 
come  to  a  woman  pushing  a  baby  coach,  that  is  the  test  that 
you  must  measure  her  by.  She  must  remember  that  she  is  not 
walking  without  anything  in  front  of  her.  In  other  words,  she 
must  remember  that  she  is  pushing  a  baby  coach,  that  to  an 
extent  obscures  her  view.  A  woman  has  a  perfect  right  to  use 
the  streets  in  running  a  baby  coach,  and  it  would  be  ridiculous , 
to  say  that  persons  must  look  imdemeath  the  baby  coach  or 
keep  their  eyes  down  all  the  time  when  they  are  pushing  a 
baby  coach.  You  must  apply  your  conmion  sense  to  that 
proposition  and  say  how  would  a  person  of  ordinary  prudence 
push  a  baby  coach?  They  ought  to  keep  an  eye  in  front  of 
them,  taking  in  their  scope  of  vision  a  certain  distance  in  front 
of  them  and  a  certain  distance  each  side,  keeping  their  eye  on 
it  as  they  go  along.  That  is  what  they  ought  to  do.  They 
ought  to  make  a  closer  inspection  than  the  man  or  woman  who 
does  not  have  a  baby  coach  in  front  of  them,  because  a  baby 
coach  does  obscure  your  view.  Taking  that,  did  this  woman 
do  that?  If  she  did  not,  then  she  is  guilty  of  contributory  neg- 
ligence. As  I  understand  her,  that  is  what  she  says  she  did 
do." 

In  Strader  v.  Monroe,  202  Pa.  626,  the  plaintiff  was  injured 
in  crossing  a  bridge  upon  a  bicycle  behind  her  son,  whose  per- 
son and  bicycle  prevented  her  from  seeing  a  misplaced  plank 
against  which  her  bicycle  struck,  causing  her  to  fall  over  the 
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side  of  the  bridge.  The  situation  and  testimony  were  some- 
what as  they  are  here  and,  in  the  opinion  disposing  of  the  case, 
Mr.  justice  Dean  says:  "As  to  her  alleged  contributory  negli- 
gence, there  was  some  evidence  to  sustain  the  charge,  but  it 
was  not  of  that  undisputed  character,  as  appellant  argues,  to 
warrant  the  court  in  withdrawing  it  from  the  jury." 

The  cases  upon  which  the  appellant  reUes,  Robb  v.  Con- 
nellsville  Borough,  137  Pa.  42;  Easton  v.  Philadelphia,  26  Pa. 
Superior  Ct.  517,  and  Lemer  v.  City  of  Philadelphia,  221  Pa. 
294,  do  not  seem  to  us  to  be  strictly  in  point,  because  of  the 
fact  that  they  all  relate  to  conditions  which  were  not  present 
here.  They  do  not  have  in  them  the  presence  of  the  baby 
coach  or  anything  similar  thereto.  In  the  case  last  mentioned, 
Mr.  Justice  Stewart  says:  ''When  the  accident  occurs  in 
broad  dayUght,  in  consequence  of  an  open  and  exposed  defect 
in  the  sidewalk,  the  burden  rests  upon  the  party  complaining 
to  show  conditions  outside  of  himself  which  prevented  him 
seeing  the  defect,  or  which  would  excuse  his  failure  to  ob- 
serve it.  If  such  conditions  exist,  there  is  excuse  for  walking 
by  faith.  When  they  do  not  exist,  the  law  charges  the  party 
with  failure  to  do  what  was  required  of  him." 

As  already  intimated,  the  plaintiff  had  the  right  to  presume, 
in  crossing  the  street,  that  it  was  in  good  condition,  or,  as  Mr. 
Justice  Stewart  expresses  it,  having  her  baby  coach  in  front 
of  her,  she  could  walk  by  faith,  at  least  to  the  extent  that 
faith  must  necessarily,  by  reason  of  the  presence  of  her  baby ' 
carriage,  have  taken,  to  some  extent,  the  place  of  sight. 

As  we  read  the  evidence,  under  all  the  authorities  as  we  un- 
derstand them,  the  case  was  for  the  jury.  As  to  the  manner  in 
which  it  was  submitted,  there  is  not,  as  there  could  not  well  be, 
any  exception. 

Judgment  aflirmed. 

Morrison  and  Porter,  JJ.,  dissent. 
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Rementer  v.  Philadelphia,  Appellant  (No.  2). 

Opinion  by  Beaveb,  J.,  December  20,  1909: 
The  judgment  m  this  case  was  entered  upon  a  verdict  ren- 
dered by  the  jury  m  the  same  case  in  which  a  verdict  was  ren- 
dered and  judgment  entered  for  the  husband.  In  that  case  an 
opinion  has  this  day  been  filed  (ante,  p.  354)  and,  for  the  rea- 
sons therein  stated,  the  judgment  here  is  likewise  aflSrmed. 
Judgment  affirmed. 

Morrison  and  Porter,  JJ.,  dissent. 


Pennsylvania  Company  for  Insurance  on  Lives  and 
Granting  Annuities,  Appellant,  v,  Bruner. 

Exemption — Debtor^a  exemption — Appeal  bond--Mortgage — Ad  of 
Apnl  9,  1849,  P.  L.  533. 

1.  An  appeal  bond  is  subsidiary  to  the  judgment  appealed  from,  and 
the  question  whether  or  not  the  exemption  allowed  by  the  Act  of 
April  9, 1849,  sec.  1,  P.  L.  533,  can  be  claimed  on  an  execution  upon  the 
judgment  in  an  action  upon  the  bond  is  to  be  decided  with  regard  to  the 
nature  of  the  original  action. 

2.  If  the  original  action  sounded  in  tort  and  the  defendant  was  not 
entitled  to  his  exemption  therein,  then  he  and  his  surety  cannot  claim 
the  exemption  in  an  action  on  the  appeal  bond;  whereas  if  the  original 
action  sounded  in  contract  and  the  defendant  would  have  been  en- 
titled to  claim  the  exemption  therein,  that  right  still  remains  in  an  ac- 
tion on  the  appeal  bond,  unless  such  right  has  been  lost  through  fraud, 
deception  or  other  reasons  recognized  as  sufficient  in  law,  and  even 
then  the  right  of  the  surety  would  not  be  affected,  unless  he  were  a 
party  to'  the  fault. 

3.  Where  the  original  suit  is  upon  a  mortgage  the  surety  upon  the 
appeal  bond  is  not  entitled  to  the  debtor's  exemption. 

Argued  Oct.  15,  1909.  Appeal,  No.  180,  Oct.  T.,  1909,  by 
plaintiff,  from  order  of  C.  P.  No.  2,  Phila.  Co.,  June  T.,  1875, 
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No.  1,030,  making  absolute  rule  for  allowance  of  debtor's  ex- 
emption in  case  of  The  Pennsylvania  Company  for  Insurance 
on  lives  and  Granting  Annuities,  Trustee  under  the  Will  of 
William  H.  Gregg,  deceased,  v.  Henry  Naglee  Bruner  et  al., 
Heirs  at  Law  of  Henry  Naglee  Bruner,  deceased.  Before 
Rice,  P.  J.,  Porter,  Henderson,  Morrison,  Orlady,  Head 
and  Beaver,  JJ.   Reversed. 

Assumpsit  upon  an  appeal  bond. 

Rule  for  debtor's  exemption  out  of  a  fund  raised  by  a  sale 
under  a  judgment  on  an  appeal  bond. 
The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  in  making  absolute  the  rule  allowing 
the  exemption. 

E,  Spencer  AfiHcr,  with  him  Maurise  G.  Belknap,  J.  Granr 
ville  Leach,  for  appellant. — ^A  recognizance  of  bail  in  error,  is 
not  a  contract  within  the  terms  of  the  act  of  April  9,  1849: 
Com.  V.  Whiteside,  1  Lane.  Bar,  17;  Com.  v.  Dougherty,  8 
Phila.  366;  Edwards  v.  Withrow,  6  Pa.  C.  C.  Rep.  13;  Pierce 
V.  Lewis,  9  Pa.  C.  C.  Rep.  250;  Ellsworth  v.  Barstow,  7  Watts, 
314;  Katch  v.  Coal  Co.,  19  Pa.  Superior  Ct.  476;  Com.  to  use 
V.  Savage,  30  Pa.  Superior  Ct.  364. 

Since  the  heirs  of  H.  Naglee  Bruner  were  neither  debtors 
nor  defendants,  they  were  not  entitled  to  exemption:  Eber- 
hart's  App.,  39  Pa.  509. 

A.J.H.  Frank,  for  appellees. 

Opinion  by  Beaver,  J.,  December  20, 1909: 
The  original  suit,  from  the  judgment  in  which  an  appeal 
was  taken,  and  the  recognizance  upon  which  the  present  suit 
is  foimded  was  given,  was  a  sci.  fa.  sur  mortgage.  Upon  an 
appeal  to  the  Supreme  Court  a  recognizance  was  given,  upon 
which  the  defendants  in  this  case,  or  those  whom  they  legally 
represent,  were  the  sureties.  A  judgment  upon  the  recogni- 
sance was  duly  obtained  against  the  defendants  and,  upon  an 
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execution  thereon,  an  application  was  made  to  the  court  be- 
low for  the  benefit  of  the  Act  of  April  9,  1849,  P.  L.  533, 
claiming  the  exemption  of  $300  for  each  of  the  recognizors 
or  the  representatives  of  one  deceased.  Appraisers  were  duTy 
appointed  who  reported  in  the  case  of  each  application  that 
the  property  levied  upon,  by  virtue  of  the  writ  of  fieri  facias 
then  in  the  hands  of  the  sheriff,  could  not  *'  be  divided,  with- 
out injury  to  or  spoiling  the  whole,  and  therefore  determining 
against  a  division  of  the  said  real  estate,  and  valuing  the 
same  at  the  sum  of  forty-seven  thousand  dollars.''  Upon  the 
sale  of  the  property,  the  court  allowed  the  exemption  of  $300 
to  each  of  the  living  recognizors  and  $100  each  to  three  of 
the  heirs  of  the  third  who  was  deceased,  the  final  decree  being 
"And  now,  to  wit,  July  6,  1909,  the  court  order  and  direct 
the  rule  to  show  cause  why  the  claimants  should  not  be  al- 
lowed exemption  claims  out  of  the  proceeds  of  the  sh^rifif's 
sale,  be  made  absolute." 

It  was  held  in  Ramsdell  v.  Seybert,  14  Pa.  D.  R.  247,  m 
a  carefully  considered  opinion  by  Judge  Von  Moschziskeb 
that,  "An  appeal  bond  is  subsidiary  to  the  judgment  appealed 
from,  and  the  question  whether  or  not  the  exemption  allowed 
by  the  Act  of  April  9,  1849,  sec.  1,  P.  L.  533,  can  be  claimed 
on  an  execution  upon  the  judgment  in  an  action  upon  the 
bond  is  to  be  decided  with  regard  to  the  nature  of  the  original 
action. 

"  If  the  original  action  sounded  in  tort  and  the  defendant 
was  not  entitled  to  his  exemption  therein,  then  he  and  his 
surety  cannot  claim  the  exemption  in  an  action  on  the  appeal 
bond;  whereas,  if  the  original  action  sounded  in  contract  and 
the  defendant  would  have  been  entitled  to  claim  the  exemp- 
tion therein,  that  right  still  remains  in  an  action  on  the  appeal 
bond,  unless  such  right  has  been  lost  through  fraud,  decep- 
tion or  other  reasons  recognized  as  sufficient  in  law,  and  even 
then  the  right  of  the  surety  would  not  be  affected,  unless  he 
were  a  party  to  the  fault." 

Applying  the  principle  here  set  forth,  which  seems  to  us  to 
be  foimded  in  reason  as  well  as  upon  authority,  the  question 
for  inquiry  is.  Were  the  defendants  in  the  original  judgment 
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from  which  the  appeal  was  taken  to  the  Supreme  Court  and 
for  which  the  recognizance  or  bond  signed  by  the  defendants 
was  given,  entitled  to  the  exemption  under  the  act?  It  is  to 
be  remembered  that  the  original  action  was  a  scire  facias  upon 
a  mortgage. 

In  Gangwere's  App.,  36  Pa.  466,  it  was  definitely  deter- 
mined, settling  what  was  theretofore  a  somewhat  vexed 
question,  that: 

"The  exemption  law  of  1849  does  not  apply  to  a  debt  se- 
cured by  mortgage,  so  as  to  exempt  any  part  of  the  mort- 
gaged premises  from  sale,  under  proceedings  on  the  mortgage, 
or  the  bond  accompanjdng  it,  as  against  the  mortgagee. 

"That  act  is  a  limitation  of  the  remedy  given  by  the  law 
against  a  debtor's  property;  but  does  not  interfere  with  such 
as  arise  out  of  the  express  contract  of  the  parties.  A  mort- 
gage is,  in  its  nature,  a  contract  waiver  of  the  rights  of  exemp- 
tion." 

In  the  opinion  in  this  case,  in  which  Mr.  Justice  Woodward 
speaks  for  the  court,  it  is  said:  "The  exemption  law  of  1849 
is,  by  its  own  terms,  inappUcable  to  mortgages  given  for  pur- 
chase money  of  lands,  and  after  several  judicial  intimations 
that  it  was  not  to  be  applied  to  any  mortgage  debt  however 
it  arose,  we  declared  in  McAuley's  App.,  35  Pa.  209,  that 
such  was  the  proper  interpretation  of  the  statute.  The  pro- 
ceeding in  that  case  was  upon  the  bond  accompanying  the 
mortgage,  and  it  was  not,  I  believe,  a  mortgage  for  purchase 
money.  The  point  ruled  was,  that  the  debt,  because  secured 
by  mortgage,  was  not  within  the  purview  of  the  exemption 
statute.  The  opinion  of  the  learned  judge,  in  the  case  now  be- 
fore us,  was  in  accordance  with  that  ruling,  and  our  duty 
would  be  performed  by  simply  affirming  the  distribution  he 
decreed. 

"But  counsel  having  addressed  to  us  a  very  earnest  argu- 
ment to  prove  that  the  received  construction  of  the  statute 
is  wrong,  we  will  state  mof%  at  large  than  has  been  done  here- 
tofore the  reasons  on  which  that  construction  rests."  Then 
follows  an  exhaustive  discussion  of  the  subject,  upon  which 
the  conclusion  is  reached,  "that  no  mortgages,  neither  pur- 
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chase  money  mortgages  nor  others,  were  within  the  purview 
of  the  statute."  See  also  Peebles's  Est.,  Peebles's  App,  157 
Pa.  605. 

The  defendants  in  the  original  suit  upon  the  mortgage  be- 
ing, therefore,  denied  the  benefits  of  the  exemption  laws,  we 
are  of  the  opmion  that  the  bail  upon  the  bond  for  the  appeal 
to  the  Supreme  Court  from  the  judgment  entered  therein 
were  likewise  not  entitled  to  the  benefit  of  the  said  act. 

Inasmuch  as  this  conclusion  is  fundamental  and  includes 
the  entire  question,  it  is  unnecessary  to  consider  the  other 
grounds  upon  which  the  appellants  claim  that  the  decree  of 
the  court  below  was  erroneous. 

The  decree  making  absolute  the  rule  to  show  cause  why  the 
claimants  should  not  be  allowed  the  exemption  claims  out 
of  the  proceeds  of  the  sheriff's  sale,  is  reversed  and  the  record 
remitted  to  the  court  below,  so  that  distribution  of  the  funds 
in  the  hands  of  the  sheriff  may  be  made  in  accordance  with 
this  opmion.  The  costs  of  this  appeal  to  be  paid  by  the 
appellees. 


Warrington  v.  Mengel,  Appellant. 

tnterpleader'-Eqyiii^Equiiable  oasignmerU—TruatB  cand  tnuteeB. 

Where  a  person  receives  and  holds  money  for  the  specific  purpose  of 
paying  it  over  to  a  contractor  after  certain  work  is  completed,  the 
transaction  constitutes  an  equitable  assignment  of  the  fund,  and  after 
such  work  has  been  properly  completed,  the  assignment  cannot  be  re- 
voked by  the  party  making  it,  and  the  person  holding  the  money  is  not 
entitled  to  an  interpleader  when  suit  is  brought  against  him  by  the 
oontractor  to  seciue  payment  of  the  fund. 

Ai^ed  Nov.  9,  1909.  Appeal,  No.  10,  Oct.  T.,  1909,  by 
defendants,  from  order  of  C.  P.  Berks  Co.,  Nov.  T.,  1908, 
No.  22,  making  absolute  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense  in  case  of  Clara  E.  Warrington 
and  James  A.  Seagreaves,  to  use  of  D.  Elmer  Dampman,  v. 
Ralph  H.  Mengel  and  J.  Hain  Mengel,  doing  business  as  Mtti« 
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gel  &  Mengel.    Before  Rice,  P.  J.,  Porter,  Henderson, 
Morrison,  Orlady,  Head  and  Beaver,  JJ.   Affirmed. 

Assumpsit  for  money  had  and  recdved. 
Rule  for  judgment  for  want  of  a  sufficient  affidavit  xA  de- 
fense.   Before  Stevens,  J. 
The  facts  appear  l^  the  opinion  of  the  Superior  Court. 

Error  assigned  was  order  making  absolute  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense. 

EaLph  H.  Mengel,  for  appellants. 

W.  B.  Bechtei,  for  appeUees. 

Opinion  by  Beaver,  J.,  December  20, 1909 : 
The  claim  of  the  plaintiffs  is  based  upon  the  following 
written  instrument: 

"ExHinrr  'A/ 
*' Garrett  B.  Stevens 
"William  Kerper  Stevens 

"Law  Offices  of 
"Stevens  &  Stevens. 
"Reading,  Pa. 

"January  22, 1908. 
"  Meno^  &  Mengel, 
"Gentlemen: — 

"Misimderstandings  having  arisen  as  to  the  alterations  of 
' Reading  House'  owned  by  Clara  E.  Warrington  and  Brother; 
the  tnlls  having  been  rendered  which  exceed  $2500  the  original 
estimate.  Now  it  is  hereby  agreed  so  as  to  keep  the  total  cost 
within  the  amount  of  money  in  your  hands  you  will  pay  for 
material  and  labor  upon  'Release  of  Mechanics'  Liens'  only 
such  amounts  as  shall  be  approved  by  D.  Elmer  Dampman 
upon  written  order  signed  by  D.  Elmer  Dampman  and  coun- 
ters^ed  by  G.  B.  Stevens.  This  agreement  being  made  m 
contemplation  of  the  original  agreement,  viz.:— that  the 
toilets  be  completed,  the  gas  pipe  be  reled  to  the  second  floor, 
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the  relaying  of  the  brick  pavements,  gents  toilet  to  have  a  ce- 
ment floor  and  ladies  toilet  to  have  a  wooden  floor,  providing, 
however,  if  the  actual  cost  shall  be  found  to  exceed  the  said 
sum  of  $2500  dollars  nothing  herein  contained  shall  prevent 
the  demand  for  actual  cost. 

"  (Signed)        D.  E.  Dampman  [seal.] 

"  (Signed)        Mrs.  Clara  E.  Warrington     [seal.] 
"  (Signed)        G.  B.  Stevens  [seal.]  " 

The  defendants  are  not  parties  to  this  agreement  in  the 
sense  of  having  made  themselves  so  by  their  signature  but,  as 
is  clearly  shown  by  their  affidavit  of  defense,  they  accepted 
whatever  of  obligation  is  implied  therein  and  thereby,  and  are 
liable  to  the  use  plaintiff  for  whatever  of  contract  obligation  is 
to  be  inferred  therefrom.  The  defendants,  whilst  alleging 
their  entire  lack  of  interest  in  the  balance  of  the  fund  in  their 
hands,  for  the  recovery  of  which  the  suit  is  brought,  claim 
that  the  amount  is  demanded  by  the  parties  who  now  are  the 
legal  plaintiffs  in  the  suit,  who  placed  the  money  in  their  hands 
for  the  specific  purpose  indicated  in  the  agreement,  and  that, 
because  of  the  conflicting  claims  of  the  legal  and  equitable 
plaintiffs,  they  have  filed  a  stakeholders'  bill,  asking  for  an 
issue  to  determine  the  respective  rights  of  these  antagonistic 
claims,  claiming  their  right  to  do  so  under  the  provisions  of 
the  special  Act  of  March  27,  1848,  P.  L.  265,  relating  to  the 
counties  of  Berks  and  Schuylkill,  and  that  because  of  the 
pendency  of  the  said  bill  in  equity,  they  should  not  be  called 
upon  to  pay  the  balance  admittedly  in  their  hands  to  the  said 
use  plaintiff. 

The  special  act  of  assembly  referred  to  has  received  full  con- 
sideration and  interpretation  in  the  case  of  Bechtel  v.  Sheafer, 
117  Pa.  555.  In  that  case,  Mr.  Justice  Clark,  who  delivered 
the  opinion,  said:  "The  mere  fact  that  a  contract  relation  ex- 
isted between  Sheafer  and  Betchel,  by  the  terms  of  which 
Sheafer  was  bound  to  pay  the  money  to  him,  will  not  neces- 
sarily deprive  Sheafer  of  the  right  to  an  interpleader,"  citing 
a  number  of  cases  as  establishing  this  general  principle.  He 
also  says,  however:  "It  is  true,  as  a  general  rule,  the  party 
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seeking  relief  by  an  interpleader  must  not  have  incurred  any 
independent  liability  to  either  of  the  rival  claimants;  if  he 
have  expressly  acknowledged  the  title  or  right  of  one  of  them, 
and  agreed  to  hold  the  property  for  him,  or,  disregarding  the 
adverse  claim  of  one,  has  by  contract  made  himself  liable  in 
any  event  to  the  other,  he  cannot  be  said  to  stand  indifferent 
between  them." 

In  East  Lewisburg  Lumber,  etc.,  Co.  v.  Marsh,  91  Pa.  96,  it 
was  held  that  ^'  Equity  will  support  assignments  of  contingent 
interests  and  expectancies ;  things  which  have  no  present  actual 
existence,  but  rest  in  mere  possibility;  not  indeed  as  a  present, 
positive  transfer  operative  in  prsBsenti,  for  that  can  only  be  of  a 
thing  in  esse,  but  as  a  present  contract  to  take  effect  and  at* 
tach  as  soon  as  the  thing  c<Hne8  in  esse." 

See  also  Ruple  v.  Bindley,  91  Pa.  296,  the  first  paragraph  of 
the  syllabus  of  which  is:  ^' An  assignment  for  a  valuable  con- 
sideration of  demands,  having  at  the  time  no  actual  existence, 
but  which  rest  in  expectancy  only,  is  valid  in  equity  as  an 
agreement,  and  takes  effect  as  an  assignment,  when  the  de- 
mands intended  to  be  assigned  are  subsequently  brought  into 
existence." 

The  court  below  was,  therefore,  justified,  as  we  think,  re- 
ferring to  the  balance  admitted  by  the  defendants  to  be  in 
their  hands,  in  saying:  "The  money  was  deposited  with  and 
held  by  the  defendants  for  a  specific  purpose — payment  to  the 
plaintiff  for  work  done  under  the  contract  with  Mrs.  Warring- 
ton. When  the  defendants  accepted  this  money,  they  became 
liable  to  the  plaintiff  according  to  the  terms  of  the  agree- 
ment under  which  they  received  it;  in  other  words,  they  be- 
came trustees  for  the  plaintiff,  who  became  the  equitable  as- 
signee of  the  fund.  '  An  equitable  assignment  is  an  agreement 
in  the  nature  of  a  declaration  of  trust.  .  .  .  The  form  is  im- 
material, so  that  there  be  a  clearly  expressed  intention  of  an 
inmiediate  transfer  of  the  right  to  the  assignee.  Where  one 
was  indebted  to  a  number  of  persons  and  remitted  a  sum  of 
money  to  B,  with  order  to  give  specific  parts  to  certain  cred- 
itors, it  was  held  that  B  became  a  trustee  for  those  creditors, 
and  that  they,  thereupon,  acquired  such  an  interest  in  the 
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trust  fund  as  could  not  be  divested  by  an  attachment  against 
the  debtor^  though  some  of  the  creditors  had  no  notice  of  the 
trust  before  the  service  of  the  attachment  :*  Sharpless  v.  Welsh, 
4  DaD.  279;  Ruple  v.  Bindley,  91  Pa.  296,  'The  appropria- 
tion being  complete  as  an  assignment  of  the  fund  by  the  agree^ 
ment  of  the  parties  could  not  be  revoked:'  Nesmith  v.  Drum, 
8W.&S.9.'' 

The  equitable  plaintiff,  having  met  all  the  requirements  of 
the  agreement  with  the  l^al  plaintiffs,  was  entitled  to  the 
fund  in  the  hands  of  the  defendants,  held  by  them  in  trust  for 
Inm,  awaiting  only  the  complete  f  ulfiUment  of  the  conditions 
under  which  the  money  was  so  held.  There  is  no  all^ation  in 
the  affidavit  of  defense  that  these  conditions  were  not  fully 
met.  The  implied  obligation  of  the  defendants,  arising  out  of 
the  terms  and  conditions  upon  winch  they  held  the  money, 
in  which  they  allege  they  have  no  personal  interest,  therefore 
became  operative  and  they  are  bound  thereby.  The  assign- 
ment of  the  legal  plaintiffs  to  the  defendants  for  the  benefit  of 
the  use  plaintiff  was  an  appropriation  of  the  fund  which,  hav- 
ing been  in  part  executed  by  the  defendants  and  the  condi- 
tions of  the  contract  between  the  legal  and  equitable  plwitiffs 
having  been  fully  carried  out,  was  such  an  appropriati<m  of  the 
fimd  as  could  not  be  revoked:  Nesmith  v.  Dtiim,  8  W.  A  S.  9; 
Day  &  Sharpens  Assigned  Estate,  21  Pa.  Superior  Ct.  118. 

It  may  be  noted,  although  we  do  not  r^ard  it  as  essential 
to  the  integrity  of  the  judgment  entered  by  the  court  below, 
that  the  affidavit  of  defense  states  no  specific  groimd  upon 
which  the  legal  plaintiffs  claim  the  fimd  in  the  hands  of  the 
defendants  in  contravention  of  their  written  agreement. 

We  are  all  of  the  opinion  that  the  judgment  of  the  court  be- 
low was  properly  entered. 

Judgment  affirmed. 
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Hirsh's  Estate. 

OifiSvidence — Findings  of  fad— Orphans'  Court 
A  finding  of  fact  by  the  orphans'  court  that  money  alleged  to  have 
been  a  loan  to  the  decedent  was  in  reality  a  gift,  if  based  upon  sufficient 
and  competent  evidence,  will  not  be  disturbed  by  the  appellate  court 
in  the  absence  of  clear  error. 

Argued  Nov.  9,  1909.  Appeal,  No.  8,  Oct.  T.,  1909,  by 
Morris  Horkheimer,  from  decree  of  0.  C.  Lancaster  Co., 
Nov.  T.,  1906,  No.  46,  dismissing  exceptions  to  adjudication 
in  Estate  of  Abraham  Hirsh,  deceased.  Before  Rice,  P.  J., 
Porter,  Henderson,  Morrison,  Orlady,  Head  and  Bea- 
ver, JJ.   AflSrmed. 

Exceptions  to  adjudication.    Before  Smith,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Error  assigned  was  in  dismissing  exceptions  to  adjudication. 

F.  H.  Keller,  of  Coyle  &  Keller,  with  him  F.  B.  Davis,  for 
appellant. 

C.  Eugene  Montgomery,  for  appellee. 

Opinion  by  Beaver,  J.,  December  20, 1909: 
In  the  distribution  of  decedent's  estate,  the  court  below 
awarded  to  Dora  Hirsh,  the  widow  of  the  decedent,  the 
amount  of  a  note,  together  with  the  interest  thereon,  which 
she  held  as  a  creditor.  The  claim  of  Morris  Horicheimer  for 
an  alleged  loan  to  the  decedent  in  his  lifetime,  amounting 
with  interest  to  $669.90,  was  disallowed.  The  allowance  of 
the  former  and  the  disallowance  of  the  latter  constitute  the 
assignments  of  error. 

As  to  the  claim  of  Dora  Hirsh  there  was  no  dispute,  and 
with  the  disallowance  of  the  claim  of  Morris  Horkhdmer 
there  was  sufficient  of  a  balance  in  the  hands  of  the  executrix 
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to  pay  it  in  full.  The  only  practical  question  then  for  consid- 
eration is,  Was  the  claim  of  Morris  Horkheimer  properly  dis- 
allowed? 

The  adjudicating  judge,  in  his  opinion  dismissing  the  ex- 
ceptions filed  to  his  adjudication,  says:  ''The  witness  for  ex- 
ceptant testified  that  Hirsh  had  been  supported  for  ten  years 
previous  to  his  death  by  Horkheimer.  Assuming  that  the 
witness's  information  was  correct,  the  conclusion  irresistibly 
follows  that  Horkheimer  made  gifts  and  many  of  them  to 
Hirsh,  winch  strengthens  the  presumption  that  the  money 
with  which  the  judgment  had  been  paid  was  a  gift.  We  can- 
not escape  this  conclusion.  Having  been  a  gift,  there  is  noth- 
ing which  can  change  its  character.  The  donor  may  not, 
upon  subsequently  discovering  a  means  to  partially  recoup, 
declare  it  a  loan.  After  weighing  the  transactions  and  rela- 
tions of  the  parties,  we  found  that  Horkheimer  gave  the 
money  to  Hirsh  and,  therefore,  had  no  claim." 

A  single  witness  was  called  by  the  appellant  to  testify  as 
to  what  occurred  at  and  after  the  time  of  the  payment  of  the 
judgment,  for  the  pasrment  of  which  the  claim  of  Horkheimer 
was  made.  The  relevant  testimony  upon  this  subject,  as  it 
appears  upon  the  notes  of  testimony,  is  as  follows  (H.  J. 
Ryder,  called  by  claimant  and  sworn,  being  upon  the  stand) : 
Mr.  Davis:  "Q.  Did  you  hear  any  conversation  about  it  (the 
pasrment  of  the  judgment)  on  the  part  of  Mr.  Hirsh?  "  Ob- 
jected to  by  Mr.  Montgomery.  The  Court:  If  he  was  present 
at  a  conversation  in  reference  to  this  matter  between  Mr. 
Horkheimer  and  Mr.  Hirsh,  he  can  testify.  "A.  I  was  pres- 
ent after  this  thing  was  settled  up  and  a  conversation  was 
held  at  my  house,  but  not  at  the  time — "  Mr.  Montgomery: 
"  Q.  Who  were  present  at  the  time?  A.  Probably  Mrs.  Ryder 
and,  may  be,  some  members  of  the  family.  Mr.  Horkheimer 
always  stopped  at  my  house."  The  Court:  "A  general  con- 
versation? A.  I  know  I  was  present,  and  Mr.  Horkheimer  and 
Mr.  Hirsh  and,  maybe,  some  members  of  the  family.  I  don't 
know  about  the  others."  Objected  to  by  Mr.  Montgomery. 
Allowed.  Mr.  Davis:  "Q.  This  is  a  conversation  between — 
A.  A  general  conversation  between  the  three — Mr.  Hirsh, 
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myself  and  Mr.  Horkheimer."  Allowed.  "Q.  Just  tell  us 
the  conversation  as  near  as  you  can  recall.''  Objected  to  by 
Mr.  Montgomery.  "A.  It  will  take  a  little  history — "  The 
Court:  You  had  better  confine  yourself  to  this  particular 
transaction.  ''A.  The  judgment  was  paid  on  this  property, 
as  Mr.  Hirsh  expected  to  sell  some  other  properties.  Q.  It 
is  not  necessary  to  go  into  that.  Just  give  us  the  conversa- 
tion about  this  transaction.  A.  And  the  money  was  loaned 
to  Mr.  Hirsh,  and  Mr.  Horkheimer  didn't  owe  him  anything 
at  any  time.  Q.  Was  this  shortly  after  this  transaction? 
A.  This  was  probably  the  same  day,  or,  maybe,  two  or  three 
dajrs."  Mr.  Davis:  ''  Was  this  money  paid  out  by  Mr.  Hirsh 
and  was  it  repaid  to  Mr.  Horkheimer?  "  Objected  to  by  Mr. 
Montgomery.  Mr.  Montgomery  asks  to  have  stricken  out  that 
part  of  the  witness's  answer  that  "He  didn't  owe  him  any- 
thing at  any  time."  The  Court :  We  will  let  it  go  as  a  general 
conversation  and  will  give  you  a  general  objection.  Mr. 
Davis:  "You  were  transacting  some  business  for  Mr.  Hork- 
heimer at  that  time?  A.  You  say  Mr.  Horkheimer?  Q.  Yes, 
sir.  A.  Yes,  sir."  Objected  to  by  Mr.  Montgomery.  "  Q.  Did 
you  receive  a  letter  containing  instructions  from  Mr.  Hork- 
heimer just  before  this?  A.  Not  before  this,  subsequently. 
Not  before,  but  subsequently."  Objected  to  by  Mr.  Mont- 
gomery. "Q.  Is  that  the  letter  you  have  there?  A.  Yes, 
sir."  Objected  to  by  Mr.  Montgomery.  Disallowed.  "Q.Had 
Mr.  Hirsh  any  money  or  means  at  that  time  to  pay  this?" 
Objected  to  by  Mr.  Montgomery.  Allowed.  Mr.  Montgomery 
excepts.  "A.  He  hadn't.  Mr.  Hirsh  was  supported  by  Mr. 
Horkheimer  for  the  last  ten  years  previous  to  his  death." 

It  is  very  clear,  giving  the  fullest  possible  efifect  to  the  en- 
tire testimony  of  this  witness,  that  no  facts  or  statements  by 
the  parties  are  presented  upon  which  the  transaction  can  be 
determined  to  be  a  loan  by  Horkheimer  to  Hirsh.  The  ad- 
judicating judge  well  says  in  his  opinion  dismissing  the  ex- 
ceptions: "The  answer  was,  'And  the  money  was  loaned  to 
Mr.  Hirsh,  and  Mr.  Horkheimer  didn't  owe  him  anything  at 
any  time.'  This  was  not  responsive  to  the  question.  Alto- 
gether a  voluntary  expression  of  the  witness's  opinion  and 
Vol.  xu— 24 
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was  inadmissible  as  evidence.  We  denied  a  motion  to  strike 
out  a  part  of  this  testimony,  but  attached  no  importance  to 
it  in  the  preparation  of  the  decree."  The  witness's  testimony 
related  not  to  the  conversation  concerning  which  he  was  asked, 
but  to  his  conclusions  as  to  the  situation  between  the  decedent 
and  the  appellant  winch,  of  course,  established  nothing. 

The  court  below  having  found  the  facts  upon  which  the 
original  adjudication  was  based  and  having  heard  an  argu- 
ment upon  the  exceptions  to  the  adjudication,  which  was 
confirmed,  based  as  we  have  seen  upon  a  careful  considera- 
tion of  the  testimony,  we  can  see  no  reason  for  disturbing  the 
conclusion  reached. 

Decree  aflSrmed  and  appeal  dismissed  at  the  costs  of  the 
appellant. 


Trimble's  License. 

Liqwor  law — Transfer  of  license — Appeal, 

1.  An  order  of  the  court  of  quarter  sessions  refusing  to  transfer  a 
liquor  license  for  the  reason  that  the  statutory  provisions  relative  to 
such  a  transfer  had  not  been  complied  with,  will  not  be  reversed  on  an 
appeal  by  the  owner  of  the  license,  where  the  appellant  does  not  print 
in  his  paper-book  the  petition  for  transfer,  and  there  is  nothing  in  the 
record  to  show  that  the  reason  assigned  by  the  lower  court  was  not 
well  founded,  or  that  the  appellant  was  such  a  party  aggrieved  as  was 
entitled  to  an  appeal. 

Liquor  law — Qualification  of  applicant — Citizenship— Revocation  of 
license— Act  of  May  13,  1887,  P.  L.  108. 

2.  An  alien  who  has  merely  declared  his  intention  to  become  a  citi- 
zen of  the  United  States,  and  to  renounce  his  former  allegiance,  is  not 
qualified  to  hold  a  liquor  license  under  the  Act  of  May  13,  1887,  P.  L. 
108,  which  provides  that  such  licenses  **  shall  only  be  granted  to  citizens 
of  the  United  States;"  and  this  is  the  case  although  the  constitution 
and  law  of  the  state  where  the  declaration  had  been  made  provides 
that  persons  who  make  such  declaration  shall  enjoy  all  the  privileges 
of  citizens,  including  the  right  to  vote  and^the  right  to  hold  a  liquor 
license. 

3.  The  court  of  quarter  sessions  has  the  power  to  revoke  a  retail  liq- 
uor license  granted  to  an  alien  upon  his  representation  that  he  was  a 
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naturalised  citizen  of  the  United  States;  and  this  is  so  although  such 
r^resentation  may  have  been  made  in  good  faith. 

Submitted  Nov.  15,  1909.  Appeal,  No.  85,  April  T.,  1910, 
by  J.  R.  Trimble,  from  order  of  Q.  S.  Beaver  Co.,  June  T., 
1909,  No.  16,  revoking  a  liquor  license  and  refusing  a  trans- 
fer in  re  Revocation  of  License  of  J.  R.  Trimble.  Before 
Rice,  P.  J.,  Porter,  Henderson,  Morrison,  Orlady,  Head 
and  Beaver,  JJ.   Afltened. 

Petition  to  revoke  liquor  license. 
Petition  to  transfer  liquor  license. 

Holt,  P.  J.,  filed  the  following  opinion: 

This  is  a  proceeding  to  revoke  the  retail  license  granted 
to  J.  R.  Trimble  on  March  5,  1909,  to  keep  a  hotel  in  the 
first  ward  of  the  borough  of  Rochester,  in  this  county. 

The  petition  was  presented  by  D.  C.  Braden,  county  de- 
tective of  Beaver  county;  it  avers  that  at  the  time  the  said 
license  was  granted,  the  said  J.  R.  Trimble  was  not  a  citizen 
of  the  United  States,  which  is  the  only  ground  alleged  in  said 
petition  for  the  revocation  of  said  license. 

The  respondent  has  filed  an  answer  to  the  petition,  in  which 
he  avers  that  he  was  bom  in  the  township  of  Darlington, 
Province  of  Ontario,  Dominion  of  Canada,  on  November  18, 
1855;  that  he  came  to  the  United  States  in  the  year  1875, 
returned  to  the  Dominion  of  Canada  in  1876,  and  again  came 
to  the  United  States  in  the  year  1886,  locating  permanently 
at  Mount  Clemens,  Macomb  county,  Michigan;  that  on  No- 
vember 1,  1887,  in  the  circuit  court  for  Macomb  county,  in 
said  state,  he  declared  his  intention  to  become  a  citizen  of  the 
United  States,  and  to  renounce  forever  all  allegiance  and 
fidelity  to  the  Queen  of  Great  Britain,  of  whom  he  had  been 
a  subject;  that  at  that  time  he  was  registered  in  the  said 
county  of  Macomb,  and  was  a  qualified  voter  in  that  place 
from  the  time  of  his  registration  until  his  removal  to  Beaver 
county,  Pennsylvania,  in  March,  1907,  and  enjoyed  and  ex- 
ercised all  the  rights  and  privileges  of  a  citizen;  that  art.  VII 
of  the  constitution  of  the  state  of  Michigan,  as  amended  in 
the  year  1894,  reads  as  follows: 
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"Section  1.  In  all  elections  ....  every  male  inhabitant 
of  foreign  birth,  who,  having  resided  in  the  state  two  years 
and  six  montJis  prior  to  the  eighth  day  of  November,  one 
thousand  eight  hundred  ninety-four,  and  having  declared 
his  intention  to  become  a  citizen  of  the  United  States  two 
years  and  six  months  prior  to  said  last  named  day  .... 
shall  be  an  elector  and  entitled  to  vote  at  any  election,"  etc. 

That  he  having  renounced  allegiance  to  the  queen  of  Great 
Britain,  of  whom  he  had  formerly  been  a  subject,  and  de- 
clared his  intention  to  become  a  citizen  of  the  United  States, 
fully  believed  that  he  had  complied  with  all  the  requirements 
of  the  law  in  becoming  a  citizen  of  the  United  States  of  Amer- 
ica; that  he  was  actually  a  citizen  of  the  state  of  Michigan, 
and  being  such,  was  necessarily  a  citizen  of  the  state  of  Penn- 
sylvania and  of  the  United  States  when  he  changed  his  place 
of  residence  to  the  state  of  Pennsylvania,  and  that  the  re- 
spondent filed  in  the  United  States  district  court,  at  Pittsburg, 
Pennsylvania,  on  August  10,  1909,  his  petition  for  final 
naturalization  papers. 

A  time  and  place  for  hearing  was  fixed  and  hearing  had  on 
Monday,  August  16,  1909.  From  the  evidence  produced,  it 
appears  that  under  the  constitution  and  laws  of  the  state  of 
Michigan,  every  male  inhabitant  of  foreign  birth,  who,  hav- 
ing resided  in  the  said  state  of  Michigan  two  years  and  six 
months  prior  to  November  8,  1894,  and  having  declared  his 
intention  to  become  a  citizen  of  the  United  States  two  years 
and  six  months  prior  to  said  last-named  day,  shall  be  an  elec- 
tor and  entitled  to  vote,  provided  that  he  is  above  the  age  of 
twenty-one  years,  and  has  resided  in  the  said  state  six  months, 
and  in  the  township  or  ward  in  which  he  offers  to  vote,  twenty 
days  next  preceding  such  election,  and  that  he  is  eligible  to 
be  elected  to  and  hold  oflBce  in  the  said  state,  except  in  cer- 
tain cases  where  the  constitution  or  laws  provide  that  the  in- 
cumbent must  be  a  citizen  of  the  United  States.  It  also  ap- 
pears from  the  evidence  that  such  person  is  entitled  to  enjoy 
all  the  rights  and  privileges,  commercially,  that  are  enjoyed 
by  citizens  of  the  United  States,  and  that  the  license  laws  of 
the  state  of  Michigan  do  not  require  one  to  be  a  citizen  of  the 
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United  States  to  be  eligible  to  hold  a  liquor  license.  It  also 
appears  that  the  respondent,  on  November  1,  1887,  in  the 
circuit  court  of  the  county  of  Macomb,  in  the  state  of  Michi- 
gan, declared  his  intention  to  become  a  citizen  of  the  United 
States;  but  he  has  not  been  naturalized  in  accordance  with 
the  laws  of  congress  relating  to  naturalization,  and  that  dur- 
ing the  time  he  resided  in  the  state  of  Michigan,  he  voted  at 
elections  and  held  licenses  to  sell  liquor  at  various  hotels 
which  he  conducted. 

We  find  from  the  evidence  at  the  time  the  respondent  made 
his  application  for  the  license  in  question,  he  firmly  believed 
he  was  a  citizen  of  the  United  States,  and  entitled  to  receive 
a  Ucense  under  our  laws;  and  that  he  was  not  aware  of  the 
fact  that  his  declaration  of  intention,  aforesaid,  did  not  en- 
title him  to  citizenship,  and  the  enjo3rment  of  the  rights  of 
a  citizen  of  the  United  States  of  America.  The  hotel  con- 
ducted by  the  reiq)ondent  is  one  of  the  best  hotels  in  the 
county  of  Beaver,  and  the  abiUty  of  the  respondent  to  ccm- 
duct  it  is  beyond  question. 

At  the  hearing,  a  petition  was  presented  by  Noah  G.  May- 
hew  for  a  transfer  of  the  license  of  the  respondent.  This  pe- 
tition sets  forth,  among  other  things,  that  the  petitioner  has 
purchased  from  the  said  J.  R.  Trimble  the  lease  which  the 
said  Trimble  holds  as  lessee  on  the  said  hotel  property,  fix- 
tures and  furniture  contained  therein  together  with  said  li- 
cense, provided  a  transfer  of  the  same  can  be  obtained. 

There  are  two  questions  in  this  case  for  our  consideration: 
(a)  Whether  or  not  J.  R.  Trimble  was  at  the  time  said  license 
was  granted  a  citizen  of  the  United  States  within  the  meaning 
of  our  license  laws;  and  (b)  whether  or  not  the  license  hereto- 
fore granted  to  him  can  be  transferred  upon  the  petition  of 
said  Noah  G.  Mayhew. 

Section  2  of  the  Act  of  May  13,  1887,  P.  L.  108,  reads  as 
follows:  "Licenses  for  the  sale  of  vinous,  spirituous,  malt,  or 
brewed  liquors  at  retail,  in  quantities  not  exceeding  one 
quart,  shall  only  be  granted  to  citizens  of  the  United  States 
oi  temperate  habits  and  good  moral  character.''  Section  5, 
ol  the  same  act,  prescribes  the  form  of  petition  to  be  presented 
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for  a  license  to  sell  such  liquors  at  retail^  and  the  third  requi- 
site to  be  set  forth  in  such  petition  is,  "The  place  of  birth  of 
said  applicant,  and  if  a  naturalized  citizen,  where  and  when 
naturalized." 

Was  the  respondent  at  the  time  the  license  was  granted  a 
citizen  of  the  United  Stater  as  contemplated  by  this  act  of 
assembly?  It  has  been  held  in  several  cases  that  a  state  can- 
not confer  citizenship  upon  one  who  has  only  declared  his  in- 
tention to  become  a  citizen  of  the  United  States. 

A  foreign-bom  resident  of  the  United  States,  who  has 
merely  declared  his  intention  to  become  a  citizen,  but  has 
never  complied  with  any  other  provision  of  the  naturaliza- 
tion laws,  is  none  the  less  an  alien  because  of  the  fact  that  the 
constitution  and  laws  of  the  state  wherein  he  resides  have 
conferred  the  elective  franchise  and  other  privileges  of  citi- 
zenship on  foreign  subjects  who  have  declared  their  intention 
to  be  naturalized,  and  that  he  has  actually  voted  in  such 
state  for  national,  state  and  county  officers:  City  of  Minneap- 
olis V.  Reum,  56  Fed.  Repr.  576. 

Every  person  at  his  birth  is  presumptively  a  citizen,  or 
subject  of  the  state  of  his  nativity.  To  the  land  of  his  birth 
he  owes  support  and  allegiance,  and  from  it  he  is  entitled  to 
the  civil  and  political  rights  and  privileges  of  a  citizen  or 
subject.  This  relation,  imposed  by  birth,  is  prestuned  to  con- 
tinue until  a  change  of  nationality  is  proved:  Minor  v.  Hap- 
persett,  88  U.  S.  162.  A  change  of  nationality  cannot  be  made 
by  the  individual  at  will.  Each  nation  has  the  right  to  refuse 
to  grant  the  rights  and  privileges  of  citizenship  to  all  persons 
not  bom  upon  its  soil,  and,  if  it  determines  to  admit  them  to 
those  rights  and  privileges,  it  may  fix  the  terms  upon  which 
they  shall  be  conferred  upon  him.  Naturalization  is  the  ad- 
mission of  a  foreign  subject  or  citizen  into  the  political  body 
of  a  nation,  and  the  bestowal  upon  him  of  the  quaUty  of  a 
citizen  or  subject. 

The  fourteenth  amendment  to  the  constitution  of  the 
United  States  provides,  that  "All  persons  bom  or  naturalised 
in  the  United  States,  and  subject  to  the  jurisdiction  thereof, 
are  citizens  of  the  United  States,  and  of  the  state  wherein 
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they  reside."  As  the  respondent  was  bom  in  the  Dominion 
of  Canada;  he  is  presumed  to  be  a  British  subject,  and  not  a 
citizen  of  the  United  States,  until  naturalized  therein.  The 
laws  of  the  United  States  prescribe  the  conditions  upon  com- 
pliance with  which  an  alien  may  become  a  citizen  of  this  na- 
tion. The  act  of  congress  of  April  14,  1802,  Rev.  Stat., 
sec.  2165,  provides  that  an  alien  may  be  admitted  to  become 
a  citizen  of  the  United  States  in  the  following  manner  and 
not  otherwise:  First.  He  shall,  two  years  at  least  prior  to  his 
admission,  declare  before  a  proper  court  his  intention  to  be- 
come a  citizen  of  the  United  States,  and  to  renounce  his  al- 
'  legiance  to  the  potentate  or  sovereignty  of  which  he  may  be 
at  the  time  a  citizen  or  subject.  Second.  He  shall,  at  the 
time  of  his  application  to  be  admitted,  declare,  on  oath,  be- 
fore some  one  of  the  courts  having  jurisdiction  in  such  cases, 
that  he  will  support  the  constitution  of  the  United  States, 
and  that  he  absolutely  and  entirely  renounces  and  abjures  all 
allegiance  and  fidelity  to  every  foreign  prince,  potentate, 
state  or  sovereignty;  and  particularly,  by  name,  to  the  prince, 
potentate,  state  or  sovereignty  of  which  he  was  before  a  citi- 
zen or  subject,  which  proceeding  shall  be  recorded  by  the 
clerk  of  the  court.  Third.  It  shall  be  made  to  appear  to  the 
satisfaction  of  the  court  admitting  such  alien,  that  he  has  re- 
sided in  the  United  States  five  years  at  least,  and  within  the 
state  or  territory  where  such  court  is  at  the  time  held  one 
year  at  least,  and  that  during  that  time  he  has  behaved  as  a 
man  of  a  good  moral  character,  attached  to  the  principles  of 
the  constitution  of  the  United  States,  and  well  disposed  to 
the  good  order  and  happiness  of  the  same;  but  the  oath  of 
the  applicant  shall  in  no  case  be  allowed  to  prove  his  residence. 
The  act  of  June  29,  1906,  U.  S.  Statutes,  chap.  3592,  has  im- 
posed upon  an  applicant  for  naturalization  additional  require- 
ments. 

The  respondent  takes  the  position  that  the  constitution 
and  laws  of  the  state  of  Michigan  having  granted  to  him  prac- 
tically all  the  privileges  that  citizens  of  the  state  of  Michigan 
enjoy,  he  thereupon  became  a  citizen  of  the  United  States, 
and  that  when  he  came  to  the  state  of  Pennsylvania  he  was 
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entitled  to  all  the  rights  of  a  citizen  of  the  United  States  in 
this  state,  and  that  as  such  he  is  entitled  to  hold  a  liquor  li- 
cense under  the  laws  of  Pennsylvania.  A  state  may  confer 
on  foreign  citizens  or  subjects  all  the  rights  and  privileges  it 
has  the  power  to  bestow,  but,  when  it  has  done  all  this,  it  has 
not  naturalized  them.  They  are  foreign  citizens  or  subjects 
still,  within  the  meaning  of  the  constitution  and  laws  of  the 
United  States.  The  power  to  naturalize  foreign  subjects  or 
citizens  was  one  of  the  powers  expressly  granted  by  the  states 
to  the  national  government:  City  of  Minneapolis  v.  Beum, 
supra. 

By  sec.  8,  art.  I,  of  the  constitution  of  the  United  States, 
it  was  provided,  that  "the  Congress  shall  have  the  power  to 
establish  a  uniform  rule  of  naturalization."  Congress  has  ex- 
ercised this  power,  established  the  rule,  and  expressly  de- 
clared that  foreign-born  residents  may  be  naturalized  by  a 
compliance  with  it,  and  not  otherwise.  This  power,  like  the 
power  to  regulate  commerce  among  the  states,  was  carved 
out  of  the  general  sovereign  power  held  by  the  states  when 
this  nation  was  formed  and  granted  by  the  constitution  to 
the  congress  of  the  United  States.  It  thus  vested  exclusively 
in  congress,  and  no  power  remained  in  the  states  to  vary  or 
change  the  rule  of  naturalization  congress  established,  or  to 
authorize  any  foreign  subject  to  denationalize  himself,  and 
become  a  citizen  of  the  United  States,  without  a  compliance 
with  the  conditions  congress  has  prescribed:  Dred  Scott  v. 
Sandford,  60  U.  S,  393;  Boyd  v.  Nebraska,  143  U.  S.  135.  The 
result  is,  that  the  power  granted  congress  by  art.  I,  sec.  8,  of 
the  constitution  of  the  United  States  to  establish  a  uniform 
rule  of  naturalization,  is  exclusive;  naturalization  laws  enacted 
by  congress  in  the  exercise  of  this  power  constitute  the  only 
rule  by  which  a  foreign  subject  may  become  a  citizen  of  the 
United  States,  or  of  the  state,  within  the  meaning  of  the 
Federal  constitution  and  laws.  It  is  not  in  the  power  of  the 
state  to  denationalize  a  foreign  subject  who  has  not  complied 
with  the  federal  naturalization  laws,  and  constitute  him  a 
citizen  of  the  United  States  or  of  the  state. 

'^A  foreign  subject  who  is  qualified  to  become  a  citizen  of 
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the  United  States  under  see.  2167  of  the  Revised  Statutes, 
does  not  become  such  by  filing  a  declaration  of  intention  so  to 
do.  That  section  requires  that  he  shall  renounce  allegiance 
to  the  sovereignty  of  which  he  is  a  subject,  and  comply  with 
the  other  conditions  prescribed  in  the  second  and  third  para- 
graphs of  section  2166  of  the  Revised  Statutes,  in  order  to 
become  naturalized;  and  until  he  does  so,  he  remains  a  foreign 
subject:"  City  of  Minneapolis  v.  Reum,  56  Fed.  Repr.  576. 

A  state  cannot  make  a  subject  of  a  foreign  government  a 
citizen  of  the  United  States.  This  can  only  be  done  in  the 
mode  provided  by  the  naturalization  laws  of  congress.  Citi^ 
zenship  and  the  right  to  vote  are  neither  identical  nor  in- 
separable; and  the  constitution  of  the  state,  although  it  au- 
thorizes resident  unnaturalized  foreigners  to  vote  at  state 
elections  and  hold  office  does  not  make  them  citizens  of  the 
state,  although  they  may  have  resided  in  such  state  for  many 
years,  and  voted  at  elections  as  authorized  by  the  state  con- 
stitution, and  held  office  under  the  laws  of  such  state:"  Lanz 
V.  Randall  et  al.,  14  Fed.  Cas.  8,080. 

In  the  case  just  cited,  the  plaintiff  was  bom  a  subject  of 
the  Grand  Duke  of  Mecklenburg,  and  came  to  the  state  of 
Minnesota,  where  he  had  resided  for  about  fifteen  years  prior 
to  the  decision  of  that  case.  Shortly  after  his  arrival  in  the 
state,  he  made  his  declaration  of  intention  with  a  view  of 
naturalization,  but  he  never  applied  for  or  obtained  the  final 
certificate  of  naturaUzation.  He  had  several  times  voted  at 
elections  held  in  the  state,  and  the  constitution  of  the  state 
authorized  him  to  do  so  without  naturalization.  He  was  also 
qualified  to  hold  office  by  the  state  constitution.  The  ques- 
tion in  that  case  was  whether  such  person  in  the  state  of  Minne- 
sota was  to  be  regarded  as  a  citizen,  or  a  subject  of  Mecklen- 
burg within  the  meaning  of  the  constitution,  art.  Ill,  sec.  2. 
Judge  Miller,  of  the  circuit  court,  among  other  things,  said: 
"I  am  of  opinion  that  no  state  can  make  the  subject  of  a 
foreign  prince  a  citizen  of  the  state  in  any  other  mode  than 
that  provided  by  the  naturalization  laws  of  Congress;  and 
that  when  the  Constitution  (art.  I,  sec.  8)  says  that  Congress 
shall  have  power  'to  establish  a  imiform  rule  of  naturaliza- 
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tion^  and  uniform  laws  on  the  subject  of  bankruptcies  through- 
out the  United  States/  it  designed  these  rules  by  which  the 
citizen  or  subject  of  a  foreign  government  could  become  a 
citizen  or  subject  of  one  of  the  states  of  this  Union,  and 
thereby  owe  allegiance  to  such  state,  and  to  the  United  States, 
and  cease  to  owe  it  to  his  former  government:"  Lanz  v. 
Randall  et  al.,  14  Fed.  Cas.  8,080. 

The  language  of  the  constitution  of  the  state  of  Minnesota, 
in  conferring  the  right  to  vote  upon  resident  aliens,  is  very 
similar  to  the  language  of  the  constitution  of  the  state  of 
Michigan  conferring  the  like  right.  Judge  Miller,  while  he 
held  that  no  state  had  the  power  to  confer  citizenship,  also 
held  that  he  did  not  place  the  decision  in  that  case  on  such 
ground.  He  said  the  state  of  Minnesota  had  not  attempted 
in  that  case  to  make  the  plaintiff  in  said  case  a  citizen  of  that 
state,  nor  did  the  provisions  of  the  constitution  of  the  state, 
when  applied  to  the  condition  of  the  plaintiff  therein,  have 
that  effect;  that  when  aliens  have  taken  the  first  step  toward 
becoming  citizens,  by  making  the  legal  and  official  declara- 
tion to  that  effect  they  are  allowed  to  vote,  if  they  possess  the 
other  qualifications  of  age,  sex  and  residence;  but  citizenship 
is  not  one  of  them.  For  in  conferring  such  right  the  framers 
of  the  constitution  of  the  state  of  Minnesota  had  no  intention 
of  making  a  citizen  of  a  foreigner.  In  concluding  the  opinion 
in  that  case.  Judge  Miller  said:  "I  am  of  the  opinion,  then, 
that  nothing  in  the  Constitution  of  Minnesota,  or  in  the  acts 
of  plaintiff  under  it,  has  made,  or  was  intended  to  make,  him 
a  citizen  of  that  State,  even  if  it  be  within  the  constitutional 
power  of  the  state  so  to  do." 

Referring  to  the  case  at  bar,  we  are  of  the  opinion  that  the 
constitution  of  the  state  of  Michigan  did  not  make  the  re- 
spondent in  this  case  a  citizen  of  that  State,  and  that  he  was, 
during  his  residence  in  that  state,  and  that  he  has  been  since 
his  removal  to  this  state,  a  British  subject,  and  an  alien 
within  the  meaning  of  our  constitution  and  laws.  Having 
reached  this  conclusion,  it  is  our  opinion  that  he  is  not  en- 
titled to  hold  a  retail  liquor  license  under  the  laws  of  the  state 
of  Pennsylvania,  and  that  the  court  was  without  jurisdiction 
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to  confer  such  privilege  upon  him;  the  license  having,  there- 
fore, been  improvidently  granted  should  be  revoked. 

We  are  not  without  precedent  in  the  state  of  Pennsylvania 
for  the  conclusion  we  have  reached.  In  Hoy's  License,  3 
Montg.  Co.  L.  R.  188,  it  was  held  that  the  holder  of  a  liquor 
license  must  be  a  citizen  of  the  United  States,  and  that  when 
such  license  is  improvidently  granted  to  one  not  a  citizen, 
such  hcense  upon  application  will  be  revoked.  "  One  who  has 
simply  declared  his  intention  to  become  a  citizen  of  the 
United  States  is  not  entitled  to  a  license:"  Barrett's  License, 
26  Pa.  C.  C.  Rep.  178. 

As  to  the  second  proposition,  is  there,  first,  an3rthing  to 
which  the  petition  to  transfer  can  attach,  and,  second,  has 
the  petitioner  for  a  transfer  complied  with  the  law  relating  to 
transfers  of  licenses? 

A  transfer  necessarily  presupposes  the  existence  of  some- 
thing to  transfer,  and  to  which  the  petition  can  attach.  A 
license  must  have  been  lawfully  granted  before  there  is  any- 
thing to  transfer:  Daniel's  Case,  31  Pa.  Superior  Ct.  156; 
Haye's  Case,  18  Phila.  456. 

The  second  section  of  the  act  of  1887,  specifically  says  that 
licenses  for  the  sale  of  liquor  shall  only  be  granted  to  citizens 
of  the  United  States.  The  court  was  without  jurisdiction  to 
grant  a  license  to  an  aUen.  To  transfer  this  license  would  be 
to  presume  its  legaUty. 

Transfers  of  Uquor  licenses  are  provided  for  by  statute. 
There  are  two  acts  in  force  in  relation  to  such  transfers. 
One  is  the  Act  of  April  20, 1858,  P.  L.  365,  the  seventh  section 
of  which  reads,  in  part,  as  follows:  "No  license  to  vend  the 
liquors  afor^aid,  granted  under  this  or  any  other  law  of  this 
Commonwealth,  shall  be  transferable,  or  confer  any  right  to 
sell  the  same  in  any  other  house  than  is  mentioned  herein; 
nor  shall  any  bar  or  place  where  such  liquor  is  sold  by  less 
measure  than  one  quart  be  underlet  by  the  person  licensed  to 
sell  thereat;  but  if  the  party  hcensed  shall  die,  remove  or 
cease  to  keep  such  house,  his,  her,  or  their  license  may  be 
transferred,  by  the  authority  granting  the  same,  or  a  hcense 
be  granted  the  successor  of  such  party  for  the  remainder  of 
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the  year,  by  the  proper  authority,  on  compliance  with  the 
requisitions  of  the  law  in  all  respects,  except  publication, 
which  shall  not  in  such  cases  be  required,"  etc.  Under  the 
provisions  of  this  statute  a  Ucense  may  be  transferred,  or  a 
new  license  granted  to  the  successor  of  a  person  who  has  died, 
removed  or  ceased  to  keep  the  house  to  which  the  license  was 
granted.  It  has  also  been  held  that  in  case  of  insolvency,  so 
that  the  licensee  may  be  said  to  be  no  longer  in  a  position  to 
keep  the  house,  his  license  may  be  transferred  either  with  or 
without  his  consent.  Also,  where  the  hdder  of  a  license  has 
by  his  conduct  forfeited  his  right  to  the  license,  it  may  be 
transferred  at  the  instance  of  the  owner  of  the  premises  to 
another:  Umholtz's  License,  191  Pa.  177;  Teller's  license, 
3  Pa.  C.  C.  Rep.  235;  Heilig's  License,  2  Pa.  Dist.  Rep.  342; 
Hedrick's  license,  30  Pa.  C.  C.  Rep.  109. 

The  petition  for  a  transfer  of  the  license  in  this  case  does 
not  present  any  of  the  grounds  mentioned  in  the  act  of  1858. 

The  other  act  in  relation  to  transfers  is  the  Act  of  May  17, 
1901,  P.  L.  263,  the  first  section  of  which  reads  in  part  as 
follows:  "The  judges  of  the  several  courts  of  the  C!ommon- 
wealth  having  authority  under  existing  laws  to  grant  licenses 
for  the  sale  of  \inous,  spirituous,  malt  or  brewed  liquors,  are 
hereby  authorized  to  transfer  such  licenses  from  one  person 
to  another,  or  from  one  place  to  another  within  the  same  pre- 
cinct, ward,  city,  or  borough,  as  the  court  may  determine." 
The  act  of  1901,  is  an  amendment  of  the  first  section  of  the 
Act  of  July  15,  1897,  P.  L.  297.  The  petitioner  asks  that  a 
transfer  of  the  license  of  the  respondent  be  made  on  the 
ground  that  he  has  purchased  the  lease  held  by  the  respond- 
ent, the  personal  property  and  fixtures  in  the  said  hotel,  and 
the  said  license.  The  petition,  therefor^  comes  within  the 
meaning  of  the  act  of  July  15,  1897,  as  amended  by  the  act 
of  May  17,  1901. 

The  second  section  of  the  act  of  July  15,  1897,  reads  as 
follows:  "Application  for  any  such  transfer  shall  be  filed  in 
the  oflSce  of  the  clerk  of  Quarter  Sessions  of  the  proper  coimty 
ten  days  before  the  said  petition  shall  be  presented  to  the 
Court  or  the  judge  thereof;  and  upon  the  ex{Hrati<m  of  the 
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said  ten  days,  the  clerk  of  said  Court  of  Quarter  Sessions  shall 
certify  that  the  application  for  said  transfer  has  been  on  file 
in  his  oflBice  for  the  period  of  time  required  by  the  Act;  pro- 
vided, however,  that  in  case  of  death  of  the  licensee  such 
transfer  shall  be  made  forthwith  on  petition,  without  pre- 
liminary or  interlocutory  order  and  without  publication  of 
notice."  The  petition  does  not  appear  to  have  been  placed 
<m  file  and  certified  by  the  clerk  as  required  by  the  said  act 
of  Jufy  15, 1897,  but  was  presented  in  the  first  instance  to  the 
court  the  day  of  the  hearing  on  the  rule  to  revoke  said  license. 
This  was  not  a  compliance  with  the  statute. 

ORDER. 

Now,  August  24,  1909,  the  order  made  March  5,  1909, 
granting  imto  the  respondent  a  Hcense,  is  revoked,  and  the 
respondent  is  directed  to  return  the  certificate  or  license  which 
he  holds  to  the  clerk  of  this  court  for  cancellation.  And  it  is 
further  ordered  that  the  petition  of  Noah  G.  Mayhew  for  a 
transfer  of  ike  said  license  be  and  the  same  is  hereby  dis- 
missed. 

Errors  assigned  were  the  orders  of  the  court. 

John  B.  McClure,  for  appellant. 

J.  Blaine  McGoun,  for  appellee. 

Pee  Curiam,  December  20,  1909: 

On  the  day  of  the  hearing  in  the  quarter  sessions  of  the  rule 
to  show  cause  why  the  retail  liquor  license  granted  to  J.  R. 
Trimble  should  not  be  revoked,  Nathaniel  Mayhew  presented  a 
petition  to  have  the  license  transferred  to  himi  One  of  the 
reasons  assigned  by  the  court  for  dismissing  the  latter  peti- 
tion was  that  the  statutory  provisions  relative  to  the  transfer 
of  licenses  had  not  been  complied  with.  The  petition  is  not 
printed  in  the  appellant's  paper-book,  and  there  is  nothing 
in  any  part  of  the  record  that  is  printed  from  which  it  may 
be  implied  that  J.  R.  Trimble  is  such  party  aggrieved  by  that 


Digitized  by 


Google 


382  TRIMBLE'S  LICENSE. 

Opinion  of  the  Court.  [41  Pa.  Superior  Ct. 

order  as  is  entitled  to  appeal  therefrom.  Nor  is  there  any- 
thing in  the  record  to  show  that  the  above  reason  assigned 
by  the  learned  judge  was  not  well  founded.  This  is  all  that 
we  need  say  relative  to  the  assignments  bearing  upon  the 
dismissal  of  the  petition  of  Nathaniel  Mayhew. 

Upon  the  questions,  (a)  whether,  according  to  his  own 
showing,  J.  R.  Trimble  was  a  citizen  of  the  United  States 
within  the  true  intent  and  meaning  of  sec.  2  of  the  Act  of 
May  13,  1887,  P.  L.  108,  and  (b)  whether  the  court  of  quarter 
sessions  has  authority,  after  due  hearing,  to  revoke  a  retail 
liquor  license  granted  to  an  aUen  in  violation  of  that  section 
of  the  act,  where  it  was  granted  upon  his  representation  that 
he  was  a  naturalized  citizen  of  the  United  States,  we  all  con- 
cur in  the  conclusions  reached  by  the  learned  judge  below. 
They  are  well  supported  by  the  reasoning  of  his  opinion,  and 
nothing  can  be  profitably  added  by  us  to  the  discussion. 

The  order  is  affirmed. 


DeHaven's  Estate. 


StahUe  of  limitaii(ms~-Charge  on  land — Acts  of  March  27, 1713, 1  Sm, 
L.  76,  and  April  27,  1855,  P.  L,  368 — Demand  or  acknowledgment  within 
twenty-one  years — Findings  of  fact 

1.  The  character  and  weight  of  evidence  required  to  rebut  the  pre- 
sumption of  payment  of  a  charge  upon  land  is  under  the  Act  of  April  27, 
1855,  P.  L.  368,  very  different  from  that  required  to  establish  a  new 
claim  or  cause  of  action  where  there  has  been  an  absolute  bar  to  re- 
covery under  the  statute  of  limitations  of  March  27, 1713, 1  Sm.  L.  76. 
Under  the  act  of  1855  all  that  is  necessary  to  prove  to  rebut  the  pre- 
sumption that  a  charge  on  land  had  been  paid  is,  that  within  twenty- 
one  years  a  claim  or  demand  had  been  made  by  the  claimant,  or  pay- 
ment, declaration  or  acknowledgment  of  the  existence  of  the  daim  had 
been  made  by  the  debtor. 

2.  A  finding  by  the  orphans'  court  based  upon  competent  evidence 
that  a  claim  or  demand  had  been  made  for  tiiie  pa3anent  of  a  charge 
upon  land  within  twenty-one  years,  and  a  pa3anent  on  account  or 
acknoTdedgment  of  the  existence  of  the  claim  had  been  made  by  the 
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debtor  within  the  same  period,  will  not  be  reversed  by  the  appellate 
court  in  the  absence  of  manifest  error. 

Covrts — Jurisdiction — Supreme  Court — Superior  Court. 

3.  The  Superior  CJourt  has  no  power  to  review  the  action  of  the  Su- 
preme Court  in  directing  that  an  adjudication  of  the  orphans'  court 
should  be  open  so  that  additional  testimony  might  be  taken. 

Argued  Nov.  11,  1908.  Appeal,  No.  8,  Oct.  T.,  1908,  by 
defendant,  from  decree  of  0.  C.  Lancaster  Co.,  May  T.,  1902, 
No.  10,  dismissing  exceptions  to  adjudication  in  Estate  of 
Azariah  DeHaven,  deceased.  Before  Rice,  P.  J.,  Porter, 
Henderson,  Morrison,  Orlady,  Head  and  Beaver,  JJ. 
AflSrmed. 

Exceptions  to  adjudication.    Before  Smith,  P.  J. 

From  the  record  it  appeared  that  the  question  involved 
was  whether  a  charge  of  $2,000  on  land  had  been  paid  or  was 
barred  by  the  Act  of  April  27,  1855,  P.  L.  368. 

The  facts  of  the  case  appear  by  the  opinion  of  the  Superior 
Court. 

Error  assigned  was  decree  dismissing  exceptions  to  adjudi- 
cation. 

B.  F.  Davis,  for  appellant. 

W.  H.  Roland  and  W.  W.  Franklin,  for  appellee. 

Opinion  by  Beaver,  J.,  December  20, 1909: 
This  case  has  had  an  unusual  and,  in  some  respects,  a 
rather  remarkable  course.  It  has  been  heard  thrice  in  this 
court.  An  opinion  was  first  handed  down  December  19,  1903, 
which  does  not  seem  to  have  been  reported,  probably  for  the 
reason,  as  explained  in  DeHaven's  Est.,  25  Pa.  Superior  Ct. 
507,  that  "When  the  case  was  formerly  argued  and  submitted 
no  reference  whatever  was  made  by  the  learned  counsel  for 
the  exceptants  to  the  Act  of  April  27,  1855,  P.  L.  368,  and  in 
the  opinion  which  we  filed  on  December  19,  1903,  the  said 
act  was  not  considered,  nor  was  it  contended  by  the  counsel 
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that  the  claim  in  dispute  was  in  any  way  controlled  by  said 
act.  Therefore,  our  decision  then  made  was  upon  the  ques- 
tion of  suflBcient  evidence  to  overcome  the  presumption  of 
payment  arising  after  the  lapse  of  twenty-one  years." 

Notwithstanding  the  fact  that  the  Act  of  April  27,  1855, 
P.  L.  368,  had  not  been  invoked  in  the  court  below,  it  was  con- 
sidered upon  the  reargument  here  that  we  were  bound  by  the 
act  of  assembly  and  were  not  at  liberty  to  disregard  it,  not- 
withstanding the  fact  that  its  provisions  had  not  been  in- 
voked below.  It  was  urged  by  the  appellee  at  that  time  that 
the  statute  of  1855,  not  having  been  pleaded  in  the  court  be- 
low, could  not  be  then  interposed,  but,  as  is  clearly  shown, 
an  act  of  assembly  not  pleaded  is  different  from  a  question 
of  law  not  raised  in  the  court  below,  and,  relying  upon  Win- 
gett's  App.,  122  Pa.  486,  it  was  determined  that  the  act  of 
1855  applied  and  that,  therefore,  presumption  of  payment  of 
the  claim  of  the  appellee — ^then  and  now — ^was  raised  by  fail- 
ure of  evidence  of  a  demand  on  the  one  hand  or  an  expUcit 
acknowledgment  on  the  other. 

Upon  application  to  the  Supreme  Court,  an  appeal  from 
our  decision  was  allowed,  which,  upon  hearing,  was  deter- 
mined adversely  to  the  appellant  and  our  judgment  was 
aflSrmed  upon  the  opinion  of  our  Brother  Morrison:  De- 
Haven's  Est.,  215  Pa.  549.  Subsequently,  upon  appUcation 
to  the  court  below  to  have  distribution  made,  in  accordance 
with  the  decree  of  the  Superior  Court,  the  claimant,  who  is 
the  appellee  here  and  was  the  appellant  in  the  Supreme  Court, 
was  permitted  to  call  witnesses  to  prove  demand  for,  or  ac- 
knowledgment of,  the  claim  within  the  period  of  twenty-one 
years.  An  application  was  then  made  to  the  Supreme  Court 
to  reopen  the  case  and,  on  hearing,  an  order  was  made,  per- 
mitting "John  B.  Miller,  administrator,  to  submit  proof  of 
acknowledgment  of  the  claim  of  his  decedent"  and  subse- 
quently, on  March  7,  1907,  the  order  was  enlarged,  so  as  to 
allow  the  appellant  to  submit  evidence  of  acknowledgments 
that  the  claim  was  paid.  This  practically  opened  the  entire 
question  and  permitted  a  hearing  de  novo.  Upon  testimony 
submitted  by  both  sides,  the  court  held  that  the  testimony 
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taken  upon  the  hearing  in  the  reaudit  established  a  demand 
by  the  claimant  and  acknowledgment  by  the  decedent  of  the 
claim  of  the  present  appellee  and  awarded  the  amount  of  the 
said  claim  to  the  claimant.  From  that  adjudication  and  de- 
cree, an  appeal  has  been  taken  by  the  parties  who  were  appel- 
lants in  the  case  when  previously  before  us. 

Although  the  question  is  practically  the  same  now  as  then, 
it  arises  imder  entirely  different  circumstances,  the  testimony 
in  regard  to  demand  by  the  claimant  and  acknowledgment 
by  the  decedent  raising  the  distinct  question  as  to  whether 
or  not  the  presxmiption  of  payment  imder  the  act  of  1855  is 
rebutted,  there  having  been  no  evidence  upon  that  subject 
when  the  case  was  here  before. 

The  coimsel  for  the  appellant  fails  to  distinguish  between 
what  we  call  the  statute  of  limitations,  namely,  sec.  1  of  the 
Act  of  March  27,  1713,  1  Sm.  L.  76,  and  the  seventh  section 
of  the  Act  of  April  27, 1855,  P.  L.  368.  In  the  former,  certain 
personal  actions  therein  specifically  set  forth  are  absolutely 
barred  by  the  lapse  of  six  years.  By  the  latter  "where  no 
payment,  claim  or  demand  shall  have  been  made  on  account 
of,  or  for  any  ground  rent,  annuity  or  other  charge  upon  real 
estate  for  twenty-one  years,  or  no  declaration  or  acknowl- 
edgment of  the  existence  thereof  shall  have  been  made  within 
that  period  by  the  owner  of  the  premises,  subject  to  such 
groimd  rent,  annuity  or  charge,  a  release  or  extinguishment 
thereof  shall  be  presumed,  and  such  ground  rent,  annuity  or 
charge  shall  thereafter  be  irrecoverable."  In  the  appellant's 
argument  here  the  authorities  cited  relate  for  the  most  part  to 
the  statute  of  limitations,  and  we  are  asked  to  determine  that 
the  same  character  and  weight  of  evidence  is  required  to  es- 
tablish the  claim  or  rebut  the  presumption  of  payment  under 
the  act  of  1855  as  is  required  to  establish  a  new  claim  or  cause 
of  action  where  there  has  been  an  absolute  bar  to  recovery 
imder  the  statute  of  limitations.  But  the  authorities  relating 
to  the  one  are  not  in  any  way  applicable  to  the  other  except 
perhaps  by  way  of  analogy.  Few  acts  of  assembly  have  re- 
ceived a  greater  number  of  authoritative  adjudications  by  our 
appellate  coiuts  than  the  statute  of  limitations  of  1713,  but 
Vol.  xli— 25 
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they  are  in  no  sense  applicable  to  the  act  of  1855.  In  the  latter 
case,  the  presumption  of  payment  is  raised  by  the  lapse  of 
twenty-one  years.  If,  however,  claim  or  demand  has  been 
made  by  the  claimant,  or  payment,  declaration  or  acknowl- 
edgment of  the  existence  of  the  claim  shall  have  been  made 
by  the  debtor,  that  presxmaption  is  rebutted.  Clay  v.  Mc- 
Creanor,  9  Pa.  Superior  Ct.  433,  was  cited  in  our  previous  de- 
cision as  authority  as  to  whom  the  acknowledgment  is  to  be 
made,  but  it  does  not  apply. 

The  question,  therefore,  which  arose  in  the  court  below, 
and  which  we  are  called  upon  to  consider  here,  is,  Was  there 
claim  or  demand  made  by  the  claimant,  now  represented  by 
the  appellee  here,  or  was  there  any  payment  on  account  of 
the  claim,  or  any  declaration  or  acknowledgment  of  the  exist- 
ence thereof  by  the  decedent,  who  is  represented  by  the 
appellant  here,  within  the  period  of  twenty-one  years? 

The  testimony  upon  this  subject  was  somewhat  conflicting. 
The  court  below  f oimd  as  a  fact,  upon  a  careful  analysis  of  the 
testimony,  referring  to  the  character,  appearance  and  sur- 
roundings of  the  witnesses,  that  the  presumption  of  pajmient 
arising  from  the  lapse  of  time  had  been  rebutted.  In  the 
opinion  overruling  the  exceptions  to  the  findings  of  the  court 
below  in  the  audit,  it  is  said:  *'By  authority  of  the  Supreme 
Court  given  by  their  modified  decree,  the  audit  was  reopened 
for  the  purpose  of  taking  testimony  relating  to  payment  of 
the  charge  on  the  land  and  an  acknowledgment  of  its  exist- 
ence. The  testimony  previously  taken  waa  offered  in  evi- 
dence— only  as  much,  however,  as  was  applicable  to  the  ques- 
tion was  admissible  and  only  such  was  considered.  There  had 
been  sufficient  evidence  without  that  offered  at  the  time  the 
audit  was  reopened  to  satisfy  both  the  Superior  and  lower 
courts  that  the  presumption  of  payment  had  been  rebutted. 
That,  together  with  what  has  since  been  submitted,  was  ample 
to  establish  the  fact  that  Azariah  DeHaven  had  not  paid  the 
charge,  that  within  twenty-one  years,  payment,  claim  or  de- 
mand was  made  on  accoimt  of  it,  and  that  within  that  time 
he  acknowledged  its  existence,  without  considering  Wanner's 
testimony. 
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"Exceptants'  counsel  argues  that  preponderance  of  testi- 
mony must  control,  and  would  have  preponderance  measured 
by  the  majority  rule.  Because  exceptant  had  the  greater 
number  of  witnesses,  therefore,  and  necessarily,  his  conten- 
tion must  prevail  in  his  argument.  The  evidence  which 
carried  conviction  preponderated.  The  frank  testimony  of 
a  truthful  witness  may  preponderate,  though  a  dozen  affirm 
differently." 

Upon  a  careful  examination  of  the  testimony,  we  are  not 
convinced  that  the  court  below  misinterpreted  the  effect 
thereof,  nor  are  we  convinced  that  in  the  careful  analysis  of 
the  testimony  and  of  the  surroundings  of  the  witnesses,  the 
adjudicating  judge  failed  to  reach  a  correct  conclusion.  We 
are,  therefore,  disposed  to  follow  the  general  rule  as  to  the 
finding  of  fact  by  an  auditor  or  an  adjudicating  judge,  con- 
firmed after  exceptions  and  argument  upon  a  careful  considera- 
tion. We  are  unable,  therefore,  to  reach  the  conclusion  which 
would  justify  us  in  overturning  the  finding  of  fact  deliber- 
ately made  and  confirmed,  upon  competent  and  sufficient 
testimony,  by  the  court  below.  We  have  no  hesitation  in  say- 
ing that,  if  the  question  here  were  whether  or  not  the  appellee 
had  shown,  by  competent  and  sufficient  testimony,  what 
would  establish  a  new  and  distinct  promise  such  as  would 
support  an  action  upon  a  claim  barred  by  the  statute  of  limi- 
tations, the  testimony  would  not  have  been  sufficient.  This 
is  the  question,  for  the  most  part,  argued  by  the  appellant, 
but  it  is  not  the  question  before  us.  We  repeat,  in  order  to  be 
clearly  understood,  that  the  question  here  is.  Was  there  claim 
or  demand  made  by  the  claimant  or  was  there  payment,  dec- 
laration or  acknowledgment  of  the  existence  of  the  claim  by 
the  debtor  which  rebutted  the  presumption  of  the  existence 
of  the  claim,  which  made  it  irrecoverable?  Authorities  aris- 
ing under  the  statute  of  limitations  are  abundantly  cited  by 
the  appellant,  but  have  no  appHcation  whatever  to  the  ques- 
tion imder  consideration  except  as  hereinbefore  intimated. 
The  appellant  continually  refers  to  the  bar  of  the  statute  and 
speaks  of  the  act  of  April  27,  1855,  as  the  bar  of  the  statute 
of  limitations.    This  is  only  another  mode  of  misapprehending 
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the  question  and  misapplying  the  well-understood  names  of 
statutes,  which  have  had  centuries  of  interpretation  and  ap- 
plication, to  those  of  comparatively  modem  enactment  which 
are  essentially  different  in  character  and  scope. 

The  appellant  proposes,  as  one  of  the  questions  involved 
in  the  case,  "Whether  the  Supreme  Court  had  the  right  to 
order  a  reopening  of  the  adjudication,  without  the  record  be- 
fore it.*'  It  is  scarcely  necessary  to  say  that  this  is  a  question 
which  does  not  properly  come  before  us.  The  Supreme  Court 
is  the  best  authority  to  determine  its  own  jurisdiction,  and 
the  manner  in  which  its  authority  is  to  be  exercised.  The 
time  to  raise  that  question  was  when  the  case  was  before  the 
Supreme  Court  for  argument  and  determination. 

Upon  the  entire  case,  as  presented  to  us,  we  are  of  opinion 
that  the  decree  of  the  court  below  should  be  affirmed. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the 
appellant. 


Bos,  Appellant,  v.  People's  National  Bank  of 
Tarentum. 

Banks  and  banking — Fraud  on  depositor — Evidence — Case  for  jury, 
1.  In  an  action  by  an  illiterate  depositor  against  a  bank  to  recover 
the  amount  of  his  deposit,  the  case  is  for  the  jury  where  the  testimony 
of  the  plaintiff  himself  tends  to  show  that  he  was  misled  by  the  repre- 
sentations of  an  officer  in  chaige  of  one  of  the  departments  of  the  bank, 
into  accepting  the  individual  obligation  of  the  officer  imder  the  belief 
that  he  was  receiving  an  obligation  of  the  bank  for  the  repayment  of 
his  deposit  with  interest  thereon. 

i.  In  such  a  case  the  plaintiff  cannot  prove  by  another  witness,  that 
in  an  independent  transaction  the  same  bank  officer  had  undertaken  to 
defraud  the  witness  in  a  manner  similar  to  the  way  in  which  the  plain- 
tiff had  been  defrauded. 

Argued  April  26, 1909.  Appeal,  No.  145,  April  T.,  1909,  by 
plaintiff,  from  judgment  of  C.  P.  No.  4,  Allegheny  Co.,  Third 
Term,  1907,  No.  278,  on  verdict  for  defendant  in  case  of 
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Stefan  Bos  v.  People's  National  Bank  of  Tarentum.  Before 
Rice,  P.  J.,  Porter,  Henderson,  Morrison,  Orlady  and 
Head,  JJ.    Reversed. 

Assumpsit  to  recover  the  amount  of  a  bank  deposit.  Before 
Swbaringen,  p.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

At  the  trial  the  court  gave  binding  instructions  for  de- 
fendant. 

When  Paul  Sodoma  was  on  the  stand,  the  plaintiff  made  the 
following  offer: 

Mr.  Maxey :  Counsel  for  plaintiff  offers  to  prove  by  the  wit- 
ness on  the  stand,  Paul  Sodoma,  that  he  is  a  resident  of  Arnold, 
and  that  he  is  acquainted  with  Joseph  J.  Sirkush,  cashier  of 
the  defendant  bank;  that  he  was  in  the  bank  a  short  time  prior 
to  March  22, 1906,  for  the  purpose  of  depositing  money  therein; 
that  Sirkush  then  and  there  advised  the  witness  that  he  could 
get  a  larger  rate  of  interest  for  his  money  in  this  bank  than 
elsewhere,  and  that  if  he  would  allow  him  to  place  $200  of  it  in 
a  certain  accoimt  in  the  bank,  that  he  could  get  six  per  cent  in- 
terest, and  come  around  every  one-half  year;  and  that  Sirkush, 
further,  did  take  the  money  from  the  witness,  saying  that  the 
bank  was  out  of  deposit  books,  and  handed  the  witness  a  piece 
of  paper,  saying  to  witness  that  it  was  a  memorandum  of  his 
deposit  in  the  bank  and  would  answer  the  purpose  of  a  book; 
that  witness  subsequently  learned  that  it  was  a  promissory 
note  of  said  Sirkush  and  that  upon  so  ascertaining,  he  made  an 
effort  to  collect  the  same,  and  subsequently  did,  by  criminal 
proceedings,  recover  from  Sirkush  the  money  represented  by 
the  note.  This,  for  the  purpose  of  showing  that  Sirkush,  the 
agent  and  cashier  of  this  bank,  had  conunitted  some  fraudu- 
lent acts  at  about  the  same  time,  and  tending  to  show  a  mo- 
tive for  a  particular  line  of  conduct,  to  wit:  that  the  agent, 
Sirkush,  was  actuated  by  a  motive  to  defraud. 

Mr.  Mc Vicar:  Objected  to  as  incompetent,  irrelevant  and 
immaterial;  that  any  evidence  of  fraudulent  representations 
made  to  either  person  is  not  any  evidence  of  fraud  alleged  in 
this  case. 
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The  Court :  Objection  sustained. 

Exception  noted  and  bill  sealed  for  plaintiff.  [2] 

Verdict  and  judgment  for  defendant.    Plaintiff  appealed. 

Errors  assigned  were  (1)  in  giving  binding  instructions  for 
defendant;  (2)  ruling  on  evidence,  quoting  the  bill  of  excep- 
tions. 

W.  S,  Maxey,  for  appellant. — The  testimony  of  the  plaintiff 
being  that  at  the  time  the  transfer  of  the  money  was  made, 
Sirkush  privately  represented  to  plaintiff  that  he  was  giving 
him  a  memoranda  of  the  transfer  of  his  money  to  another  ac- 
count in  the  bank,  and  that  the  paper  which  was  handed  to 
plaintiff  was  such  a  memoranda,  when,  in  fact,  it  was  not, 
imports  a  question  of  fraud,  which  must  be  proven  like  any 
other  fact:  Green  v.  North  Buffalo  Township,  56  Pa.  110; 
Schuylkill  Coimty  v.  Copley,  67  Pa.  386;  American  Harrow 
Co.  V.  Swoope,  16  Pa.  Superior  Ct.  451;  El  Dorado  Jewehy 
Co.  V.  Hartung,  36  Pa.  Superior  Ct.  463;  Young  v.  Edwards, 
72  Pa.  257;  Braunschweiger  v.  Waits,  179  Pa.  47;  Com.  to 
use  V.  Julius,  173  Pa.  322;  Ettinger  v.  Jones,  139  Pa.  218; 
Ziegler  v.  Bank,  93  Pa.  393. 

Nelson  McVicar,  of  Kennedy,  McVicar  &  Hazlett,  for  ap- 
pellee.— ^The  quality  of  the  evidence  required  to  avoid  the  con- 
tract made  with  Sirkush  is  that  it  must  be  clear,  precise  and 
indubitable:  Hicks  v.  Harbison-Walker  Co.,  212  Pa.  437; 
Highlands  v.  R.  R.  Co.,  209  Pa.  286. 

The  quantity  of  the  evidence  required  to  avoid  the  contract 
with  Sirkush  is  the  testimony  of  two  witnesses  or  one  witness 
and  corroborating  circumstances  equivalent  to  another: 
Fuller  V.  Law,  207  Pa.  101 ;  Sutch's  Est.,  201  Pa.  305. 

The  rule  is  the  same  whether  the  party  defrauded  can  read 
or  write  the  English  language.  In  either  case  he  does  not  de- 
pend upon  what  is  in  the  instrument,  but  relies  on  what  is  said 
to  hhn:  Hicks  v.  Harbison-Walker  Co.,  212  Pa.  437;  Penna. 
R.  R.  Co.  V.  Shay,  82  Pa.  198;  Sylvius  v.  Kosek,  117  Pa.  67. 

The  offer  of  the  alleged  testimony  of  Paul  Sodoma  was  in- 
competent and  irrelevant:  Smith  v.  Arsenal  Bank,  104  Pa. 
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518;  Mundis  v.  Emig,  171  Pa.  417;  Keeler  Co.  v.  Schott,  1  Pa. 
Superior  Ct.  458. 

Opinion  by  Head,  J.,  December  13, 1909: 

At  the  conclusion  of  the  trial  the  learned  judge  below  di- 
rected the  jury  to  return  a  verdict  in  favor  of  the  defendant 
and  afterwards  entered  judgment  thereon.  Had  the  testi- 
mony introduced  by  the  plaintiff  been  submitted  to  the  jury 
and  been  accepted  by  them  as  credible,  they  would  have  been 
warranted  in  finding  the  following  facts: 

The  plaintiff  is  a  foreigner,  unable  to  speak  or  understand 
the  English  language,  and  so  illiterate  that  he  cannot  read  or 
write  even  in  the  tongue  wherein  he  was  bom.  He  had  been 
living  and  working  for  some  years  in  the  vicinity  where  the 
defendant  bank  is  located.  The  bank,  desiring  to  acquire  and 
retain  the  patronage  of  the  foreigners  working  in  the  neighbor- 
hood, had  created  a  special  department  for  the  purpose  of 
dealing  with  them,  and  this  was  presided  over  and  conducted 
by  a  special  cashier  or  agent  named  Sirkush,  who  was  able  to 
transact  business  with  them  in  their  own  language. 

Some  two  years  after  he  began  to  do  business  at  the  bank, 
he  went  there  to  make  a  deposit  and  was  induced  by  the 
manager  to  sign  with  his  mark  a  withdrawal  order — the  equiva- 
lent of  a  check  in  an  ordinary  banking  transaction — for  $500. 
His  testimony  is  that  he  received  no  money  whatever  at  that 
time,  and  had  no  intention  of  withdrawing  any  money  from 
the  bank.  He  declares  that  in  the  bank,  and  while  transact- 
ing his  business  as  a  depositor  with  Sirkush,  he  was  told  by  the 
latter  that  the  bank  paid  a  higher  rate  of  interest  on  moneys 
which  would  be  deposited  in  another  department  of  the  bank; 
that  he  could  avail  himself  of  the  opportunity  to  draw  a 
higher  rate  of  interest  by  attaching  his  mark  to  a  paper  which 
Sirkudi  prepared  and  presented  to  him,  and  on  the  strength 
of  this  statement,  and  for  the  purpose,  as  he  supposed,  of 
changing  his  deposit  from  one  department  of  the  bank  to  an- 
other, he  attached  his  mark  to  the  paper  prepared  and  pre- 
sented by  Sirkush. 

The  latter  then  told  him  that  his  interest  woukl  be  payable 
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every  six  monthS;  and  gave  him  a  paper  which  he  represented 
as  being  a  receipt  from  the  bank  for  the  money  thus  specially 
deposited;  which  receipt  the  plaintiff  was  to  carefully  keep  and 
present  at  the  bank  at  the  expiration  of  six  months,  when  his 
interest  would  fall  due  and  be  paid  to  him. 

In  the  following  September  iht  plaintiff,  who  in  the  mean- 
time had  been  continuing  to  deposit  small  sums  in  the  bank 
and  to  withdraw  some  of  them  from  time  to  time  as  his  ne- 
cessities required,  went  to  the  bank,  presented  his  paper  to 
Sirkush,  who  paid  to  him  $15.00,  being  six  months'  interest  at 
six  per  cent  on  $500;  took  up  the  original  paper  and  gave  to 
him  a  new  one  of  the  same  kind,  with  similar  instructions  con- 
cerning it.  This  paper  the  plaintiff  again  kept  for  six  months 
and  again  presented  it  at  the  bank  to  receive  his  interest  as  be- 
fore. He  then  learned  that  Sirkush  had  left  the  service  of  the 
bank,  and  for  the  first  time  was  informed  by  the  officer  who 
had  succeeded  him  that  the  paper  which  he  held  was  no  obliga- 
tion of  the  bank,  but  was  merely  an  individual  promissory 
note  of  Sirkush,  the  former  officer. 

He  was  told  that  on  the  strength  of  the  paper  which  he  had 
signed  the  year  before,  which  was  a  regular  withdrawal  order, 
the  bank  had  charged  to  his  account  tiie  $500  represented  by 
it,  and  that  he  must  look  to  Sirkush,  who  had  obtained  the 
money,  for  pajrment.  The  bank  offered  to  make  an  effort  to 
collect  this  money  from  Sirkush,  and  for  that  purpose  the  note 
was  left  there,  but  being  unable  to  collect  the  money,  and  re- 
fusing to  recognize  the  plaintiff's  right  to  have  it  from  the 
bank,  this  suit  was  begun. 

It  will  be  observed  the  plaintiff  rests  his  claim  on  the  un- 
deniable fact  that  the  relation  of  depositor  and  banker  had 
been  established  between  the  parties;  that  the  money  for 
which  he  now  sues  had  been  deposited  in  the  defendant  bank, 
and  that  the  latter  had  never  paid  it  over  to  him  in  discharge 
of  its  legal  obligation  to  pay  that  sum  upon  his  demand.  We 
may  here  remark  that  the  testimony  of  the  plaintiff  on  some 
of  the  important  points  already  noted  was  contradicted,  but 
with  this  we  have  no  conoem  in  the  face  of  the  directed  verdict 
against  him. 
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The  bank,  by  way  of  defense,  set  up  the  withdrawal  order 
signed  by  the  plaintiff  with  his  mark,  on  the  strength  of  which 
it  had  paid  out  his  money  and  charged  it  to  his  account.  To 
thk  the  plaintiff  replied  that  the  paper  was  not  his  act;  that  it 
had  been  procured  by  gross  fraud  and  misrepresentation  on 
the  part  of  the  bank  officer  who  obtained  it,  and  that  under 
such  circtunstances  the  bank  could  not  shield  itself  behind  the 
fraud  of  its  officer,  and  thus  escape  the  obligation  which  would 
otherwise  rest  upon  it. 

The  learned  trial  judge  was  of  the  opinion  that  the  condi- 
tions thus  existing  left  the  plaintiff  in  the  situation  of  one  who 
was  seeking  the  aid  of  a  chancellor  to  reform  a  written  instru- 
ment executed  by  him.  That  inasmuch  as  he  was  unable  to 
support  his  claim  by  testimony  other  than  his  own,  and  as 
that  testimony  was  contradicted  by  the  bank  officer  and  the 
papers  made  during  the  transaction,  the  evidence  could  not 
be  said  to  be  of  that  clear,  precise  and  indubitable  character 
necessary  to  bring  about  the  reformation  of  a  written  instru- 
ment. If  the  learned  judge  was  correct  in  this  conception  of 
the  attitude  which  the  plaintiff  thus  occupied  in  relation  to  the 
case,  his  conclusion  would  be  doubtless  supported  by  the  cases 
which  he  cites  in  his  opinion  refusing  the  motion  for  a  new 
trial. 

It  appears  to  us,  however,  that  upon  the  main  question  in- 
volved, our  Supreme  Court  has  so  clearly  decided  lliat  in  such 
case  the  testimony  of  the  plaintiff  must  carry  the  question  of 
fraud  to  the  jury,  that  there,  is  but  little  room  left  for  a  di&* 
cussion  of  it  along  the  line  of  elementary  principles. 

In  Steckel  v.  First  National  Bank  of  Allentown,  93  Pa.  376, 
it  appeared  that  one  William  H.  Blumer  was  the  president  of 
the  bank,  and  his  son  Jacob  was  the  cashier.  ''Three  of  the 
directors,  including  the  said  William  H.  Blumer,  composed 
the  banking  house  of  William  H.  Blumer  &  Ck>.  which  carried 
on  business  but  a  few  hundred  feet  distant  from  the  First  Na- 
tional Bank  of  Allentown.  The  plaintiffs  having  money  on 
deposit  with  the  bank,  and  being  desirous  of  obtaining  interest 
bearing  certificates  therefor,  called  at  the  bank  for  that  pur- 
pose."^    The  plaintiffs  then  testified — and  it  does  not  appear 
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from  the  report  of  the  case  that  there  was  any  other  evidence 
on  the  subject  except  that  of  one  of  then-  own  number — ^that 
he  asked  the  teller  whether  or  not  the  First  National  Bank  is- 
sued certificates  of  deposit  and  paid  interest  thereon,  and  his  an- 
swer was  "  Yes.''  "  Then  I  came  there  again  in  September,  1876, 
and  made  my  ordinary  deposit  in  the  bank;  and  after  we  were 
through,  I  said  to  the  teller  that  I  would  take  the  First  Na- 
tional Bank  certificates  for  $700;  I  filled  out  a  check,  and  he 
handed  me  a  certificate.  I  asked  him, '  Is  this  .the  First  Na- 
tional Bank  certificate? '  The  answer  was, '  Yes,  sir,  it  is.'  I 
then  said, '  This  reads  Blumer  &  Co. ;  I  want  this  distinctly  un- 
derstood, I  want  nothing  but  the  First  National  Bank  certifi- 
cate.' He  assured  me  that  this  was  one  and  the  same  thing. 
With  this  assurance,  I  took  that  certificate.  This  was  in  tiie 
presence  of  the  cashier  of  the  bank,  Jacob  A.  Blumer."  The 
firm  of  Blumer  &  Co.  became  insolvent,  and  the  bank  refus- 
ing to  recognize  its  liabiUty  on  the  certificate  mentioned  and 
other  like  ones  which  followed  it,  the  plaintiffs  brought  their 
action  against  the  bank  to  recover  the  amount  of  their  de- 
posits. 

Upon  that  state  of  facts  the  learned  trial  judge  was  of  tiie 
opinion  that  there  was  no  sufficient  testimony  to  submit  to  the 
jury  to  warrant  a  finding  that  the  bank  was  liable  for  the  pay- 
ment of  the  moneys  evidenced  by  the  certificates,  and  directed 
a  verdict  for  the  defendant.  In  reversing  this  judgment,  Mr. 
Justice  Paxson,  speaking  for  the  court,  says:  **  We  must  as- 
sume that  the  jury  would  have  found  the  facts  as  testified  to 
by  the  plaintiff  Steckel.  The  facts  established,  we  have  a  case 
of  palpable  fraud.  It  is  not  an  answer  to  say  the  plaintiffs 
ought  not  to  have  been  deceived,  and,  with  ordinary  care, 
would  not  have  been.  The  fact  that  the  Blmners  were  re- 
spectively president  and  cashier  of  the  National  Bank,  as  well 
as  leading  members  of  the  banking-house  of  Blumer  &  Co., 
was  calculated  to  mislead  and  deceive;  and  when  told  in  posi- 
tive terms  that  the  certificates,  although  signed  by  Blumer  & 
Co.,  were  the  certificates  of  the  bank,  the  plaintiffs  may  readily 
have  believed  it  was  all  right.  .  .  .  There  is  no  doubt  as  to  the 
general  rule  that  an  agent  can  only  bind  his  principal  so  long 
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as  he  acts  within  the  scope  of  his  authority;  but  we  do  not 
think  the  principle  applies  in  this  case.  A  bank  is  responsible 
for  the  safe-keeping  of  the  money  of  a  depositor,  and  it  cannot 
set  up  the  fraud  of  its  own  officers  as  an  answer  to  a  demand 
for  repayment.    Public  policy  forbids  it. 

''  The  plaintiffs,  after  ascertaining  the  fraudulent  character 
of  the  transaction,  tendered  the  certificate  to  the  bank,  and 
demanded  the  payment  of  their  original  deposit.  In  other 
words,  they  rescinded  the  contract  on  the  ground  of  fraud.  If 
their  allegations  are  true,  they  had  a  right  to  do  so,  and  pro- 
ceed upon  the  original  cause  of  action.  The  question  of  fraud 
should  have  been  submitted  to  the  jury." 

It  will  be  observed  that  in  the  foregoing  case  the  plaintiff 
was  an  intelligent  man,  and  was  able  to  read  and  did  read  the 
certificate  which  was  handed  to  him,  and  to  discover  from  such 
reading  that  the  paper  did  not  purport  on  its  face  to  be  an 
obligation  of  the  National  Bank,  but  appeared  to  be  that  of  a 
private  firm.  Nevertheless,  because  that  paper  was  given  to 
him  in  the  bank  by  a  bank  officer,  in  the  transaction  of  what 
appeared  to  be  the  regular  business  of  the  bank,  and  because 
the  plaintiff  relied  upon  the  assurance  then  and  tiiere  given 
him  by  such  officer,  it  was  held  that  his  case  should  have  gone 
to  the  jury  on  his  testimony. 

In  the  companion  case  of  Ziegler  against  the  same  bank, 
reported  in  the  same  volume,  93  Pa.  393,  we  have  a  case  still 
more  exactly  like  the  one  at  bar  in  the  fact  that  the  plaintiff 
was  an  iUiterate  man,  unable  to  read  the  certificate  which  was 
handed  to  him.  At  the  trial  of  that  case  the  plaintiff  offered  to 
prove  by  his  own  testimony  substantially  the  facts  already 
recited  at  length  in  the  former  case,  and  that  he  accepted  the 
certificates  which  turned  out  to  be  those  of  Blumer  &  Co.  on 
the  strength  of  the  representations  of  the  bank's  officer  that 
they  were  the  certificates  of  the  bank.  The  learned  trial  court 
rejected  the  testimony  and  directed  a  verdict  for  the  defend- 
ant. In  reversing  that  judgment,  the  Supreme  Court,  again 
speaking  through  Mr.  Justice  Paxson,  said:  "When  the  plain- 
tiff took  his  money  to  the  First  National  Bank  of  Allentown, 
and  handed  it  to  the  cashier  for  deposit,  the  bank  became  re- 
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sponsible  therefor.  The  cashier  was  the  executive  officer  of 
the  bank,  and  authorized  by  the  very  nature  of  his  office  to 
receive  money  on  deposit.  After  receiving  it,  no  trick  or  fraud 
on  his  part,  by  means  of  which  the  money  was  passed  over  to 
Blumer  &  Co.,  a  firm  in  which  the  bank  officers  were  lai^ely 
interested,  and  appeared  to  have  had  the  control,  could  ab- 
solve the  bank  from  its  liability.  No  class  of  men  have  the 
confidence  of  the  people  to  a  greater  extent  than  bank  officials. 
It  would  be  monstrous  to  allow  them  to  take  advantage  of  the 
ignorant  and  unwary,  by  reason  of  their  position  and  the  con- 
fidence which  it  mspires.  It  was  doubtless  a  misfortune  to 
this  bank  to  have  unworthy  officials,  if  such  should  prove  to  be 
the  case.  It  certainly  was  unwise  to  permit  its  chief  officers  to 
occupy  a  dual  position  with  divided  interests,  but  the  conse- 
quences resulting  therefrom  cannot  be  visited  upon  those  who 
dealt  in  good  faith  with  the  bank. 

"  This  case  is  ruled  in  a  great  measure  by  Steckel  v.  Bank, 
93  Pa.  376.  It  was  error  to  reject  the  evidence  contained  in 
the  plaintiff's  offer.  The  facts  offered  to  be  proved  amounted 
to  a  fraud  upon  the  plaintiff,  and  he  was  entitled  to  have  that 
question  passed  upon  by  a  jury." 

Here  then  in  two  distinct  and  emphatic  utterances  by  the 
Supreme  Coiut  it  has  been  declared  that  where  a  plaintiff  sues 
for  his  deposit,  and  declares  that  the  check  (or  withdrawal 
order),  which  he  signed  against  the  deposit,  was  procured  by 
the  bank  officers  and  given  in  exchange  for  some  paper  upon 
which  one  or  more  of  the  bank  officers  were  liable,  but  which 
was  falsely  represented  by  those  officers  to  be  the  obligations 
of  the  bank,  the  testimony  of  the  plaintiff  asserting  that  such 
a  fraud  was  practiced  is  sufficient  to  carry  the  case  to  the  jury. 

Two  years  later  in  Bank  v.  Williams,  100  Pa.  123,  an  action 
was  begun  against  the  same  bank,  and  the  plaintiff  there 
sought  to  recover  by  the  application  to  his  case  of  the  prin- 
ciples enunciated  in  the  two  cases  already  cited.  The  Supreme . 
C!ourt,  in  distinguishing  the  last  case  from  the  two  former  ones, 
reasserted  the  principle  upon  which  those  decisions  rested  in 
the  follofwing  language:  "There  is,  however,  a  marked  dis- 
tinction between  the  cases.    In  those  cited  there  was  a  pod* 
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tive  assertion  on  the  part  of  the  bank  officers  that  the  certifi- 
cates in  question  were  the  certificates  of  the  bank,  and  this 
assertion  was  made  under  circumstances  which  rendered  it  at 
least  probable  the  parties  were  misled  by  it.  We  therefore 
held  there  was  a  question  of  fraud  which  ought  to  have  been 
submitted  to  the  jury." 

In  the  present  case  the  testimony  of  the  plaintiff  tended  to 
show  that  he  was  misled  by  the  representations  of  the  bank 
officers,  whilst  engaged  in  the  service  of  the  bank,  into  accept- 
ing the  individual  obligation  of  the  officer  under  the  belief 
that  he  was  receiving  an  obligation  of  the  bank  for  the  repay- 
ment of  his  deposit  with  interest  thereon.  We  are  impelled  to 
the  conclusion  that  this  was  the  same  fraud,  perpetrated  in  the 
same  manner,  that  is  disclosed  by  the  record  of  the  cases  al- 
ready cited,  and  upon  their  authority  we  must  hold  that  the 
learned  trial  court  should  have  submitted  this  testimony  to  the 
jury.  In  reaching  this  conclusion  we  in  no  wise  intend  to  im- 
pair or  weaken  the  force  of  the  rule  prescribing  the  quantity 
and  quality  of  evidence  necessary  to  reform  a  written  instru- 
ment. Nor  do  we  intend  to  declare,  as  we  are  asked  to  do,  that 
a  bank  occupies  such  a  relation  of  trust  or  confidence  towards 
its  depositor,  that  the  law  casts  upon  it  the  burden  of  proving 
that  each  of  the  multitude  of  daily  transactions  between  it  and 
its  depositors,  was  conscionable,  done  in  good  faith,  etc.  We 
but  adhere  to  the  doctrine  of  stare  decisis  and  recognize  the 
binding  authority  of  the  decisions  of  the  Supreme  Court  de- 
clared in  cases  which  exhibit  no  substantial  difference  from 
the  case  at  bar.  The  first  and  third  assignments  of  error  must 
be  sustained. 

By  the  testimony,  the  rejection  of  which  constitutes  the 
remaining  assignment,  the  plaintiff  sought  to  prove  by  another 
witness  that,  in  an  independent  transaction,  the  same  bank 
officer  had  undertaken  to  defraud  him  in  a  manner  similar  to 
that  in  the  present  case.  Even  if  true,  it  is  not  apparent  how 
this  would  tend  to  prove  that  this  plaintiff,  in  the  transaction 
he  had  with  the  bank,  was  defrauded.  Moreover,  the  ascer- 
tainment of  its  truth  would  involve  an  inquiry  into  an  issue 
wholly  collateral  to  the  one  now  before  us.    We  think  there- 
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fore  the  learned  trial  judge  was  correct  in  rejecting  that  oflfer, 
and  the  second  assignment  is  dismissed. 
Judgment  reversed  and  a  venire  facias  de  novo  awarded. 

Rice,  P.  J.,  dissenting: 

I  am  constrained  to  dissent  from  the  opinion  of  my  brethren, 
and  to  conclude  that  the  judgment  of  the  court  below  should 
be  affirmed  for  the  reasons  given  by  its  learned  president 
judge. 


Dzmura  v.  Gyiirik,  Appellant. 

Easement — Vendor  and  vendee — Sewer — Equity, 

Where  an  owner  of  land  subjects  part  of  it  to  an  open,  visible,  perma- 
nent, and  continuous  service  or  easement  in  favor  of  another  part,  and 
then  aliens  either,  the  purchaser  takes  subject  to  the  burden  or  the 
benefit  as  the  case  may  be.  This  is  the  general  rule  founded  on  the 
principle  that  a  man  shall  not  derogate  from  his  own  grant.  Anyone 
taking  the  servient  tenement,  takes  it  subject  to  such  easement;  and 
if  he  attempts  to  interfere  with  its  use,  a  court  of  equity  has  jurisdic- 
tion to  restrain  him,  when  the  facts  are  undisputed  as  to  the  right. 

Argued  May  6,  1909.  Appeal,  No.  206,  April  T.,  1909,  by 
defendant,  from  decree  of  C.  P.  No.  3,  Allegheny  Co.,  Aug.  T., 
1908,  No.  793,  on  bill  in  equity  in  case  of  Elijas  Dzmura  and 
Allgo  Dzmura,  his  wife,  v.  Michael  Gyiuik.  Before  Rice,  P.  J., 
Porter,  Henderson,  Morrison,  Orlady,  Head  and  Bea- 
ver, JJ.    Affirmed. 

Bill  in  equity  for  an  injimction.   Before  Evans,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Error  assigned  was  decree  awarding  injimction. 

John  Rdmany  Jr.,  with  him  A.  B,  Stevenson,  for  appel- 
lants.— ^The  plaintiffs'  right  to  the  sewer  easement  must  be 
clear,  otherwise  they  must  establish  it  first  by  an  action  at  law. 
Mowday  v.  Moore,  133  Pa.  598;  Alexander  v.  Harris,  40  L^gal 
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Int.  132;  Fitzell  v.  Philadelphia,  211  Pa.  1;  Penna.  Coal  & 
Coke  Co.  V.  Jones,  30  Pa.  Superior  Ct.  358;  Liquid  Carbonic 
Co.  V.  Wallace,  219  Pa.  457;  Woodroflfe  v.  Hagerty,  35  Pa.  Su- 
perior Ct.  576;  Richards's  App.,  57  Pa.  105. 

Francis  S.  Bennett^  for  appellees,  cited:  Grace  M.  E.  Church 
V.  Dobbins,  153  Pa.  294;  Sullivan  v.  Jones  &  Laughlin  Steel 
Co.,  208  Pa.  540;  VoUmer's  App.,  61  Pa.  118;  Mihie's  App.,  81 
Pa.'54:  Sitting's  App.,  105  Pa.  517;  Manbeck  v.  Jones,  190  Pa. 
171. 

Opinion  by  Head,  J.,  December  13,  1909: 

John  Gsrurik,  the  common  ancestor  in  title  of  all  the  parties 
to  this  bill,  was  the  owner  of  a  lot  of  ground  in  the  borough 
of  Braddock  fronting  thirty  feet  on  Washington  street  and 
extending  back  of  the  same  width  110  feet  to  a  public  alley. 
Having  concluded  to  permanently  improve  his  property,  he 
built  two  structures  thereon,  one  fronting  the  street,  the 
other  the  alley  in  the  rear.  Each  building  covered  its  re- 
spective front,  and  each  occupied  a  depth  of  thirty  feet. 
Each  of  the  said  buildings  was  so  designed  by  him  as  to 
make,  when  completed,  two  separate  tenements,  so  that  each 
building  could  be  occupied  and  used  by  two  separate  ten- 
ants. The  wall  which  in  each  building  divided  it  was  used 
as  a  party  wall  for  the  joint  benefit  of  the  tenement  on  each 
side.  The  front  building  facing  the  street  was  so  constructed 
that  on  the  groimd  floor  a  small  area  way  three  feet  in  width 
gave  access  from  the  rear  of  the  lot  to  each  apartment.  There 
was  a  pubUc  sewer  in  the  alley  at  the  rear  of  the  premises. 
The  conmion  owner  of  the  entire  property  could  have,  by 
separate  lines  of  sewers,  connected  each  of  the  four  tene- 
ments with  this  public  sewer.  Not  desiring  to  incur  the  ex- 
pense which  this  would  involve,  he  built  but  one  sewer  line 
from  the  alley  in  the  rear  to  the  building  on  the  front  part 
of  the  lot.  This  line  was  laid  a  short  distance  from  and 
parallel  to  the  west  line  of  his  property,  and  traversed  the 
cellars  of  the  two  tenements,  front  and  rear,  on  the  west  side 
of  his  property.    The  tenements  on  the  east  side,  front  and 
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back  respectively,  were  connected  by  lateral  lines  with  this 
main  sewer,  and  in  this  manner  each  one  of  the  four  tenements 
was  provided  with  a  line  for  the  disposal  of  its  sewage. 

By  this  general  plan  of  improvement  it  was  apparent  that 
each  of  the  tenements  had  the  common  use  of  a  party  wall, 
and  the  like  use  of  the  main  sewage  line,  and  all  of  these 
incidents  of  the  general  plan  of  improvement  were  open  and 
visible  to  the  eye  of  anyone  who  might  become  the  pur- 
chaser or  occupant  of  any  one  of  the  tenements.  The  lateral 
sewage  Unes  already  referred  to,  by  which  the  tenements  on 
the  east  side  of  the  lot,  front  and  back,  were  connected  with 
the  main  Une  to  the  alley,  necessarily  crossed  a  portion  of  the 
property  upon  which  the  western  tenements  stood.  It  is 
apparent  then  that  the  common  owner  of  the  property,  for 
the  purpose  of  utilizing  it  as  he  conceived  to  the  best  advan- 
tage, had  subjected  the  tenements,  front  and  rear  on  the  west 
side  of  his  property,  to  an  easement  for  sewage  purposes  in 
favor  of  those  on  the  eastern  part  of  the  property. 

If,  with  his  property  thus  improved,  John  Gyurik  had  sold 
and  conveyed  to  a  purchaser  the  eastern  tenement,  front  or 
rear,  on  his  property,  even  though  in  his  deed  he  may  not 
have  expressly  granted  an  easement  in  favor  of  the  property 
conveyed  over  that  which  he  retained,  the  purchaser  would 
nevertheless  take  such  an  easement  because  that  was  a  part 
of  the  permanent  improvement  which  he  had  made  upon 
his  property,  and  his  conveyance  of  the  land  would  carry 
with  it  the  permanent  improvements  as  he  had  created  them 
tod  as  they  visibly  existed  on  the  groimd. 

The  principle  of  law  operating  on  such  a  state  of  facts  and 
producing  the  conclusion  above  referred  to  is  thus  stated  by 
Mr.  Justice  MrrcHELL  in  Grace  M.  E.  Church  v.  Dobbins,  153 
Pa.  294:  "The  law  on  this  subject  is  settled  beyond  question. 
Where  an  owner  of  land  subjects  part  of  it  to  an  open,  visible, 
permanent,  and  continuous  service  or  easement  in  favor  of 
another  part,  and  then  aUens  either,  the  purchaser  takes  sub- 
ject to  the  burden  or  the  benefit  as  the  case  may  be.  This  is 
the  general  rule  f  oimded  on  the  principle  that  a  man  shall  not 
derogate  from  his  own  grant/' 
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When  John  Gyiuik,  therefore,  so  desigued  the  permanent 
improvement  on  his  own  property  that  the  easternmost  tene- 
ments were  provided  with  the  necessary  outlet  for  sewage 
by  a  visible  lateral  line  extending  through  the  cellars  of  the 
westernmost  tenements  respectively,  in  order  to  reach  the 
main  outlet  to  the  alley,  if  he  thereafter  conveyed  to  another 
that  easternmost  tenement,  he  could  not  be  heard  to  com- 
plain that  his  purchaser  continued  to  vent  the  sewage  from 
that  tenement  in  the  way  which  the  grantor  himself  had  ex- 
pressly provided  for  that  purpose.  If  he  could  not  be  heard 
to  complain,  and  would  not  be  permitted  to  interfere  with 
such  right,  the  defendants  stand  in  precisely  the  same  situa- 
tion because  they  have  succeeded  to  his  title  with  a  full  knowl- 
edge of  all  the  facts  already  recited. 

Wh«i  the  present  defendant  imdertook  to  cut  the  sewerage 
connection  from  the  eastern  tenement,  now  owned  by  the 
plaintiffs,  the  latter  filed  their  bill  which  resulted  in  the  in- 
junction of  which  the  appellant  ^ow  complains.  The  able 
counsel  for  the  appeUant  confined  their  argument  chiefly  to 
the  proposition  that  this  bill  should  be  dismissed  because  a 
court  of  equity  had  no  jurisdiction  to  enter  the  decree  com- 
plained of.  They  base  their  argmnent  on  the  proposition 
that  the  right  of  the  plaintiffs  to  enjoy  this  easement  is  seri- 
ously disputed,  and  until  such  right  had  been  determined  in 
their  favor  by  an  action  at  law,  a  court  of  equity  would  be 
without  jurisdiction. 

It  has  been  said  so  often  by  our  appellate  courts  that  it 
may  now  be  considered  as  an  elementary  principle,  that  a 
court  of  equity  will  not  by  an  injimctive  decree  enforce  an 
alleged  legal  right,  where  the  existence  of  such  right  is  in  dis- 
pute, until  after  it  has  been  determined  in  an  action  at  law 
that  such  right  really  exists.  Notwithstanding  the  fact  in 
later  years  the  jurisdiction  of  courts  of  equity  has  developed 
to  meet  the  necessities  which  come  with  changed  conditions, 
it  is  still  true  that  when  the  property  rights  of  a  citizen  are 
firirly  questioned,  his  privilege  is  to  have  those  rights  de- 
termined in  a  common-law  action  after  a  trial  by  a  jury. 
But  it  is  equally  true  that  where  the  facts  out  of  which  the 
Vol.  xli— 26 
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alleged  right  must  arise,  if  it  exists  at  all,  are  undisputed  and 
depend  upon  the  application  to  those  facts  of  certain  fixed 
principles  of  law,  there  is  no  dispute  to  be  settled  by  a  l^gal 
trial. 

This  is  the  situation  presented  by  this  record.  There  is  not 
in  dispute  a  single  fact  on  which  the  right  of  the  plaintiffs  to 
have  their  decree  rests.  The  learned  court  below  was  there- 
fore correct  in  determining  that  a  court  of  equity  had  juris- 
diction to  enforce  for  the  plaintiffs  those  rights  which  de- 
pended entirely  on  the  application  of  the  law  to  the  facts 
averred  in  the  bill  and  not  denied  in  the  answer. 

We  further  agree  with  him  in  his  conclusion  that  the  dom- 
inant question  in  the  case  is  controlled  by  the  legal  principle 
declared  by  Mr.  Justice  Mitchell  in  the  case  already  cited. 
Under  such  circumstances  the  decree  compelling  the  defend- 
ant to  restore  the  broken  sewer  connection  and  restraining 
him  from  thereafter  interfering  with  it  was  nothing  more 
than  securing  to  the  plaintiffs  the  unmolested  enjoyment  of 
the  land  they  had  bought  with  the  permanent  improvements 
thereon  as  they  had  been  constructed  by  John  Gyurik,  and 
had  since  existed  with  the  full  knowledge  of  all  the  parties 
concerned. 

The  fact  that  Mary  Gyurik,  the  immediate  predecessor  in 
title  of  the  plaintiffs — probably  in  ignorance  of  her  rights 
under  the  law,  perhaps  to  avoid  the  possibility  of  the  litiga* 
tion  that  has  resulted  in  this  appeal — asked  the  defendant 
to  sign  a  paper  recognizing  her  right  to  maintain  the  sewer 
connection  and  that  he  refused  to  do  so,  was,  as  the  court 
held,  irrelevant.  It  destroyed  no  legal  right  that  existed  in 
her,  it  created  none  not  previously  coasting  in  him. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the 
appellant. 
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Adams  v.  Beaver  Valley  Traction  Company, 
Appellant.- 

Strtti  raiHway% — PassengerSjecHon  from  car — Damages — Puni' 
five  damages— Compensatory  damages. 

1.  Where  a  passenger  in  a  street  car  after  a  controversy  with  the 
conductor  about  the  fare  leaves  the  car  voluntarily  at  the  request  of  the 
conductor,  he  will  not  be  entitled  to  punitive  damages  in  an  action  for 
wrongful  ejection,  if  it  appears  that  tiie  conductor  did  nothing,  except 
to  give  the  passenger  a  push,  and  subsequently  commanded  him  to 
leave  the  car  in  a  violent  and  ungentlemanly  manner. 

2.  Exemplary  or  punitive  damages  are  allowed  only  where  the  act 
complained  of  has  been  conmiitted  willfully  and  maliciously,  or,  in  the 
absence  of  actual  malice,  where  it  has  been  committed  under  circum- 
stances of  violence,  oppression,  outrage,  or  wanton  recklessness. 

3.  Where  a  passenger  seventy-eight  years  old  is  wrongfully  ejected 
ftx>m  a  street  car,  and  is  compelled  to  walk  a  distance  of  nearly  a  mile 
and  been  subjected  to  some  delay  in  making  a  connection  to  reach  his 
final  destination,  a  verdict  in  his  favor  for  SlOO  will  be  sustained,  al- 
though the  trial  judge  committed  error  in  instructing  the  jury  that  the 
passenger  was  entitled  to  punitive  damages.  The  amount  of  the  ver- 
dict shows  that  the  erroneous  instruction  had  no  effect  upon  the  jury. 
The  error  was  therefore  harmless. 

Argued  May  11,  1909.  Appeal,  No.  52,  April  T.,  1909,  by 
defendant,  from  judgment  of  C.  P.  Beaver  C!o.,  Sept.  T.,  1907, 
No.  38,  on  verdict  for  plaintiflf  in  case  of  Samuel  Adams  v. 
Beaver  Valley  Traction  C!ompany.  Before  Rice,  P.  J.,  Por- 
ter, Henderson,  Morrison,  Orlady,  Head  and  Beaver,  JJ. 
AfiSnned. 

Trespass  to  recover  damages  for  personal  injuries.    Before 
Prather,  p.  J.,  specially  presiding. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 
Plaintiff  presented  the  following  point: 

4.  If  you  believe  from  the  evidence  that  the  plaintiff  was  a 
passenger  on  the  car  of  the  defendant  company,  and  had  duly 
paid  his  fare,  and  that  the  agent  of  the  company  being  then 
engaged  in  his  business  as  conductor  of  said  car,  compelled  the 
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plaintifif  to  leave  the  car,  the  said  conductor  at  the  tune  mak- 
mg  use  of  insultmg  language  and  menacing  the  plaintiff  with 
angry  threats  and  gestures,  calculated  to  wound  the  feelings, 
and  humiliate  the  plaintiff  in  the  presence  of  others  in  the  car, 
then  you  may,  if  you  are  so  disposed,  aUow  the  plaintiff  puni- 
tive damages  in  addition  to  nominal  damages,  or  damages  by 
way  of  compensation  for  breach  of  the  contract  of  carriage. 
Answer.   This  point  is  aflSrmed.  [1] 

5.  Punitive  damages  are  damages  allowed  by  way  of  pun- 
ishment of  the  wrongdoer.  If,  in  your  judgment,  the  defend- 
ant company  should  not  only  be  required  to  pay  nominal 
damages,  or  to  make  compensation  to  the  plaintiff  for  any  al- 
leged breach  of  contract,  but  that  the  defendant  should  be  re- 
quired in  addition  to  pay  a  further  sum  by  way  of  punishment 
and  as  a  warning  to  be  more  careful  in  the  future,  then  you 
may  allow  punitive  damages;  but  if  you  determine  otherwise, 
then  you  will  not  allow  pimitive  damages.  Ansioer.  This 
point  is  affirmed.  [2] 

6.  Should  you  decide  to  award  pimitive  damages,  you  will 
first  decide  what  damages  flow  from  breach  of  the  contract  of 
carriage,  if  there  was  such  breach,  and  then  to  those  damages 
add  whatever  sum  you  allow  as  pimitive  damages,  and  the 
whole  amount  thus  obtained  will  be  your  verdict.  Answer. 
This  point  is  affirmed.  You  will  recollect,  in  finding  punitive 
damages,  that  is,  compensation  added  to  your  verdict  for  com- 
pensation for  outlay — ^you  must  find,  in  order  to  allow  puni- 
tive damages,  that  he  was  humiliated,  and  his  feelings  in- 
jured, and  that  he  suffered  this  humiliation  by  reason  of  the 
conduct  by  the  defendant  company,  or  its  servant;  if  you  so 
find,  you  could  allow  punitive  damages.  [3] 

Verdict  and  judgment  for  plaintiff  for  $100.55. 

Errors  assigned  were  (1-3)  above  instructions,  quoting  them. 

James  L.  Hogan,  with  him  John  M.  Buchanan,  for  appel- 
lant.— ^There  was  nothing  in  the  testimony  of  either  plaintiff  or 
the  conductor  that  would  justify  punitive  damages:  Phila. 
Traction  Co.  v.  Orbwin,  119  Pa.  37;  Nagle  v.  Mullison,  34 
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Pa.  48;  Pittsburg,  etc.,  Ry.  Co.  v.  Taylor,  104  Pa.  306;  Rose 
V.  Story,  1  Pa.  190;  Amer  v.  Longstreth,  10  Pa.  145;  Atherholt 
V.  Erie  Electric  Motor  Co.,  27  Pa.  Superior  Ct.  141 ;  Greenwood 
V.  Union  Traction  Co.,  30  Pa.  Superior  Ct.  488;  I^ke  Shore  & 
Michigan  Southern  Ry.  Co.  v.  Prentice,  147  U.  S.  101  (13 
Sup.  Ct.  Repr.  261);  Peterson  v.  Traction  Co.,  71  N.  J.  Law, 
296  (59  Atl.  Repr.  456);  Hamilton  v.  Third  Ave.  R.  R.  Co., 
53  N.  Y.  25;  Philadelphia,  Wilmington  &  Baltimore  Railroad 
Co.  V.  Rice,  64  Md.  63  (21  Atl.  Repr.  97);  Tomlmson  v.  Wil- 
mmgton  &  S.  R.  Co.,  107  N.  C.  327  (12  S.  E.  Repr.  138) ;  Fitz- 
gerald V.  Chicago,  R.  I.  &  P.  R.  Co.,  50  Iowa,  79;  Denver 
Tramway  Co.  v.  Cloud,  6  Colorado  App.  445  (40  Pac.  Repr. 
779). 

Lawrence  M,  Sdning,  for  appellee. — It  is  the  province  of  the 
court  to  determine  whether  there  is  any  evidence  to  support 
an  award  of  exemplary  damages:  Heil  v.  Glanding,  42  Pa. 
493;  Nagle  v.  Mullison,  34  Pa.  48. 

An  assault  and  battery  was  committed  on  the  plaintiff,  with- 
out any  justification  whatever,  and  yet,  in  the  absence  of  a 
technical  assault  and  battery,  courts  allow  punitive  damages 
for  wordy  abuse  of  a  passenger  by  a  conductor:  Texas,  etc., 
Railway  Company  v.  Tarkington,  27  Tex.  Civ.  App.  353  (66  S. 
W.  Repr.  137).  The  Supreme  Court  of  this  state  in  Perry  v. 
Pittsburg  Union  Passenger  Railway  Co.,  153  Pa.  236,  refused 
to  set  aside  a  verdict  of  $200  which  included  damages  to  the 
feelings. 

Opinion  by  Head,  J.,  December  13,  1909: 

For  the  purposes  of  this  appeal  the  verdict  of  the  jury  has 
established  that  plaintiff  was  a  passenger  on  the  car  of  the 
defendant;  that  he  had  paid  the  fare  which  entitled  him  to  be 
carried  to  a  place  called  in  the  testimony  the  Jimction;  that 
the  conductor  of  the  car,  mistakenly  or  wrongfully  claiming 
that  no  fare  had  been  paid  but  only  a  void  transfer  check 
tendered,  demanded  a  second  fare,  and  upon  plaintiff's  refusal 
to  pay  it,  ejected  him  from  the  car  while  it  was  yet  a  consider- 
able distance  from  the  Jimction  above  mentioned.    These 
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facts  established,  it  follows  that  the  defendant  had  committed 
a  breach  of  its  contract  of  carriage.  Its  liability  to  compen- 
sate the  plaintiff  in  damages  according  to  a  proper  measure  is 
but  the  legal  consequence  of  the  breach. 

In  so  far  as  the  verdict  and  judgment  thereon  establish  its 
breach  of  contract  and  its  liabiUty  to  pay  compensatory 
damages  therefor,  the  defendant  is  not  by  this  appeal  com- 
plaining. It  alleges,  however,  (a)  that  the  learned  trial  court 
submitted  to  the  jury  the  question  of  the  plaintiff's  right  to 
have  punitive  damages  when  the  evidence  was  insufficient 
to  warrant  such  a  submission;  (b)  that  the  jury,  because  of 
this  alleged  error,  actually  punished  the  defendant  by  the 
imposition  of  such  exemplary  damages.  If  both  of  these 
propositions  have  been  successfully  maintained,  a  reversal 
of  the  judgment  would  necessarily  follow. 

The  nature  of  punitive  damages,  and  the  conditions  under 
which  they  may  be  properly  imposed,  may  be  best  exemplified 
by  an  excerpt  or  two  from  some  of  the  many  decisions  on  the 
subject.  In  Lake  Shore,  etc.,  Ry.  Co.  v.  Roeenzweig,  113  Pa. 
519,  Mr.  Justice  Trunkey  said:  "The  general  rule  in  cases  for 
negligence  is  that  only  compensatory  damages  can  be  given. 
Juries  are  not  at  liberty  to  go  farther  than  compensation, 
imless  the  injury  was  done  wilfully  or  was  the  result  of  that 
reckless  indifference  to  the  rights  of  others  which  is  equiva- 
lent to  a  violation  of  them.  There  must  be  wilful  misconduct, 
or  that  entire  want  of  care  which  would  raise  a  presumption 
of  conscious  indifference  to  consequences."  In  Philadelphia 
Traction  Co.  v.  Orbann,  119  Pa.  37,  Mr.  Justice  Clark, 
in  an  elaborate  and  well-considered  opinion  on  the  subject, 
said:  ''Exemplary  damages  are  allowed  only  where  the  act 
complained  of  has  been  committed  wilfully  and  maliciously, 
or,  in  the  absence  of  actual  maUce,  where  it  has  been  comr 
mitted  imder  circumstances  of  violence,  oppression,  outrage, 
or  wanton  recklessness:  Nagle  v.  MuUison,  34  Pa.  48.  When 
there  is  no  evidence  which  would  fairly  justify  a  jury  in  find- 
ing that  the  wrongful  act  was  of  the  generd  character  stated, 
the  question  of  exemplary  damages  should  not  be  submitted 
to  the  jury;  in  the  absence  of  proof  of  these  circumstanceB  of 
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aggravation,  compensation  merely  is  the  rule.  To  leave  the 
question  of  punitive  damages  to  the  jury  when  there  is  no 
evidence  which  would  warrant  a  verdict  for  other  than  com- 
pensatory damages,  or  even  to  instruct  them  that  they  may 
find  such  damages  as  they  may  deem  proper,  is  error:  Pitts- 
burg, etc.,  Ry.  Co.  v.  Taylor,  104  Pa.  306;  Rose  v.  Story,  1  Pa. 
190;  Amer.  v.  Longstreth,  10  Pa.  145.  Therefore  in  Pittsburg, 
etc.,  R.  R.  Co.  V.  Shisser,  19  Ohio  St.  157,  where  a  passenger 
had  been  ejected  from  a  train  by  mistake,  or  on  misconception 
of  his  rights  by  the  conductor,  it  was  held  not  to  be  a  proper 
case  for  exemplary  damages,  and  upon  that  ground  the  judg- 
ment was  reversed." 

In  Greeney  v.  Penna.  Water  Co.,  29  Pa.  Superior  Ct.  136, 
Orlady,  J.,  speaking  for  this  court,  said:  "But  they  (the 
jury)  are  not  at  liberty  to  go  farther,  than  allow  actual  and 
compensatory  damages,  unless  the  evidence  shows  willful 
misconduct  and  a  wanton  invasion  of  the  plaintiff's  rights, 
or  any  circumstance  of  aggravation  or  outrage.  ...  It  is 
the  duty  of  the  court  to  submit  the  question  of  the  kind  of 
damages  that  may  be  given  to  the  jury,  and  if  there  be  no 
evidence  of  aggravation  or  oppression,  then  simple  compen- 
sation is  the  rule."  See  also  Greenwood  v.  Union  Traction 
Co.,  30  Pa.  Superior  Ct.  488;  Artherholt  v.  Erie  Electric 
Motor  Co.,  27  Pa.  Superior  Ct.  141. 

Turning  then  to  the  testimony,  we  find  that  the  only  evi- 
dence as  to  the  manner  in  which  the  plaintiff  was  ejected  was 
given  by  himself.  In  this  respect  he  was  not  corroborated 
by  the  testimony  of  any  other  witness,  although  the  car  at 
the  time  contained  several  passengers,  both  men  and  women, 
whose  attention  would  have  been  naturally  invited  to  the 
occurrence,  had  there  been  any  wanton  or  malicious  abuse 
of  a  man  of  the  age  of  the  plaintiff.  Taking  then  the  testi- 
mony of  the  plaintiff  himself  on  this  point,  and  allowing  to 
it  all  of  the  weight  which  the  jury  could  fairly  have  given  it, 
it  seems  to  us  that  it  in  nowise  measures  up  to  those  situa- 
tions described  in  the  foregoing  excerpts  where  the  question 
of  punitive  damages  was  properly  submitted  to  the  jury. 

After  describing  the  verbal  controversy  between  himself 
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and  the  conductor  as  to  the  payment  of  fare,  the  plaintiff 
testified  as  follows:  "I  says  to  him,  'if  you  put  me  off  I  will 
make  you  pay  for  it.'  Q.  What  was  the  manner  of  the  con- 
ductor to  you  at  the  time  of  the  conversation  you  have  de- 
scribed? A.  He  was  standing  about  in  this  manner  (indicat- 
ing) with  his  hands  on  the  alarm  bell,  I  suppose  it  is.  The 
Court :  Holding  to  the  strap?  A.  Yes,  to  stop  the  car,  and  I 
says,  '  Are  you  going  to  put  me  off? '  He  says, '  Yes  I  will, 
and  he  then  came  towards  and  pushed  me  back.'  Q.  He 
pushed  you  back?  A.  Yes.  I  says,  '  Mr.  Conductor,  don't 
you  put  your  hand  on  me  agam.  If  you  do,  we  will  get  into 
a  clinch.  .  .  .'  He  then  got  the  bell  and  brought  it  down  very 
hard,  and  that  brought  the  car  to  a  stop.  He  then  told  me 
to  get  off,  and  I  got  off.  Q.  What  was  the  manner  of  his  voice, 
the  tone  of  his  voice,  his  manner  at  the  tune  he  did  those 
things?  A.  Very  violent,  ungentlemanly  manner,  uncouth. 
Q.  You  did  get  off?  A.  Yes,  sir."  This  is  the  whole  of  the 
testimony  upon  which  the  court  submitted  to  the  jury  the 
question  of  punitive  damages.  We  are  imable  to  see  in  the 
light  of  the  cases  cited  that  this  evidence  furnished  any 
warrant  for  the  imposition  of  more  than  compensatory  dam- 
ages, and  the  learned  trial  judge  was  in  error  in  not  declaring 
to  the  jury  as  a  matter  of  law  that  the  plaintiff's  right  to 
recover  must  be  limited  to  compensatory  damages. 

It  does  not  follow,  however,  that  because  of  this  technical 
error  on  the  part  of  the  learned  trial  judge,  the  judgment 
must  be  reversed.  If  it  is  reasonably  apparent  that  the  jury 
did  not  in  fact  go  beyond  the  limits  of  compensatory  damages 
and  punish  the  defendant  by  the  imposition  of  exemplary 
damages;  or  in  other  words,  that  the  error  was  not  harmful' 
to  the  defendant,  the  judgment  should  be  afltoned. 

Had  the  learned  trial  judge,  in  submitting  the  case  to  the 
jury,  properly  instructed  them  that  the  plaintiff's  recovery 
must  be  limited  to  compensatory  damages,  what  elements 
might  they  rightfully  have  considered  in  making  up  their 
verdict?  In  Perry  v.  Pittsburg  Union  Passenger  Railway 
Co.,  153  Pa.  236,  the  learned  trial  judge,  in  a  case  like  the 
present,  aflSrmed  the  following  point :  "That  if  the  jury  so  be- 
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lieve  they  should  find  for  the  plaintiff  a  sufficient  sum  to 
compensate  him  for  any  loss  of  money  and  time  suffered  by 
him  on  account  of  the  said  trespass,  also  for  any  inconven- 
ience and  for  any  injury  to  his  person  and  to  his  health,  and 
also  for  the  injury  to  his  feelings  and  the  humiliation  infficted 
on  him  by  the  said  trespass."  This  instruction  having  been 
assigned  for  error,  the  judgment  of  the  lower  court,  where  the 
verdict  was  double  the  amount  of  the  present  one,  was 
affirmed. 

In  Moore  on  Carriers,  p.  887,  the  rule  is  thus  stated: 
''Where  a  passenger  has  been  wrongfully  and  unlawfully 
expelled  or  ejected  by  the  carrier  from  a  train  or  car,  he  may 
recover  in  an  action  against  the  carrier,  the  amount  of  the 
fare  to  the  place  to  which  he  was  entitled  to  be  carried,  dam- 
ages for  the  loss  of  time  occasioned  by  the  delay,  and  any 
other  pecuniary  loss  necessarily  caused  thereby,  and  a  reason- 
able compensation  for  the  indignity,  humiliation,  wounded 
pride  and  mental  suffering  involved  imder  and  resulting  from 
such  wrongful  expulsion.''  That  this  is  the  rule  that  prevails 
throughout  the  various  states  of  the  Union  is  shown  by  the 
many  authorities  collated  in  the  note  to  the  case  of  Lindsay 
V.  Oregon  Short  Line  R.  R.  Co.,  12  L.  R.  A.  (N.  S.)  184. 

In  the  present  case  the  plaintiff  was  a  man  seventy-eight 
years  of  age.  The  verdict,  as  already  stated,  has  established 
that  the  conductor  of  the  car  wrongfully  demanded  of  him 
the  fare  which  he  had  already  paid,  and  thus  publicly  put  him 
in  the  attitude  of  one  attempting  to  ride  in  a  public  convey- 
ance without  making  compensation  therefor.  He  was  com- 
pelled to  walk,  according  to  his  testimony,  a  distance  of  nearly 
a  mile,  and  then  subjected  to  some  delay  in  making  a  con- 
necting car  to  carry  him  to  his  final  destination.  In*  such  a 
case  some  of  the  elements  which  would  properly  enter  into  a 
determination  of  the  amount  of  the  damages  that  should  be 
awarded  to  him  as  compensation  cannot  be  exactly  measured 
in  dollars  and  cents.  The  verdict  was  $100.55.  In  such  a 
verdict  we  can  see  no  response  to  the  erroneous  instruction 
of  the  court  which  permitted  the  jury  to  consider  the  question 
of  pimitive  damages.    Had  the  jury,  under  proper  instruc- 
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tionfi  confining  them  to  compensatory  damages,  rendered  the 
same  verdict,  we  cannot  think  any  court  would  have  felt 
constrained  to  set  it  aside  on  the  ground  that  the  jury  had 
awarded  punitive  damages.  If  the  judgment  were  to  be  re- 
versed, the  case  would  necessarily  go  back  to  be  tried  before 
another  jury,  and  we  can  see  no  reasonable  groimd  upon  which 
to  predicate  the  assumption  that  a  second  verdict  would  be 
for  a  substantially  less  sum  than  the  present  one.  We  are 
therefore  impelled  to  the  conclusion  that  although  the  learned 
trial  court  fell  into  error  in  his  instructions  to  the  jury,  such 
error  is  not  reflected  in  their  verdict,  and  therefore  it  turned 
out  to  be  a  harmless  error  for  which  the  appellate  court  will 
not  reverse. 
Judgment  affirmed. 


Rankin's  Estate. 


Wilis-— Canstmctian — Share  of  estate — Bequest. 

1.  Where  a  sister  who  is  entitled  to  a  distributive  share  in  the  estate 
of  her  deceased  brother,  makes  her  will  by  which  she  gives  to  her 
nephew  "whatever  my  share  of  my  brother's  estate  may  be,"  and 
thereafter  she  is  paid  S1,000  on  account  of  her  share,  all  of  which  she 
retains  in  bank  until  her  death,  with  the  exception  of  S40.00,  and  sther 
her  death  the  remainder  of  her  share  in  her  brother's  estate  is  paid 
to  her  executor,  the  nephew  is  entitled  to  an  amount  of  money  equal 
to  his  aunt's  share  in  that  portion  of  the  estate  of  her  brother  which 
the  latter's  will,  or  the  law  cast  upon  her  at  the  moment  of  his  death. 

2.  In  such  a  case  the  fact  that  when  the  aunt's  will  was  made  the 
money  representing  her  share  was  stiU  in  the  hands  of  the  brother's 
administrator,  whereas  at  the  time  of  her  death  a  part  of  it  had  come 
into  her  own  hands,  is  inunaterial. 

Argued  May  4,  1909.  Appeal,  No.  132,  April  T.,  1909,  by 
Fannie  Rankin,  from  decree  of  C.  0.  Indiana  Co.,  Dec.  T., 
1907,  No.  24,  sustaining  exceptions  to  auditor's  first  report, 
and  confirming  auditor's  second  report  in  Estate  of  Mary  G. 
Rankin,  deceased.  Before  Rice,  P.  J.,  Pobter,  Hendebson, 
Morrison,  Orladt,  Head  and  Beaver,  JJ.  AflSrmed. 
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Exceptions  to  report  of  William  Banks,  Esq.,  auditor.    Be- 
fore Telford,  P.  J. 
The  facts  appear  by  the  opmion  of  the  Superior  Court. 

Errors  assigned  were  in  sustaining  exceptions  to  auditor's 
first  report,  and  confirming  auditor's  second  report. 

J.  W.  Fisher,  of  Cunningham  &  Fisher,  for  appellant. — 
Where  bequests  arex>f  a  generic  character,  that  is  to  say,  the 
bequests  are  of  that  which  may  be  increased  or  diminished  in 
the  lifetime  of  the  testator,  they  are  subject  to  the  Act  of 
June  4, 1879,  sec.  1,  P.  L.  88:  PideUty  Ins.,  etc.,  Co.'s  App., 
108  Pa.  492. 

The  legacy  to  William  Rankin  is  specific,  and  is,  therefore, 
subject  to  ademption:  Smith's  App.,  103  Pa.  559;  Ludlam's 
Est.,  1  Parsons,  116;  Walker's  Est.,  3  Rawle,  229;  Blackstone 
V.  Blackstone,  3  Watts,  835;  Fidelity  Ins.,  etc.,  Co.'s  App.,  108 
Pa.  492. 

The  annihilation  of  a  specific  bequest,  or  such  a  change  in 
its  state  as  makes  it  another  thing,  annuls  the  bequest,  for 
reasons  paramount  to  consideration  of  intention:  Black-* 
stone  V.  Blackstone,  3  Watts,  335. 

And  where  a  portion  of  the  thing  specifically  bequeathed  is 
disposed  of  or  changed  in  the  lifetime  of  the  testator  this  acts 
as  a  pro  tanto  ademption:  Alsop's  App.,  9  Pa.  374;  Ludlam's 
Est.,  13  Pa.  188;  Hoke  v.  Herman,  21  Pa.  301;  Smith's  App., 
103  Pa.  569;  Harshaw  v.  Harshaw,  184  Pa.  401. 

Ernest  Stewarty  for  appellee,  cited:  Reynolds's  Est.,  11  Pa. 
Dist.  Rep.  387. 

Opinion  by  Head,  J,  December  13, 1909: 

Mary  G.  Rankin,  the  testatrix,  made  her  last  will  and 
testament  on  November  24, 1905,  and  died  on  November  5, 
1906.  Robert  Rankin,  the  brother  of  the  testatrix,  had  died 
some  time  previous  to  the  writing  of  the  said  will  and  his  es- 
tate was  in  process  of  settlement.  The  said  testatrix,  as  one 
of  his  1^^  heirs,  was  entitled  to  a  distributive  share  in  his 
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estate,  although  the  record  does  not  disclose  the  fractional 
portion  of  that  estate  to  which  she  was  entitled.  On  De- 
cember 5,  1905,  a  few  days  after  the  date  of  her  will,  there 
was  paid  to  her  by  the  administrator  of  her  brother's  estate, 
on  account  of  her  distributive  share  therein,  the  sum  of  $1,000. 
This  sum  she  had  deposited  in  bank  to  her  credit,  and  $960 
of  it  there  remained  until  after  her  death.  The  settlement 
of  her  brother's  estate  was  not  finally  completed  until  a  short 
time  after  her  own  death,  when  the  final  balance  to  make  up 
her  full  distributive  share  was  paid  to  her  administrator. 
This  amounted  to  $1,275.50,  whidi,  with  the  payment  previ- 
ously made  to  her  in  her  lifetime,  showed  that  the  aggregate 
value  of  her  share  in  her  brother  Robert's  estate  was  about 
$2,300. 

Her  will  upon  its  face  discloses  the  fact  that  the  scrivener 
who  wrote  it  was  an  illiterate  person.  It  does  not  follow  trom 
this,  however,  that  the  language  of  her  will  is  either  unusual 
or  ambiguous,  or  its  meaning  obscure.  In  the  construction 
of  wills  it  is  of  the  first  importance  to  keep  in  mind  that  out- 
side of  a  few  broad  and  well-known  exceptions— to  which  we 
need  not  now  advert — ^the  policy  of  the  state  is  to  permit  the 
individual  citizen  to  dispose  of  his  property  according  to  his 
own  wishes.  His  intentions  are  to  be  gathered  from  the  will 
itself  and  the  language  used  therein,  and  so  long  as  this  lan- 
guage is  plain  and  free  from  obscurity,  when  we  accept  the 
meaning  given  to  it  in  the  common  speech  of  the  people,  there 
is  no  necessity  to  resort  to  the  aid  of  artificial  canons  of  con- 
struction. In  speaking  of  one  of  these  rules.  Chief  Justice 
MrrcHELL,  in  Mulliken  v.  Eamshaw,  209  Pa.  226,  said:  "Like 
aU  artificial  rules  it  had  the  constant  tendency  to  become  an 
arbitrary  fetter  instead  of  a  mere  instrument  for  the  ascer- 
tainment of  the  testator's  intent.  The  policy  of  the  later 
cases  in  this  state,  if  not  everywhere,  is  to  get  back  to  the  true 
rule  of  looking  only  to  the  actual  intent.  There  is  no  soimd 
reason  in  the  nature  of  things  why  the  actual  meaning  of  the 
person  using  the  words  should  not  be  sought  in  the  case  of  a 
will  exactly  as  it  is  in  the  case  of  a  contract." 

The  clause  in  the  present  will  whidi  gives  rise  to  this  conten- 
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tion  is  that  in  which  the  testatrix  gives  to  her  nephew,  Wm.  C. 
Rankin^  "whatever  my  share  of  my  brother  Robert's  estate 
may  be."  What  was  her  share  in  her  brother  Robert's  estate 
under  the  facts  ahready  recited?  Certainly,  according  to  the 
common  understanding  of  men,  her  share  was  that  portion 
of  the  estate  xA  her  brother  which  his  will  or  the  law  cast  upon 
her  at  the  moment  of  his  death.  Whilst  its  exact  value  in 
dollars  and  cents  could  not  then  be  determined,  it  was  never- 
theless a  vested  property  interest,  subject  to  all  of  the  inci* 
dents  of  other  like  property.  It  could  have  been  sold  or  as- 
signed by  her,  attached  for  her  debts,  or  bequeathed  by  her  last 
will  and  testament.  Whilst  the  value  of  this  share  mi^t  in- 
crease or  diminish  above  or  below  what  the  heir,  his  assignee 
or  his  creditor,  might  estimate  it  to  be,  the  share  itself  would 
remain  unchanged  and  would  continue  to  be  the  same  thing 
that  was  cast  upon  the  heir  immediately  on  the  death  of  the 
ancestor.  The  words  used  in  the  will,  then,  giving  to  them 
their  common  and  accepted  meaning,  were  aptly  descriptive 
of  certain  property  of  the  testatrix,  and  the  extent  of  this 
property,  independent  of  its  value  in  dollars  and  cents,  was 
the  same,  whether  it  all  remained  in  the  hands  of  the  adminis- 
trator of  the  ancestor,  or  whether  it  had  in  part  been  paid  to 
the  heir,  in  this  case  the  testatrix. 

Of  course,  the  property  which  she  devised  or  bequeathed 
by  her  will  was  her  own  property,  regardless  of  the  source 
from  which  that  property  came  to  her.  We  look  to  her  will 
then  but  to  see  what  portion  of  her  own  property  she  intended 
by  the  language  quoted  to  bequeath  to  the  appellee,  and  we 
are  imable  to  see  any  reason  why  the  words  she  used  were  not 
apliy  descriptive  of  a  definite  ascertainable  portion  of  her 
own  estate.  Had  she  in  her  will  given  to  her  legatee  all  of 
the  property  which  she  inherited  from  her  brother  Robert,  or 
all  of  that  portion  of  her  estate  which  she  derived  from  her 
brother  Robert,  there  could  have  been  but  little  nloubt  as 
to  what  she  intended  to  bequeath.  The  words  she  actually 
used,  to  wit,  "whatever  my  share  of  my  brother  Robert's 
estate  may  be,"  we  regard  as  s}aionymous  with  either  of  the 
former  expressions. 
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We  are  not  left  without  authority  for  the  coiurtruction, 
which,  after  mature  deliberation,  we  have  placed  upon  the 
language  of  the  testatrix,  resulting  from  the  interpretation 
of  that  language  as  it  would  be  generally  and  ordinarily 
understood.  From  7  Words  and  Phrases,  6473,  6474,  where 
many  judicial  decisions  of  the  word  ''  share  "  are  collated,  we 
quote  the  following:  "The  word  'share'  ordinarily  means  a 
part  or  definite  portion  of  a  thing  owned  by  a  number  of  per- 
sons in  conmion.  It  contemplates  something  owned  in  com- 
mon by  two  or  more  persons,  and  has  reference  to  that  part 
of  the  undivided  interest  which  belongs  to  some  one  of  them. 
Turner  v.  Balfour,  62  C!onn.  89.  Again,  share  as  used  in  stat- 
utes relatmg  to  the  widow's  share,  described  a  portion  of  the 
estate  of  the  decedent  which  the  law  assigns  to  the  widow: 
Wani  V.  Wolf,  56  Iowa,  465."  In  25  Am.  &  Eng.  Ency.  of 
Law,  636,  it  is  said:  "The  word  'share'  ordinarily  means  a 
part  or  definite  portion  of  a  thing  owned  by  a  number  of  per- 
sons in  common."  If  we  follow  these  decisions  we  must  con- 
clude that  upon  the  death  of  the  brother  of  the  testatrix,  his 
estate  was  owned  in  common  by  her  and  her  coheirs,  and  her 
share  in  that  estate,  whatever  its  money  value  might  afteiv 
wards  be  ascertained  to  be,  was  a  fixed  and  definite  thing,  to 
wit,  the  portion  of  that  estate  which  the  law,  or  the  will  of 
her  brother,  cast  upon  her,  and  that  portion,  that  fixed  and 
definite  thing,  was  aptly  described  by  the  expression  "my 
share  in  my  brother  Robert's  estate." 

In  Miles  v.  Wister,  5  Binney,  477,  a  testator  bequeatlied 
to  each  of  his  four  children  the  sum  of  £400  in  specie  to  be 
placed  out  at  interest  for  their  benefit  until  they  should  re- 
spectively attain  the  age  of  twenty-one  years.  He  further 
provided  that  if  any  such  child  should  die  in  his  or  her  minor- 
ity, the  share  of  such  child  should  be  equally  divided,  etc. 
One  of  the  children  dying  during  minority,  the  question  arose 
whether  the  bequest  of  its  share  carried  the  interest  accruing 
on  the  investment  or  only  the  principal  thereof,  and  it  was 
held  in  an  opinion  by  Tilohman,  C.  J.,  that  the  expression 
included  both  principal  and  interest.  In  oilier  words,  all  that 
would  have  gone  to  the  deceased  child  as  its  portion  or  share. 
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In  Lewis's  App.,  108  Pa.  133,  it  is  said:  "The  several  words 
share,  part,  portion,  are  very  frequently  used  as  synonymous. 
When  applied  to  property  acquired  from  one's  ancestor,  the 
word  'portion'  is  the  most  comprehensive  that  can  be  used. 
It  is  broad  enough  to  include,  and  is  intended  to  cover  all  the 
property  or  estate  thus  received.  Thus  'portion'  is  defined 
in  2  Bouv.  Law  Dictionary,  701,  to  be  that  part  of  a  parent's 
estate,  or  of  the  estate  of  one  standing  in  the  place  of  a  parent 
whidi  is  given  to  a  child.  .  .  .  We  cannot  give  weight  to  the 
fact  that  the  word  'share'  had  previously  been  applied  to  the 
residuary  estate.  We  have  shown  it  to  be  synonymous  with 
the  word '  portion.' "  The  words  "  portion  "  and  "  share  "  are 
convertible  terms,  1  Jarman  on  Wills,  *309,  and  refer  to  parts 
of  some  general  whole. 

In  Reynolds's  Est.,  11  Pa.  D.  R.,  387,  the  opinion  was 
delivered  by  Judge  Penrose,  whose  wide  learning  and  long 
experience  in  this  branch  of  the  law  justly  entitle  his  utter- 
ances to  great  weight.  In  that  case  the  bequest  was  all  "the 
property  I  inherited  from  my  father."  In  holding  that  this 
was  a  bequest  of  everything  which  the  testatrix  had  actually 
received  from  her  father,  tiie  learned  judge  says:  "With  re- 
gard to  the  subject  of  the  gift  but  little  need  be  said.  Ques- 
tions as  to  ademption  can  only  arise  where  the  legacy,  in  the 
form  in  which  it  is  given,  is  not  in  existence  at  the  death  of 
the  testator, — ^as  in  the  case  of  a  specific  gift  of  stocks  or  se- 
curities, or  of  a  debt,  or  any  article  of  property  of  a  peculiar  , 
or  designated  kind.  But  here  the  gift  to  the  brothers  and 
sisters  is  not  of  that  character.  It  is  not  of  'the  securities' 
inherited  from  the  father,  or  of  property  of  any  specific  de- 
scription, but  'the  property  I  inherit  from  my  father.'  Tte 
woid  'property'  is  used  without  any  qualification,  in  its  most 
general  sense;  meaning  all  that  came  from  her  father  as  dis- 
tinguished from  what  came  from  any  other  source.  A  mere 
change  of  form  in  what  she  had  thus  'inherited'  does  not 
change  the  source.  Everything  is  given  as  to  which  the  ori- 
gin of  her  title  or  ownership  was  by  inheritance  from  her 
father,  and  nothing  short  of  actual  loss  or  consumption  in 
her  lifetime  can  deprive  the  legatees  of  their  right."   We  can 
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see  no  good  reason  why  the  language  just  quoted  could  not 
be  with  equal  force  applied  to  the  will  of  the  present  testatrix. 
If,  then,  ^e  testatrix,  in  her  will  used  apt  words  to  describe 
the  portion  of  her  estate  she  intended  to  bequeath  to  the 
appellee,  how  can  it  be  successfully  argued  that  this  legacy 
had  been  adeemed,  pro  tanto,  because  she,  in  her  lifetime, 
reduced  to  possession  a  part  of  that,  to  wit,  her  share  in  her 
brother's  estate,  which  had  been  hers  from  the  moment  of 
his  death,  and  remained  hers  until  the  moment  of  her  own 
death?  The  destruction  of  a  legacy,  perhaps  to  a  favored 
legatee,  is  a  conclusion  that  ought  not  to  be  hastily  reached, 
and  the  decisions  indicate  that  where  the  substance  of  the 
thing  bequeathed  remains,  changes  in  its  form  are  of  but 
little  consequence. 

In  Shupp  V.  Gaylord,  103  Pa.  319,  where  a  testator  gave 
to  B,  a  legacy  of  $500  a  year,  "and  the  said  yearly  payment 
of  five  hundred  dollars  is  to  be  paid  out  of  rents  accruing 
under  and  from  the  lease  of  coal  to  the  Wilkes-Barre  (Toal 
and  Iron  Company,  if  the  said  rents  fail  not  to  be  paid,"  it 
was  held  by  Judge  Rice,  presidmg  in  the  court  below,  and 
affirmed  by  the  Supreme  Court  that  "the  legacy  to  B  was 
not  extinguished  by  the  forfeiture  of  the  original  lease  by  the 
decree  of  the  circuit  court,  but  is  payable  out  of  the  rents  of 
the  specific  property  of  the  testator  made  the  subject  of  that 
lease,  if  there  are  sufficient  rents  produced  to  pay  it."  In 
Black's  Est.,  223  Pa.  382,  it  was  heU  that  "where  a  testator 
bequeaths  the  proceeds  of  two  bonds  to  legatees  and  it  appears 
that  during  his  lifetime  the  bonds  were  paid  off,  the  proceeds 
invested  in  a  mortgage,  and  after  testator's  death  the  mort- 
gage was  paid  off  and  the  proceeds  came  into  the  hands  of 
the  accountant,  the  legatees  are  entitled  to  the  proceeds  and 
a  claim  that  the  legacies  were  adeemed,  cannot  be  sustained." 

We  agree  of  course  with  the  learned  counsel  for  the  appel- 
lant that  the  will  of  the  testatrix  speaks  only  from  the  moment 
of  her  death,  but  the  e3q)ression  used  in  it  just  as  certainly 
described  a  portion  of  her  property  at  that  moment  as  it  did 
on  the  day  on  which  the  wiU  was  written.  If  at  the  date  when 
she  mw}e  her  will  the  words  she  used  therein  would  have 
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been  aptly  descriptive  of  a  fixed  and  ascertainable  portion 
of  her  estate,  how  did  they  lose  their  descriptive  force  be- 
cause, before  her  death,  she  had  reduced  to  possession  a  part 
of  her  property,  as  to  which  before  then  she  had  but  a  right 
of  possession?  The  fact  that  when  her  will  was  made  the 
money  representing  her  share  was  still  in  the  hands  of  the 
administrator,  whereas  at  the  time  of  her  death  a  part  of  it 
had  come  into  her  own  hands,  does  not  seem  to  us  to  be  suffi- 
cient to  turn  us  to  a  different  conclusion.  Her  share  in  her 
brother's  estate,  with  the  exception  of  the  $40.00  drawn  from 
the  bank  and  expended,  had  neither  been  aliened,  consumed 
nor  destroyed  down  to  the  moment  of  her  death.  It  remained 
in  substance  the  same  thing  at  the  time  of  her  death  that  it 
was  at  the  moment  she  inherited  it  or  at  the  date  her  will  was 
written.  After  having  given  the  most  careful  consideration 
to  the  able  argument  so  earnestly  pressed  upon  us  by  the 
learned  counsel  for  the  appellant,  we  are  still  forced  to  the 
conclusion  that  the  construction  of  the  will  of  the  testatrix 
adopted  by  the  learned  court  below  was  the  correct  one,  and 
that  in  affirming  the  decree  made,  we  are  but  carrying  into 
effect  the  intention  of  the  testatrix  as  she  expressed  it  in 
language  of  her  own  choice. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the 
appellant. 


Fuller's  Estate  (No,  1). 

Practice,  0.  C— Findings  of  fact — Appeals — Gift. 

1.  Where  a  daughter  claims  the  ownership  of  household  goods  as  a 
gift  from  her  deceased  father,  a  finding  of  fact  by  the  orphans'  court 
adverse  to  the  claim  will  not  be  reversed  on  appeal,  where  it  appears 
that  the  only  evidence  in  support  of  the  clsdm  was  the  deposition  of  a 
woman  ninety-four  years  old,  which  was  general  in  character  without 
any  identification  of  the  goods,  and  it  also  appears  that  the  goods  re- 
mained in  the  possession  of  the  decedent  until  his  death,  and  that  the 
question  of  the  gift  had  been  passed  upon  in  another  proceeding  in 
which  no  appeal  had  been  taken. 
Vol.  xli— 27 
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Executors  and  administrators — Bond — Cost  of  entering  bond— Act  of 
June  24,  1895,  P.  L.  248. 

2.  The  Act  of  June  24, 1895,  P.  L.  248,  allowii^  an  administrator  or 
trustee  credit  for  money  paid  for  entering  a  bond  has  no  i4)plication  to 
the  case  of  a  defaulting  trustee  who  was  compelled  by  his  own  neglect 
of  duty  to  furnish  a  bond,  or  be  removed  from  office. 

Argued  April  20,  1909.  Appeal,  No.  32,  April  T.,  1909,  by 
Elizabeth  M.  Puller,  from  decree  of  0.  C.  Fayette  Co.,  Dec.  T., 
1906,  No.  29,  dismissing  exceptions  to  adjudication  in  Estate 
of  Smith  Fuller,  deceased.  Before  Rice,  P.  J.,  Porter, 
Henderson,  Morrison,  Orlady  and  Head,  JJ.   AflSrmed. 

Exceptions  to  adjudication.    Before  Steel,  P.  J.,  specially 
presiding. 
The  facts  are  stated  in  the  opinion  of  the  Superior  C!ourt, 

Errors  assigned  were  in  dismissing  exceptions  to  adjudica- 
tion. 

E.  C.  HigheCf  of  Sterling,  Higbee  &  Matthews,  with  him 
Robinson  &  McKean  and  Smith  &  Brownfidd,  for  appellant. 

W.  J.  Sturgis,  of  Hovoell,  Sturgis  &  Morrow,  for  appellees. 

Opinion  by  Head,  J.,  December  13,  1909: 

The  appellant  is  a  daughter  of  the  late  Dr.  Smith  Fuller,  and 
one  of  the  executors  named  in  his  will  which  was  admitted  to 
probate  more  than  fifteen  years  ago.  From  a  number  of  refer- 
ences in  the  record  itself  and  in  the  briefs  of  counsel,  it  ap- 
pears that  the  settlement  of  this  estate  has  been  the  subject  of 
much  contention  between  the  parties  interested,  and  a  number 
of  questions  collateral  to  the  present  inquiry  have  already 
reached  the  orphans'  court  and  been  determined  in  that  tri- 
bunal. 

The  first  ground  of  appeal  in  the  present  case  is  that  the 
learned  court  below  erred  in  holding  that  the  appellant  had 
failed  to  establish,  by  competent  and  suflBcient  evidence,  her 
allegation  that  her  father  in  his  lifetime  had  made  a  gift  to  her 
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of  all  his  household  goods.  The  conclusion  thus  reached  re- 
sulted in  a  surcharge  against  the  appellant,  who  was  the  ac- 
countant below,  of  $527.02. 

The  substance  of  the  evidence  before  the  orphans'  court  on 
this  subject  may  be  briefly  stated  thus.  After  the  death  of  the 
decedent,  an  inventory,  as  required  by  law,  was  made  of  all 
his  personal  property.  As  already  stated,  this  appellant  and 
her  brother,  the  late  Hon.  Frank  M.  Puller,  were  the  executors. 
The  inventory  included  all  of  the  household  goods  with  the 
other  property  of  the  decedent  and  they  were  duly  appraised. 
These  household  goods  passed  into  the  immediate  possession 
of  the  appellant's  coexecutor.  At  the  time  of  their  inventory 
and  appraisement  as  part  of  the  estate  of  the  decedent  no 
claim  was  put  forward,  as  we  imderstand  it,  by  this  appel- 
lant, that  she  was  the  owner  of  these  goods.  When  Frank  M. 
Fuller  filed  his  first  accoimt,  he  claimed  a  credit  for  portions 
of  these  goods  taken  by  himself  and  his  brothers,  John  and 
William,  aggregating  about  half  the  inventoried  value.  As 
early  as  1894  this  appellant  filed  her  own  accoimt  in  which  she 
charged  herself  "  with  the  amount  of  the  inventory  of  the  indi- 
vidual property  of  said  decedent,"  and,  as  against  this  charge, 
claimed  credit  for  "all  the  appraised  property  which  passed 
into  the  exclusive  control  of  IVank  M.  Fuller,  Esq.,  Exr.,  be- 
ing the  whole  of  said  inventory  except  the  cash  in  bank,  etc." 
This  account  seems  to  have  remained  of  record  without  any 
disposition  having  been  made  of  it  until  in  1897,  when  the 
appellant  presented  a  petition  to  the  orphans'  court  setting 
forth  that  no  auditor  had  ever  been  appointed  to  pass  upon  the 
exceptions  to  the  account,  and  that  it  had  never  been  con- 
firmed; that  the  account  contained  some  errors  which  the 
petitioner  desired  to  correct,  and  she  therefore  asked  leave  to 
withdraw  the  accoimt  for  that  purpose.  The  petition  in  no 
way  specified  the  nature  of  the  errors  referred  to.  The  leave 
prayed  for  was  given  and  the  account  withdrawn. 

Meantime  the  appellant  had  filed  exceptions  to  the  accoimt 
of  her  brother  and  coexecutor,  den3dng  his  right  to  credit  for 
the  value  of  the  household  goods  taken  by  himself  and  his 
brothers  on  the  ground  that  these  goods  were  not  a  part  of  the 
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estate  of  the  decedent,  having  been  given  to  her  by  her  father 
in  his  lifetime.  In  support  of  her  claim  in  that  proceeding  she 
oflFered  the  deposition,  taken  under  rule  of  court,  of  Mary  A. 
Getzendanner,  a  woman  ninety-four  years  of  age,  then  resid- 
ing in  New  York  City.  The  strength  of  that  deposition  is  con- 
tained in  the  following  excerpt  from  it  relating  to  a  declaration 
alleged  to  have  been  made  by  the  decedent  some  eighteen 
years  before  the  taking  of  the  deposition.  "He  said,  'I  am 
glad  to  have  her  home  (referring  to  the  appellant).  She  is  a 
dear  good  girl.  She  went  up  to  the  attic  and  brought  down  all 
the  goods  which  had  been  moved  up  there  since  my  second 
marriage  and  had  the  furniture  all  renovated.  She  is  not  only 
taking  good  care  of  my  house  but  of  me  as  well,  and  I  have 
given  her  all  of  my  household  goods.'  "  In  that  proceeding  the 
learned  trial  judge  of  the  orphans'  court  reached  the  conclu- 
sion that  the  exceptions  filed  by  this  appellant  had  not  been 
sustained,  and  they  were  dismissed,  and  the  account  in  that  re- 
spect at  least  confirmed.  From  that  decree,  as  we  under- 
stand it,  no  appeal  was  ever  taken. 

When  the  appellant,  some  years  after  she  had  withdrawn 
her  first  accoimt,  filed  the  one  now  under  consideration,  she 
charged  herself  with  no  part  of  the  household  goods,  and  ex- 
ceptions asking  that  she  be  surcharged  with  their  value  were 
filed.  At  this  hearing  the  appellant  offered  in  evidence  the 
deposition  already  referred  to  which  had  been  taken  in  the 
former  proceeding.  Upon  objection,  it  was  rejected  by  the 
learned  judge  below  on  the  groimd  that  it  had  not  been  taken 
in  the  pending  proceeding  and  did  not  come  within  sec.  1  of  the 
Act  of  March  28,  1814,  6  Sm.  L.  208.  There  being  thus  no 
evidence  to  support  the  alleged  gift,  the  exceptions  were  sus- 
tained and  the  appellant  directed  to  be  surcharged.  Upon  a 
reconsideration  of  the  question  in  an  opinion  accompanying 
the  final  decree,  the  learned  judge  seemed  to  have  reached  the 
conclusion  that  he  was  in  error  in  rejecting  the  deposition,  but 
after  giving  it  due  weight,  as  if  it  had  been  admitted,  he  further 
concluded  imder  all  the  evidence  that  the  appellant  had  not 
succeeded  in  establishing  the  gift  on  which  she  relied.  This 
being  a  conclusion  of  fact,  reached  by  the  auditing  judge. 
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ought  not  to  be  disturbed  by  an  appellate  court  except  in  a 
clear  case  of  manifest  error.  It  is  true  he  did  not  see  or  hear 
the  witness,  and  in  this  respect  we  have  before  us  just  what  he 
had  before  him,  but  this  testimony,  in  the  li^t  of  all  the  sur- 
rounding circumstances,  was  not  by  any  means  conclusive. 
The  witness  was  a  very  aged  person.  The  single  declaration  of 
the  decedent  referred  to  had  taken  place  many  years  before. 
It  was  general  in  character,  and  there  was  nothing  in  it  to 
identify  the  property  now  in  question  as  having  been  included 
in  the  gift,  if  one  were  made.  Considering  the  further  facts 
that  Dr.  Smith  M.  Fuller  appeared  to  be  in  possession  and  con- 
trol of  this  property  down  to  the  time  of  his  death,  the  former 
determination  of  this  question  in  another  proceeding  where  the 
decree  remained  unappealed  from,  and  the  facts  relating  to  the 
inventory  and  account  already  referred  to,  we  are  unable  to 
say  that  the  court  below  committed  any  reversible  error  in 
finding  as  a  fact  that  no  valid  gift  of  this  property  had  been 
made.  The  first  assignment  of  error  must  therefore  be  dis- 
missed. 

In  1898  a  petition  was  filed  by  one  of  the  heirs  of  the  dece- 
dent setting  forth  that  the  executors  had  n^lected  to  file  their 
accounts  and  perform  the  duties  imposed  upon  them  by  the 
act  of  assembly.  An  answer  was  filed  by  this  appellant,  but 
for  some  reason,  not  disclosed  by  the  record,  this  proceeding 
reached  no  termination  until  1906  when  the  orphans'  court 
made  a  decree  requiring  the  appellant  as  executrix  to  give  a 
bond  in  the  sum  of  $100,000,  conditioned  for  the  prompt  and 
faithful  performance  of  her  duties  as  executrix,  and  with  the 
provision  that  if  she  failed  to  give  such  bond  and  to  carry  out 
the  directions  of  the  will  before  a  date  specified,  her  letters 
should  be  vacated  and  she  should  be  removed  from  her  office. 
In  obedience  to  this  decree,  made  apparently  imder  the  di- 
rections of  the  act  of  March  29,  1832,  she  filed  her  bond  with 
the  Citizens'  Title  &  Trust  Company  for  surety.  When  she 
filed  the  present  account  she  sought  to  take  credit  for  the  sum 
of  $500  paid  to  this  company  for  becoming  her  surety,  claim- 
ing that  she  was  entitled  to  this  credit,  in  addition  to  her  own 
compensation,  under  the  Act  of  June  24,  1895,  P.  L.  248. 
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Upon  objections  being  filed  to  this  item  of  credit,  the  orphans' 
court  held  that  the  estate  was  not  bound  for  the  repayment  to 
her  of  this  sum,  although  the  fact  that  she  had  paid  it  had  been 
given  due  consideration  in  fixing  the  amount  of  her  compensa- 
tion. 

We  do  not  think  it  necessary  to  consider  or  discuss  the  ex- 
tent to  which,  if  at  all,  the  compensation  of  an  executor,  ad- 
ministrator or  trustee,  as  heretofore  regulated  by  law,  would  be 
affected  by  the  act  of  1895,  in  cases  where  it  was  intended  to  be 
applicable.  We  are  satisfied  that  it  was  not  intended  to  apply 
to  the  case  of  a  defaulting  trustee  who  was  compelled  by  his 
own  neglect  of  duty  to  furnish  a  bond  to  the  end  that  he  might 
not  be  entirely  removed  from  his  office.  The  act  is  entitled, 
"  An  act  to  allow  receivers,  trustees,  etc.,  to  include  in  the  law- 
ful expenses  of  executing  their  trusts  such  reasonable  sum  paid 
the  company,  etc."  This  seems  to  us  a  clear  intimation  that 
the  act  was  intended  to  apply  only  in  cases  where  trustees  who 
were  faithfully  performing  the  duties  of  their  trust  were  obliged 
by  the  letter  of  the  statute  or  by  an  order  of  the  court  made 
in  pursuance  thereof  to  give  security.  It  cannot  be  argued 
with  any  convincing  force  that  a  trustee,  who  had  first  abused 
his  trust  by  failing  to  perform  its  duties  to  the  manifest  injury 
of  the  trust  estate,  could  then  saddle  it  with  the  costs  of  pro- 
curing a  bond  made  necessary  only  by  his  own  delinquency. 
If  the  appellant  is  required  to  pay  the  expense  of  her  bond  out 
of  her  own  pocket,  it  will  be  but  charging  her  with  the  conse- 
quences of  her  own  neglect  of  duty.  She  cannot  compel  her 
brothers  and  sisters  or  their  children  to  share  with  her  the 
penalty  of  her  own  neglect  of  duty  when  they  were  in  nowise 
responsible  for  it.  The  remaining  alignment  of  error  must 
therefore  be  dismissed. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the  ap- 
pellant. 
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Fuller's  Estate  (No.  2). 

Argued  April  20,  1909.  Appeal,  No.  33,  April  T.,  1909, 
by  Elizabeth  M.  Fuller,  from  decree  of  0.  C.  Fayette  Co., 
Blarch  T.,  1907,  No.  43,  dismissing  exceptions  to  adjudication 
in  Estate  of  Smith  Fuller,  deceased.  Before  Rice,  P.  J., 
Porter,  Henderson,  Morrison,  Orlady  and  Head,  JJ. 
Affirmed. 

Opinion  by  Head,  J.,  December  13, 1909: 

For  the  reasons  set  forth  in  the  appeal  of  this  same  appel- 
lant at  No.  32,  April  Term,  1909,  ante,  p.  417,  the  decree  is  af- 
firmed and  the  appeal  dismissed  at  the  costs  of  the  appellant. 


Bamett  v.  Fein,  Appellant. 

BaUmerU-^Lease — Option  to  jnarchase. 

1.  A  lease  of  a  chattel  with  an  option  to  purchase  is  a  bailments 

2.  An  ionocent  purchaser  for  value  of  a  leased  chattel  takes  no  oUier 
title  than  that  of  the  bailee;  and  if  the  bailee  defaults  in  performing  the 
covenants  of  the  lease,  the  bailor  may  recover  the  chattel  by  an  action 
of  replevin,  from  the  purchaser. 

Argued  Oct.  13,  1909.  Appeal,  No.  151,  Oct.  T.,  1909,  by 
defendants,  from  order  of  C.  P.  No.  3,  March  T.,  1909, 
No.  3,941,  making  absolute  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense  in  case  of  William  Bamett  et  al., 
trading  as  William  Bamett  &  Sons,  v.  Charles  Fein  and 
William  I.  Greenfield.  Before  Rice,  P.  J.,  Porter,  Hender- 
son, Morrison,  Orlady,  Head  and  Beaver,  JJ.    Affirmed. 

Replevin  to  recover  certain  machinery. 
Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fense.  Before  McMichael,  P.  J.,  and  von  Moschziskbr,  J. 
The  opinion  of  the  Superior  Court  states  the  case. 
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Error  assigned  was  order  making  absolute  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense. 

David  Bortin,  with  him  Jacob  Singer  and  Etnanud  Fvrth, 
for  appellants. — The  gist  in  replevin  is  the  present  title  or 
ownership:  Lehman  v.  Gill,  19  Lancaster  Law  Rev.  279. 

Briefly  stated,  plaintiffs'  claim  is  that  the  chattels  are 
owned  by  them  and  that  they  only  parted  with  possession 
by  leasing.  The  defendants'  answer  is  that  the  plaintiffs  are 
not  the  owners  and  that  they  purchased  from  one  to  whom 
the  plaintiffs  sold:  American  Soda  Fountain  Co.  v.  Egbert, 
14  Pa.  Dist.  Rep.  426. 

Otoen  J.  Roberts,  with  him  Garrett  A.  Brovmback,  for  ap- 
pellees.— If  plaintiffs  have  title  under  the  contract  and  the 
right  to  possession,  a  bona  fide  purchaser  for  value,  and  with- 
out notice,  gets  no  better  nor  higher  rights  than  the  lessee: 
Miller  Piano  Co.  v.  Parker,  155  Pa.  208;  Miller  v.  Douglas, 

32  Pa.  Superior  Ct.  158;  Heisley  v.  Economy  Tool  Mfg.  Co., 

33  Pa.  Superior  Ct.  218. 

Opinion  by  Morrison,  J.,  December  13, 1909: 
This  is  an  action  of  replevin.  The  plaintiffs'  declaration 
sets  forth  that  they  own  certain  laundry  machinery  in  their 
business  as  manufacturers  thereof;  that  by  lease  dated  Sep- 
tember 10,  1908,  the  plaintiffs  leased  these  chattels  to  one 
Constantine  Delias.  A  copy  of  the  lease  is  attached  to  the 
plaintiff's  declaration  as  exhibit  ''A."  The  affidavit  of  de- 
fense does  not  deny  that  this  was  a  vaUd  lease  of  the  property. 
It  is  next  averred  that  on  November  30,  1908,  Delias,  the 
lessee,  assigned  the  lease  to  one  Mike  K.  John  with  the  con- 
sent of  the  plaintiffs  and  that  Mike  E.  John,  in  an  agreement 
with  the  plaintiffs,  indorsed  on  the  said  lease,  imdertook  and 
assumed  all  the  payments  and  conditions  stated  in  the  said 
lease.  A  copy  of  John's  agreement  with  the  plaintiffs  assum- 
ing the  said  lease  is  attached  to  the  statement  as  exhibit  "B." 
The  declaration,  therefore,  avers  the  ownership  of  the  prop- 
erty in  the  plaintiffs,  with  the  right  to  possession  and  th« 
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actual  possession  of  the  same  in  John,  by  virtue  of  the  lease, 
the  assignment  thereof,  and  the  written  agreement  by  John 
with  the  plaintiffs,  the  lessors.  The  declaration  then  avers 
that  John  assigned  his  interest  under  the  lease  to  Mannes  and 
Horewitz,  and  that  they  subsequently,  without  the  consent 
or  knowledge  of  the  plaintiffs,  assigned  their  interest  under 
the  lease  to  the  defendants.  The  declaration  then  avers  a 
knowledge  on  the  part  of  the  defendants  that  at  the  time  the 
property  was  assigned  and  deUvered  to  them,  that  it  was 
leased  to  Mike  K.  John  by  the  plaintiffs.  It  is  then  averred 
that  there  is  rent  in  arrear  and  possession  demanded  of  the 
chattels  as  provided  in  the  lease. 

That  these  averments  on  their  face,  undenied,  would  entitle 
the  plaintiffs  to  recover,  and  would  support  this  judgment,  no 
argument  or  authority  is  needed. 

The  affidavit  of  defense  does  not  deny  the  original  owner- 
ship of  the  goods  by  the  plaintiffs,  but  denies  that  the  plain- 
tiffs are  the  present  owners,  and  avers  that  the  defendants 
are  the  owners  because  they  "obtained  title  thereto  by  pur- 
chase for  good  and  valuable  consideration  and  without  notice 
of  the  rights  or  equities  of  plaintiffs  therein,  as  hereinafter  set 
forth."  The  affidavit  then  denies  any  knowledge  on  the  part 
of  defendants  of  the  existence  of  a  lease  dated  September  10, 
1908,  between  the  plaintiffs  and  Delias,  or  any  other  lease 
covering  the  articles  and  chattels  named  in  the  statement  of 
claim,  and  then  proceeds:  "But  on  the  contrary,  avers  that 
defendants  have  been  informed  and  believe  that  the  chattels 
above  named  were  originally  purchased  by  one  Mike  K.  John 
(not  stating  from  whom),  and  that  as  a  result  of  said  pur- 
chase, the  said  Mike  K.  John  is  indebted  to  the  plaintiffs  in 
the  sum  of  $90.00."  It  is  not  stated  how  or  why  this  indebt- 
edness of  $90.00  resulted  from  the  original  sale.  The  affidavit 
then  avers  that  on  February  24,  1909,  Israel  Mannes  and 
Charles  Horewitz  sold  and  delivered  to  the  defendants  the 
articles  claimed  in  plaintiffs'  statement  of  claim  for  a  con- 
sideration of  $275,  which  included  a  number  of  other  articles, 
fixtiu^,  machinery,  etc.,  not  claimed  by  the  plaintiffs;  that  at 
the  time  of  said  sale  the  said  Mannes  and  Horewita  produced 
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to  the  defendants  a  bill  of  sale  of  the  said  articles  from  Mike 
K.  John  to  them,  duly  executed  by  him  and  witnessed;  of 
which  sale  defendants  are  informed  plaintiffs  had  knowledge. 
That  the  said  Mike  K.  John  was  fully  aware  and  consented  to 
the  sale  by  Mannes  and  Horewitz  of  these  chattels  to  defend- 
ants, although  there  was  at  the  time  due  him  by  Mannes  and 
Horewitz  the  sum  of  $270;  that  a  copy  of  the  bill  of  sale  of 
these  goods  to  defendants  is  hereto  annexed  and  made  a  part 
of  this  defense.  The  affidavit  then  denies  that  defendants 
knew  that  said  chattels  were  leased  to  Mike  K.  John  and  that 
he  assigned  the  lease  to  Mannes  and  Horewitz;  but  on  the 
contrary  avers  that  the  defendants  are  informed  and  believe 
tha^t  no  lease  was  assigned  to  Mannes  and  Horewitz  by  John 
or  anyone  else,  and  that  there  was  an  outright  sale  of  these 
chattels  by  John  to  Mannes  and  Horewitz,  which  sale  took 
place  with  the  knowledge  of  the  plaintiffs.  The  affidavit  then 
closes  with  the  usual  averment  of  its  truth  to  the  best  of  depo- 
nent's knowledge,  information  and  belief  and  which  defend- 
ants expect  to  be  able  to  prove  at  the  trial  of  the  case. 

We  regard  this  affidavit  as  entirely  insufficient  to  prevent 
judgment.  It  does  not  deny  that  the  plidntiffs  owned  the 
property  in  question;  does  not  deny  that  they  leased  it  to 
Delias,  nor  does  it  deny  that  Delias  assigned  his  lease  to  Bfike 
K.  John.  It  is  true  the  defendants  do  deny  knowledge  of 
said  lease  and  they  aver  that  they  have  been  informed  and 
believe  that  the  said  chattels  were  originally  purchased  by 
one  Mike  K.  John,  but  they  do  not  state  when  or  where  or 
from  whom  he  purchased  said  articles  nor  by  what  means 
they  were  informed  that  the  chattels  above  named  were  origi- 
ndly  purchased  by  John.  The  averment  that  at  the  time 
Mannes  and  Horewitz  sold  the  goods  to  the  defendants,  a  Uill 
of.  ^ale  of  the  same  was  produced  from  John  to  Mannes  and 
Horewitz,  duly  executed  and  witnessed,  of  which  sale  defend- 
ants are  informed  plaintiffs  had  knowledge,  is  not  material. 
It  has  already  been  seen  that  John  held  the  goods  under  the 
original  lease  from  plaintiffs  to  Delias  and  there  is  no  suffi- 
cient averment  in  the  affidavit  of  defense  to  place  any  other 
or  better  title  in  John  than  he  took  under  the  Delias  lease. 
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Therefore,  the  making  of  an  absolute  bill  of  sale  by  John  for 
property  that  he  only  held  as  a  bailee,  did  not  pass  an  absolute 
title  to  the  same.  Suppose  the  plaintiffs  did  have  knowledge 
that  John  had  made  such  a  bill  of  sale,  they  would  not  thereby 
lose  their  title  to  the  property,  unless  on  the  ground  of  estop- 
pel, and  the  affidavit  avers  nothing  to  estop  the  plaintiffs  from 
asserting  their  title. 

The  final  averment  that  the  defendants  did  not  know  that 
the  property  in  question  was  held  by  John  under  a  lease  and 
that  he  assigned  the  lease  to  Mannes  and  Horewitz,  and  the 
averment  that  no  lease  was  assigned  but  that  there  was  an 
outright  sale  of  these  chattels  by  John  to  Mannes  and  Horewita, 
is  wholly  immaterial.  It  is  an  unquestioned  proposition  of 
law  in  Pennsylvania  that  a  man  cannot  make  title  to  personal 
property  which  he  does  not  own:  Miller  Piano  Co.  v.  Parker, 
155  Pa.  208;  Lecky  v,  McDermott,  8  S.  &  R.  600. 

The  declaration  squarely  avers  a  bailment  with  an  option 
to  purchase.  The  court  below  held  that  the  lease  created  a 
bailment  of  the  property  in  question.  A  multitude  of  cases 
might  be  cited  in  support  of  that  conclusion,  but  we  only  cite 
a  few  of  them :  Cobb  v.  Deiches  &  Co.,  7  Pa.  Superior  Ct.  252; 
Potter  V.  Stetson  &  Co.,  11  Pa.  Superior  Ct.  627;  Harris  v. 
Shaw,  17  Pa.  Superior  Ct.  1. 

We  discover  nothing  in  the  affidavit  of  defense  placing  any 
title  in  the  defendants,  except  that  of  a  bailee,  which,  at 
most,  comes  to  them  through  l)ellas  and  John.  But  the 
transfer  of  the  lease  down  to  defendants  was  without  the  c<m- 
sent  of  the  plaintiffs,  and,  therefore,  the  terms  of  the  lease 
were  so  violated  in  that  respect,  as  well  as  by  the  nonpay- 
ment of  the  rent,  that  the  bailors  had  the  right  to  retake  the 
property  wherever  they  found  it.  That  a  purchaser  for  value, 
without  notice,  from  a  bailee  obtains  no  other  title  but  that 
of  the  bailee  is  settled  law  in  this  state.  The  bailee  has  no 
l^al  title  to  convey  to  such  purchaser.  At  most,  such  pur- 
chaser would  get  no  better  title  than  that  of  the  bailee.  But 
if  the  bailee  had  failed  to  comply  with  the  terms  of  the  lease, 
under  which  he  held  the  property,  the  bailors  had  the  right 
to  retake  the  property  under  the  very  terms  of  the  bailment. 
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To  assert  this  right  was  not  to  invoke  a  forfeiture,  but  to 
enforce  a  contractual  obligation  expressed  in  words  and  im- 
plied in  law:  Jones  v.  Wands,  1  Pa.  Superior  Ct.  269;  Cobb 
V.  Deiches  &  Co.,  7  Pa.  Superior  Ct.  252.  Upon  the  proposi- 
tion that  an  innocent  purchaser  from  the  bailee  could  not  get 
the  baQor's  title  and  right  of  possession  to  the  property,  we  also 
cite :  Miller  Piano  Co.  v.  Parker,  155  Pa.  208 ;  Miller  v.  Dou^as, 

32  Pa.  Superior  Ct.  158;  Heisley  v.  Economy  Tool  Mfg.  Co., 

33  Pa.  Superior  Ct.  218,  and  cases  therein  cited. 

The  affidavit  of  defense  being  clearly  insufficient,  the 
assignments  of  error  are  overruled  and  the  judgment  is  af- 
firmed. 


Ballingall  to  use,  Appellant,  t;.  Kite. 

Jtutice  of  the  peace — Philadelphia  magistrate— JurisdicHan — 
Amount — Interest — Relinquishment  of  interest, 

1.  Where  the  record  of  a  magistrate  in  Philadelphia  county  shows 
that  the  magistrate  granted  judgment  for  $100  with  interest  and  costs, 
without  specifying  the  amount  of  interest,  and  that  this  was  done  in 
the  presence  of  the  plaintiff  and  without  any  relinquishment  of  in- 
terest by  the  plaintiff,  and  subsequently  the  case  is  appealed  and  the 
court  of  common  pleas  on  a  rule  to  dismiss,  and  after  depositions  taken, 
finds  as  a  fact  that  the  plaintiff  demanded  before  the  magistrate  an 
amount  in  excess  of  the  latter's  jurisdiction,  the  Superior  Court  on  an 
appeal  from  an  order  dismissing  the  proceedings  will  not  reverse  the 
finding  of  the  lower  court,  and  will  sustain  the  order  made  by  it. 

2.  The  rule  that  a  plaintiff  in  a  suit  before  a  justice  of  the  peace  can- 
not  make  a  demand  of  less  than  the  sum  due  him,  in  order  to  give  the 
magistrate  jurisdiction,  does  not  apply  to  interest,  as  the  plaintiff  may 
relinquish  that  as  it  is  no  part  of  the  cause  of  action  to  be  litigated ;  but 
if  he  does  not  relinquish  it,  and  permits  the  magistrate  to  enter  judg- 
ment in  his  presence  for  principal  and  interest,  bringing  the  aggregate 
amoimt  above  the  magistrate's  jurisdiction,  he  will  not  be  able  to  sus- 
tain the  proceedings  when  removed  to  the  common  pleas  on  appeal. 
The  relinquishment  of  interest  cannot  be  made  for  the  first  time  in  the 
conunon  plea^. 

Argued  Oct.  14,  1909.  Appeal,  No.  179,  Oct.  T.,  1909,  by 
plaintiff,  from  order  of  C.  P.  No.  3,  Phila.  Co.,  Dec.  T.,  1903, 
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No.  3,193,  making  absolute  rule  to  dismiss  proceedings  be- 
fore a  magistrate  in  case  of  Peter  Ballingall,  to  use  of  United 
States  Audit  Company,  v.  Edward  J.  Kite  and  Earl  E.  Kite. 
Before  Rice,  P.  J.,  Porter,  Henderson,  Morrison,  Orlady, 
Head  and  Beaver,  JJ.   Affirmed. 

Appeal  from  judgment  of  a  magistrate. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Error  assigned  was  order  making  absolute  rule  to  dismiss 
the  proceedings. 

William  H.  Peace,  for  appellant. — ^The  test  is,  the  amount 
of  plaintiff's  demand  before  the  magistrate.  The  depositions 
on  behalf  of  plaintiff,  uncontradicted,  show  no  claim  for  in- 
terest was  made  before  the  magistrate:  Peter  v.  Schlosser, 
81  Pa.  439;  Collins  v.  Collins,  37  Pa.  387. 

The  plaintiff  was  entitled  to  have  his  statement  amended: 
Linton  v.  Vogel,  98  Pa.  457. 

G.  Von  Phtd  Jones,  for  appellees. — The  order  made  was 
proper:  Rogers  v.  Ratcliffe,  23  Pa.  184;  Stroh  v.  Ulrich,  1 
W.  &  S.  57,  Peter  v.  Schlosser,  81  Pa.  439;  Zimmerman  v. 
Snyder,  9  Pa.  Superior  Ct.  201. 

The  lack  of  jurisdiction  in  the  magistrate  cannot  be  cured 
by  amendment  of  the  statement  in  the  common  pleas:  Quig- 
ley  v.  Quigley,  10  W.  N.  C.  388;  Owen  v.  Shelhamer,  3  Binney, 
45. 

Opinion  by  Morrison,  J.,  December  13, 1909: 
The  l^al  plaintiff,  in  December,  1903,  brought  suit  against 
defendants  before  a  magistrate  to  recover  the  sum  of  $100  for 
services  rendered  them  by  him  as  an  accountant.  The  mag- 
istrate entered  judgment  in  favor  of  plaintiff  for  $100,  with 
interest  and  costs.  Defendants  appealed  to  the  common  pleas 
and  plaintiff  filed  a  statement  in  the  common  pleas  conclud- 
ing as  follows:  "On  the  24th  day  of  June,  1901,  he,  plaintiff, 
received  a  payment  of  $100  on  account  leaving  a  balance  due 
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thereon  of  $100  which  he  claimed  with  interest  from  Jmie  24th, 
1901,  and  which  sum  he  avers  is  justly  owing  and  payable  to 
him  by  defendants  without  any  deduction  or  set-off."  It 
should  here  be  noted  that  the  interest  claimed  on  the  $100 
would  be  from  June  24, 1901,  till  December,  1903,  when  the  suit 
was  commenced  before  the  magistrate,  so  that  the  interest  at 
the  date  of  the  judgment  by  the  magistrate  would  amount  to 
more  than  $12.00. 

The  plaintiff's  original  claim  was  $241.15.  The  defendants 
disputed  this  amount  and  the  plaintiff  deducted  $41.15  and 
the  defendants  then  paid  $100,  which  left,  according  to  plain- 
tiff's theory,  the  sum  of  $100,  with  interest,  due  and  unpaid. 
After  the  plaintiff  filed  his  statement  of  claim  in  the  common 
pleas,  the  defendants  moved  to  dismiss  the  case  on  the  ground 
that  the  sum  claimed  was  greater  than  the  magistrate's  juris- 
diction. It  is  conceded  that  in  Philadelphia  the  magistrate 
only  had  jurisdiction  to  the  amount  of  $100. 

Upon  the  defendants'  petition  and  motion,  the  court 
granted  a  rule  on  the  plaintiff  to  show  cause  why  the  case 
should  not  be  dismissed.  Thereupon,  the  plaintiff  obtained 
a  rule  to  show  cause  why  his  statement  of  claim  should  not 
be  amended  by  striking  out  from  the  second  page  thereof  the 
words,  "with  interest  from  the  24th  day  of  June,  1901,"  and 
substituting  therefor,  "with  interest  from  March  28th,  1904." 
When  these  rules  came  before  the  court  below,  the  following 
condusion  was  reached: 

"The  jurisdiction  of  the  magistrate  to  hear  the  claim  of  the 
plaintiff  in.  this  case  depended  entirely  upon  the  amount 
which  was  demanded  before  him.  The  transcript  shows  the 
sum  of  $100  demanded  for  work  and  labor  done  and  no  date 
was  given,  and  after  the  hearing  the  magistrate  gave  judg- 
ment for  $100  with  interest.  The  defendants  in  their  rule  to 
dismiss  the  proceedings  averring  that  interest  was  claimed 
before  the  magistrate,  and  the  plaintiff  denying  that  in  his 
answer  and  also  in  his  petition  to  amend,  an  issue  of  fact  is 
raised  which  it  is  difficult  for  the  court  to  determine  without 
further  evidence.  If  there  is  evidence  in  support  <rf  the  con- 
tention of  either  of  the  parties,  it  should  be  submitted  to  the 
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court  in  the  form  of  depositions.  See  the  case  of  CJollins  v. 
Collins,  37  Pa.  387.  Both  rules  are  therefore  continued  until 
February  23,  1909,  with  leave  to  either  party  to  take  deposi- 
tions, in  support  of  their  respective  contentions." 

It  appears  that  the  plaintiff  then  took  depositions  for  the 
purpose  of  showing  to  the  court  that  he  only  claimed  $100 
before  the  magistrate  and  that  his  statement  of  claim  filed  in 
the  common  pleas  claimed  interest  from  June  24, 1901,  by  mis- 
take. It  will  be  noted  that  it  does  not  afl5rmatively  appear  of 
record,  that  the  plaintiff  actually  demanded  interest  on  the 
$100  claimed  before  the  magistrate.  But  it  is  perfectly  clear 
from  the  magistrate's  record  that  he  granted  judgment  for 
$100,  with  interest,  and  costs.  It  is  very  clear  that  the  plaintiff 
was  present  when  the  magistrate  granted  the  judgment  and 
that  he  did  not  at  any  time  relinquish  the  interest  while  the 
case  was  before  the  magistrate.  It  is  just  as  clear  that  if  the 
judgment  included  interest  from  any  date  prior  to  the  entry 
thereof,  then  the  magistrate's  judgment  was  on  a  demand 
for  a  sum  greater  than  his  jurisdiction. 

The  pinch  of  this  case  is.  What  was  the  sum  demanded 
before  the  magistrate?  In  Collins  v.  ColUns,  37  Pa.  387,  the 
Supreme  Court,  by  Mr.  Justice  Woodward,  said:  "The  sum 
demanded  is  the  test  of  jurisdiction.  To  get  at  that,  we  look 
at  the  transcript  of  the  justice  and  the  narr.  on  the  appeal, 
and  the  practice  is  to  receive  parol  testimony  also;  and  from 
all  these  sources  to  determine  the  jurisdiction  by  the  matter 
of  fact.  If  it  appears  that  the  plaintiff's  demand  really  ex- 
ceeded $100,  and  that  he  involved  the  justice  in  litigation 
beyond  his  jurisdiction  by  remitting  the  excess,  it  is  of  great 
importance  to  declare  against  the  jurisdiction,  else  the  de- 
fendants' rights  may  be  sacrificed  before  he  is  aware  of  it,  as 
was  shown  by  Judge  Rogers  in  Stroh  v.  Ulrich:"  1  W.  A  S. 
57. 

It  clearly  appears  that  the  lower  coiirt,  after  the  first  argu- 
ment, acted  on  the  authority  of  Collins  v.  Collins  in  continu- 
ing the  case  in  order  that  depositions  might  be  taken.  From 
the  record  before  us  we  must  presume  that  the  lower  court 
found  as  a  matter  of  fact  that  the  plaintiff's  demand  before 
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the  magistrate  exceeded  $100.  As  a  general  proposition, 
this  court  will  not  review  matters  of  fact  based  on  oral  testi- 
mony and  depositions  taken  in  the  court  below,  and  the  weight 
thereof  and  the  credibility  of  the  witnesses,  but  will  assume 
that  the  lower  court  reached  a  correct  conclusion  as  to  the 
fact,  unless  the  contrary  is  made  very  clearly  to  appear. 

In  Rogers  v.  Ratcliflfe,  23  Pa.  184,  in  a  case  involving  the 
amount  in  controversy  in  a  suit  in  the  court  below,  the  Su- 
preme Court  said:  "There  is  nothing  on  the  record  to  show 
that  the  fact  was  otherwise  than  as  found  by  the  court.  The 
depositions  produced  before  the  court,  on  the  hearing  of  the 
motion  in  relation  to  the  costs,  form  no  part  of  the  record; 
nor  can  they  be  brought  here  by  a  bill  of  exceptions.  .  .  . 
For  this  reason  the  rule  was  established  many  years  ago,  in 
relation  to  this  section  of  the  act  of  assembly,  that  'the  deci- 
sion of  the  common  pleas  is  not  to  be  treated  as  erroneous 
unless  the  fact  which  impeaches  it  appears  on  the  face  of  the 
record:'  Spear  v.  Jamieson,  2  S.  &  R.  530."  See  also  Righter 
v.  Rittenhouse,  3  Rawle,  *273;  Kper's  App.,  20  Pa.  67; 
Murphy  v.  Flood,  2  Grant,  411;  Kirk's  App.,  28  Pa.  185; 
Robinson  v.  Narber,  65  Pa.  85. 

It  is  settled  law  that  if  the  amount  due  plaintiff  is  in  excess 
of  $100,  he  cannot  make  a  demand  of  less  than  that  sum  in 
order  to  give  the  magistrate  jurisdiction:  Stroh  v.  Ulrich,  1 
W.  &  S.  57;  Peter  v.  Schlosser,  81  Pa.  439;  Zimmerman  v. 
Snyder,  9  Pa.  Superior  Ct.  201.  This  rule  does  not  apply  to 
interest,  as  the  plaintiff  may  relinquish  that  as  it  is  no  part  of 
the  cause  of  action  to  be  litigated.  But  it  must  be  relin- 
quished before  the  magistrate. 

From  what  is  before  us,  of  which  we  can  legally  take  notice, 
we  are  convinced  that  the  lower  coiirt  found  that  the  plain- 
tiff's demand  exceeded  the  jurisdiction  of  the  magistrate  on 
ample  evidence.  There  is  nothing  to  show  that  the  magis- 
trate made  a  clerical  error  in  the  entry  of  his  judgment  or 
that  the  transcript  is  not  a  correct  record  of  the  proceedings. 
No  evidence  whatever  was  given  on  this  subject.  As  the 
transcript  also  recites  that  the  plaintiff  was  present  when 
judgment  was  given  puUicly,  it  becomes  a  conclusive  finding 
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of  the  magistrate  that  interest  on  that  claim  was  not  relin- 
quished, and  on  this  view,  it  is  not  material  that  the  record 
does  not  show  that  interest  was  claimed.  If  the  judgment 
was  pubUcly  entered  in  the  presence  of  the  plamtiflF  that, 
"after  hearing  proofs  and  allegations,  judgment  given  pub- 
licly in  favor  of  plaintiff  for  $100,  with  interest  and  costs," 
the  plaintiff  ought  to  have  relinquished  the  interest  or  to 
have  at  least  protested  against  the  judgment  including  inter- 
est. In  the  common  pleas  case  of  Quigley  v.  Quigley,  10  W. 
N.  C.  388,  it  was  well  said  by  the  court:  "There  is  nothing  to 
show  that  the  interest  was  rehnquished.  It  was  as  much  a 
part  of  the  amount  due  plaintiff,  until  relinquished,  as  the 
principal.  The  justice  added  it  and  the  plaintiff  is  affected 
with  knowledge  of  his  action  in  the  premises." 

The  plaintiff  contends  that  the  transcript  shows  that  he 
only  claimed  $100,  but  it  is  the  real  amount  of  the  claim 
which  is  important.  It  is  to  be  presumed  that  before  the 
magistrate  the  plaintiff  testified  that  the  defendant  owed  him 
$100,  and  this  under  a  contract  made  at  a  certain  time  and 
for  work  done  at  a  certain  time  thereunder.  Therefore,  the 
allowance  of  interest  was  a  legal  conclusion,  unless  it  was  re- 
linquished by  the  plaintiff.  The  fact  that  the  amount  of  the 
interest  was  not  computed  and  stated  in  the  magistrate's 
judgment  is  not  material  aa  that  is  certain  which  can  be  re- 
duced to  a  certainty:  "Id  certum  est  quod  certum  reddi 
potest."  It  is  of  no  importance  how  small  an  amount  of  in- 
terest the  judgment  would  include,  because  any  sum  would 
bring  the  claim  above  $100. 

Another  circumstance  which  must  have  strongly  tended 
to  persuade  the  court  below  that  the  plaintiff's  claim  before 
the  magistrate  was  for  $100,  with  interest  from  the  time  that 
sum  became  due,  was  the  deliberate  filing  of  the  plaintiff's 
statement  of  claim  in  the  court  below  for  $100  "which  he 
claims  with  interest  from  the  24th  day  of  June,  1901,  and 
which  sum  he  avers  is  justly  due  and  owing  him  by  defendants 
without  any  deduction  or  set-off." 

We  regard  the  law  as  settled  that  a  plaintiff  may  remit  or 
relinquish  interest  which  he  could  claim  on  a  cause  of  action, 
Vol.  xli— 28 
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but  if  his  suit  is  brought  before  a  justice,  he  must  relinquish 
the  interest  there  and  such  relinquishment  cannot  be  made  for 
the  first  time  in  the  common  pleas.  If  the  justice  had  no  juris- 
diction by  reason  of  the  claim  before  him  for  debt  and  interest 
exceeding  $100,  jurisdiction  cannot  afterwards  be  given  in  the 
common  pleas  by  relinquishing  interest  there.  In  Owen  v. 
Shelhamer,  3  Binney,  45,  Yeates,  J.,  said:  "The  cause  of  ac- 
tion must  exist  at  the  commencement  of  the  suit,  and  cannot 
be  varied  by  subsequent  circumstances." 

In  Moore  v.  Wait,  1  Binney,  219,  the  judgment  recovered 
before  the  justice  was  for  $88.00,  with  interest,  which  brought 
the  whole  amount  to  $104.  On  appeal  to  the  common  pleas, 
the  verdict  for  the  plaintiflF  was  for  $112,  the  additional  inter- 
est making  the  difference.  The  judgment  was  arrested  on  the 
ground  that  the  transcript  showed  that  the  justice  had  no 
jurisdiction  and  that  all  subsequent  proceedings  were  a  nullity. 

We  conclude  from  the  whole  record,  including  the  opinion 
and  judgment  of  the  court  below,  that  the  court  reached  the 
conclusion  that  the  plaintiff  claimed  judgment  before  the 
magistrate  for  $100,  with  interest  from  June  24,  1901,  and 
that  the  magistrate's  judgment  meant  that  the  plaintiff  was 
entitled  to  collect  that  amount  with  costs.  After  giving  most 
careful  consideration  to  the  able  argument  of  plaintiff's  coun- 
sel, and  the  authorities  cited  by  him,  we  cannot  see  our  way 
to  convict  the  court  below  of  error  in  so  finding. 

It  is  not  necessary  to  discuss  the  question  of  the  plaintiff's 
right  to  amend  his  statement  of  claim,  filed  in  the  lower  court, 
because  if  he  claimed  more  than  $100  before  the  magistrate, 
an  amendment  of  his  claim  to  $100  and  relinquishing  interest 
in  the  common  pleas  would  not  help  him. 

The  assignments  of  error  are  all  overruled  and  the  judg- 
ment is  affirmed. 
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Miller  v.  Eichberg,  Appellant. 

Master  and  servant — Salesman — Commiasion  on  sales — Profits — 
Case  for  jtary. 

In  an  action  by  a  salesman  against  his  employer  to  recover  compen- 
sation for  services,  it  appeared  that  the  plaintiff  received  a  salary  from 
the  defendant,  and  had  in  addition  a  contract  which  provided  as  fol- 
lows: ''It  is  further  agreed  that  should  the  total  sales  for  the  year  ex- 
ceed $50,000"  the  defendant  should  pay  the  plaintiff  "a  further  re- 
mimeration  of  5%  on  such  excess,  provided,  however,  that  the  total 
sates  should  show  a  profit  of  20%  average,  or  total  profit  of  $10,000." 
Plaintiff  testified  that  the  defendant  refused  to  furnish  him  the  cost 
prices  of  goods,  and  from  time  to  time  told  him  to  sell  at  the  prices 
given  him,  and  that  if  he  did  so  sell  he  would  be  safe  in  having  a  suffi- 
cient margin  of  profit  on  such  sales  to  earn  his  commission.  Plaintiff 
sold  goods  to  the  amount  of  $63,000.  The  defendant  claimed  that  the 
profits  were  to  be  ascertained  by  taking  the  difference  between  the 
cost  of  goods  plus  the  total  expense  of  conducting  the  business,  and  the 
gross  receipts.  Plaintiff  claimed  that  profits  meant  the  difference  be- 
tween the  cost  price  of  the  goods  and  the  selling  price.  There  was  evi- 
dence that  the  defendant  had  at  times  adopted  this  construction  of  the 
contract.  Heldf  that  the  question  as  to  the  meaning  of  the  contract 
was  under  all  the  circumstances  a  question  for  the  jury,  and  that  a  ver- 
dict and  judgment  for  plaintiff  should  be  sustained. 

Argued  Oct.  12,  1909.  Appeal,  No.  137,  Oct.  T.,  1909,  by 
defendants,  from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  Sept.  T., 
1908,  No.  119,  on  verdict  for  plaintiff  in  case  of  Simon  Miller  v. 
Maurice  H.  Eichberg  et  al.  trading  as  the  Paper  Mills  Com- 
pany. Before  Rice,  P.  J.,  Porter,  Henderson,  Morrison, 
Orlady,  Head  and  Beaver,  JJ.    Afltened. 

Assumpsit  to  recover  compensation  as  salesman.     Before 

KiNSEY,  J. 

The  facts  arc  stated  in  the  opinion  of  the  Superior  Court. 

At  the  trial  Simon  Miller  was  asked  this  question: 

Mr.  Miller:  "Q.  Did  you  ever  have  any  conversation  with 
the  defendants  in  which  they  offered  you  stock  in  the  com- 
pany they  were  going  to  incorporate?'' 

Objected  to  by  Mr.  Levi  as  irrelevant. 
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"Q.  When  did  you  have  any  conversation  with  the  defend- 
ants in  regard  to  your  becoming  a  stockholder  in  that  com- 
pany?'' 

Objected  to  by  Mr.  Levi  as  irrelevant. 

"Q.  Did  you  have  any  conversation  with  the  defendants 
in  which  they  asked  you  to  become  a  stockholder  of  an  in- 
tended corporation?  A.  They  did.  Q.  When  was  that? 
A.  That  was  in  April,  and  it  was  in  December.  Q.  What 
year?    A.  1907." 

Objected  to  by  Mr.  Levi. 

The  Court:  As  to  April,  that  will  be  excluded;  as  to  Decem- 
ber, as  bearing  upon  another  branch  of  this  case,  I  will  admit 
it. 

Exception  for  defendant.  [6] 

"Q.  What  was  said  by  Mr.  Eichberg  or  Mr.  Hirsh?  A.  Mr. 
Hirsh  said  he  had  a  man  that  had  a  lot  of  money,  and  he 
would  want  to  get  incorporated — ^the  Paper  Mills  Company. 
He  says,  'They  will  have  plenty  of  money.'  He  said,  'Simon, 
you  have  been  in  our  employ  so  long,  you  know  the  business 
from  A  to  Z.  We  can't  afiford  to  leave  you  go  out.  Why  not 
take  stock  with  us? '  I  said, '  Mr.  Hirsh,  it  is  impossible  for  me 
to  take  stock,  for  I  have  not  got  any  money.  My  weekly 
earnings — I  have  already  obligated  myself,  I  have  a  family  at 
home  depending  upon  me.'  I  said,  'I  can't  take  any  stock.' 
He  said,  "Never  mind  that,  we  will  take  so  much  money  out 
of  your  monthly  salary,  and  pay  up  on  the  stock.'  He  said, 
'  I  know  you  will  make  anywheres  from  eight  to  ten  per  cent 
besides  your  salary,  and  then  you  are  liable  to  put  your  feet 
on  my  desk  and  be  in  the  same  boat  that  I  am.'  " 

The  Court:  "Q.  That  was  the  conversation  with  whom? 
A.  Mr.  Hirsh,  a  partner  with  Mr.  Eichberg,  one  of  the  mem- 
bers of  the  Paper  Mills  Company." 

Defendant  presented  these  points: 

1.  It  is  incumbent  upon  the  plaintiff  to  establish  to  the 
satisfaction  of  a  jury  that  the  defendants  made  an  average 
profit  of  twenty  per  cent,  or  $10,000,  upon  sales  aggregating 
$50,000,  made  by  the  plaintiff  for  the  account  of  the  defend- 
ant during  the  year  1907,  before  the  plaintiff  would  be  en- 
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titled  to  receive  any  commission  upon  any  sales  made  by  him 
in  excess  of  the  sum  of  $50,000.  Answer.  The  first  point  of 
the  defendants  is  refused.  [1] 

5.  That  under  all  the  evidence,  the  jury  should  find  a  ver- 
dict in  favor  of  the  defendants.  Answer:  The  fifth  and  last 
point  is  refused.  [5] 

Verdict  and  judgment  for  plaintiff  for  $569.10.  Defendants 
appealed. 

Errors  assigned  were  (1, 5)  above  instructions,  quoting  them, 
and  (6)  rulings  on  evidence,  quoting  the  bill  of  exceptions. 

Jvlius  C.  Led,  for  appellants. — ^The  word  "profit;,"  as  used 
in  the  contract  sued  upon,  means  net  profit;  in  calculating 
profit,  all  expenses,  including  cost  of  selling  as  well  as  cost  of 
manufacturing,  must  be  deducted:  Lepore  v.  Twin  CSties  Nat. 
B.  &  L.  Assn.,  5  Pa.  Superior  QX.  276;  Goodhart  v.  Penna.  R.  R, 
Co.,  177  Pa.  1;  Mackey  v.  Millar,  6  Phila.  527;  Last  v.  London 
Assurance  Corporation,  L.  R.  10  App.  Cases,  438;  Penn  v. 
Whitehead,  17  Gratton  (Va.),  503;  Rubber  Co.  v.  Goodyear,  9 
Wallace,  788;  Hersh  v.  Central  Ry.  Co.,  74  Pa.  181;  Welsh  v. 
Dusar,  3  Binn.  328. 

The  employer's  refusal  to  disclose  to  the  salesman  the  cost 
prices  does  not  entitle  the  latter  to  recover  in  this  case. 

Harry  M.  Miller ,  for  appellee. — ^The  defendants  are  estopped 
from  setting  up  that  plaintiff's  sales  have  not  shown  twenty 
per  cent  profit  by  their  repeated  refusals  to  disclose  to  him  the 
cost  of  the  goods,  coupled  with  assurances  that  if  he  sold  at 
the  prices  given  him,  his  sales  would  show  a  profit  of  twenty 
per  cent:  Hess  v.  Ins.  Co.,  38  Pa.  Superior  Ct.  158;  Silliman  v. 
Whitmer,  11  Pa.  Superior  Ct.  243;  s.  c,  196  Pa.  363;  Paine 
V.  Bank,  194  Pa.  403;  Sprigg  v.  Trust  Co.,  10  Pa.  Dist  Rep. 
267;  Comes  v.  Beezer,  51  Pitts.  L.  J.  94;  Plotts  v.  Warburton, 
20  Pa.  Superior  Ct.  496. 

The  word  "profits"  used  in  the  contract,  is  used  in  its  com- 
mercial sense  to  indicate  "the  advance  in  the  price  of  goods 
Bold  beyond  the  cost  of  purchase: "  Rogers-Ruger  Co.  v.  Mc- 
Cord,  115  Wis.  261  (91  N.  W.  Repr.  685);  Mayer  v.  Nether- 
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sole,  71  App.  Div.  (N.  Y.)  383;  Morris  v.  Shepard,  53  AtL  Repr. 
(N.  J.)  172;  Manchester  Paper  Co.  v.  Moore,  104  N.  Y.  680 
(10  N.  E.  Repr.  861);  Flagler  v.  Hearst,  62  App.  Div.  18; 
Eyster  v.  Centennial  Board  of  Finance,  94  U.  S.  500. 

Opinion  by  Morrison,  J.,  December  13,  1909: 

This  is  an  action  in  assumpsit  brought  by  the  plaintifif 
against  the  defendants,  based  on  two  separate  written  con- 
tracts, between  the  parties,  one  for  the  year  1907,  and  the 
other  for  1908.  It  is  conceded  by  counsel  for  defendants 
that  the  jury  found  in  their  favor  as  to  the  contract  for  the 
year  1908,  and  as  to  all  salary  under  both  contracts.  There- 
fore, this  appeal  only  raises  questions  as  to  the  right  of  the 
plaintiff  to  commission  under  the  contract  of  1907.  This 
contract  provided  for  a  fixed  compensation  per  month  to  the 
plaintiff  and  also  his  reasonable  expenses,  and  then  closed 
with  the  following  paragraph,  to  wit: 

''It  is  further  agreed  that  should  the  total  sales  for  the 
year  exceed  $50,000,  party  of  the  first  part  will  pay  party  of 
the  second  part  a  further  remuneration  of  5%  on  such  excess, 
provided,  however,  that  the  total  sales  should  show  a  profit 
of  20%  average  or  total  profit  of  $10,000." 

The  whole  controversy  in  this  appeal  hinges  on  the  con- 
struction of  this  clause  of  the  contract.  The  record  contains 
numerous  points  and  assignments  of  error,  but,  we  think, 
the  questions  involved  can  be  fairly  considered  under  the 
three  heads  clearly  stated  by  counsel  for  plaintiff,  in  his  argu- 
ment, as  follows: 

"  First.  The  defendants,  having  made  a  contract  with  the 
plaintiff  to  pay  him  a  commission  on  excess  sales,  if  his  total 
sales  showed  a  profit  of  20%,  and  having  both  at  the  making 
of  the  contract  and  during  its  life,  ordered  the  plaintiff  to 
sell  at  the  prices  given  him,  and  stated  that  if  he  would  so 
sell,  he  would  be  safe  in  having  a  sufiicient  margin  of  profit 
on  such  sales,  to  earn  his  commission,  are  the  defendants  now 
estopped  to  set  up  that  although  plaintiff  did  sell  acconling 
to  such  instructions,  his  sales  did  not  realize  20%  profit,  and 
they  are,  therefore,  not  bound  to  pay  him  a  commission? 
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"Second.  Does  the  word  'profits'  as  used  in  the  contract 
mean  'net  profits'  such  as  are  understood  in  a  partnership 
accounting  or  the  sale  value  of  a  business,  viz:  The  difference 
between  the  cost  of  goods,  plus  the  total  expense  of  conduct- 
ing the  business  and  the  gross  receipts;  or  does  it  mean,  under 
the  circumstances  of  this  case,  and  as  construed  by  both  the 
conduct  and  the  words  of  the  parties,  the  difference  between 
prime  cost  (that  is,  the  difference  between  the  cost  of  the 
goods  on  their  floor  ready  to  sell)  and  the  selling  price  to  the 
customers? 

"Third.  Each  party,  placing  a  different  interpretation  on 
the  word  'profits,'  and  there  having  been  a  course  of  dealing 
between  the  parties  and  conversations  between  them,  which 
shed  light  upon  their  mutual  interpretation  of  that  word, 
was  it  not  necessary  for  the  court  to  leave  it  to  the  jury  to 
say  what  the  parties  meant  by  using  that  word  in  the  con- 
tract?" 

Under  the  peculiar  wording  of  the  clause  of  the  contract 
under  consideration,  and  the  evidence  in  the  case,  the  learned 
court  could  not,  in  our  opinion,  as  a  matter  of  law,  give  a 
binding  instruction  as  to  the  meaning  of  the  language  used  in 
regard  to  the  twenty  per  cent  profits,  the  five  per  cent  com- 
mission, etc.  If,  in  fact,  the  defendants  refused,  on  request 
by  plaintiff,  to  furnish  him  the  cost  prices  of  the  goods  and 
from  time  to  time  told  him  to  sell  at  tiie  prices  given  him  and 
that  if  he  did  so  sell  he  would  be  safe  in  having  a  sufficient 
margin  of  profit  on  such  sales  to  earn  his  commission,  and 
the  plaintiff  actually  sold  $63,000  worth  of  goods  during  the 
year,  then  although  the  sales  did  not  realize  to  the  defendants 
twenty  per  cent  profit,  they  ought  to  be  estopped  from  re- 
fusing to  pay  the  commission  on  the  amount  in  excess  of 
$50,000.  If  we  are  correct  in  this  conclusion,  then  the  court 
was  right  in  refusing  defendants'  point  (first  assignment), 
because,  if  the  defendants  were  estopped  from  setting  up  a 
defense  of  profit  which  prevented  the  plaintiff  from  recover- 
ing his  five  per  cent  conamission,  then  the  defendants  were 
not  entitled  to  an  afiirman3e  of  said  point. 

There  is  sufficient  evidence  to  warrant  the  jury  in  finding 


Digitized  by 


Google 


440  MILLER  v.  EICHBERG,  AppeUant. 

Opinion  of  the  Court.  [41  Pa.  Superior  Ct. 

that  the  plaintiff  relied  on  the  defendants'  statements  as  to 
the  profits  he  would  make,  and  that  he  made  extra  efforts  on 
that  accoimt  to  sell  over  $50,000  worth  of  goods.  Li  this  con- 
nection it  should  be  noted  that  the  contract  did  not  require 
the  plamtiff  to  sell  over  $50,000  worth  of  goods,  but  the  in- 
ducement held  out  to  him  to  increase  his  sales  was  the  promise 
of  the  five  per  cent  on  the  amount  sold  in  excess  of  $50,000. 
We  think  the  question  of  estoppel  was  in  this  case  and  that 
it  was  properly  submitted  to  the  jury  under  the  conflicting 
evidence. 

"Having  induced  action  by  another  on  a  belief  in  a  given 
state  of  facts,  it  is  imjust  to  permit  him  who  induced  the 
action  to  deny  the  facts  and  strip  the  action  of  the  protection 
which  they  would  have  afforded.  But  one  who  has  not  been 
misled  cannot  invoke  this  doctrine  in  his  behalf:"  Rice,  P.  J., 
in  SilUman  v.  Whitmer  &  Sons,  11  Pa.  Superior  a.  243, 265; 
see  also  Plotts  v.  Warburton,  20  Pa.  Superior  Ct.  496,  and 
cases  therein  cited. 

We  will  next  consider  the  meaning  of  the  word  "profits" 
as  used  in  the  contract.  It  must  be  conceded,  as  a  general 
proposition,  that  the  word  "profits"  has  a  fixed  and  definite 
meaning  and  imports  the  net  amount  made  after  deducting 
any  proper  expenses  incident  to  the  business.  And  again, 
it  is  said,  the  usual,  ordinary  and  correct  meaning  of  the  word 
"profit"  is  the  excess  of  receipts  over  expenditures:  Lepore 
V.  Twin  Cities  National  Building  &  Loan  Assn.,  5  Pa.  Su- 
perior a.  276. 

In  Goodhart  v.  Penna.  R.  R.  Co.,  177  Pa.  1,  the  Supreme 
Court  (p.  15)  said:  "Profits  represent  the  net  gain  made  from 
an  investment  or  from  the  prosecution  of  some  business  after 
the  payment  of  all  expenses  incurred."  There  can  be  no 
doubt  about  the  meaning  of  the  word  when  appUed  to  a 
partnership  accounting  or  the  sale  value  of  a  business.  This 
would  mean  the  difference  between  the  cost  of  goods,  plus 
the  total  expense  of  conducting  the  business,  and  the  gross 
receipts.  But  in  the  present  case,  the  language  of  the  con- 
tract when  viewed  in  the  Ught  of  the  testimony  and  the  con- 
struction by  the  words  and  actions  of  the  parties,  it  is  not 
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clear  that  the  contract  did  not  mean  the  difference  between 
the  cost  of  the  goods  in  the  defendants'  store  ready  to  sell 
and  the  selling  price  to  the  customers.  Each  party  to  the 
contract,  when  the  time  for  settlement  arrived;  placed  a 
different  interpretation  on  the  word  "profits,"  and  there 
having  been  a  course  of  dealing  between  the  parties  and 
conversations  between  them  upon  the  subject  of  the  plain- 
tiff's profits,  and  the  contention  of  the  plaintiff  not  being 
clearly  illegal  or  in  contradiction  of  the  contract,  we  think  it 
was  proper  for  the  court  to  submit  to  the  jury  what  the 
parties  meant  by  profits  as  used  in  the  contract. 

The  evidence  shows  that  the  plaintiff  frequently  requested 
from  defendants  the  cost  prices,  evidently,  so  he  could  figure 
the  profits  on  the  sales  he  made  and  that  repeatedly  defend- 
ants told  him  he  could  go  ahead  and  sell  at  the  prices  given 
him  and  he  would  be  safe.  If  the  plaintiff's  version  of  his 
conversations  with  the  defendants  on  the  subject  is  correct, 
and  the  jury  evidently  so  found,  then  it  is  unreasonable  to 
suppose  that  at  the  time  the  defendants  had  in  mind  the 
numerous  items  of  expense  for  freights,  rebates,  salary  and 
other  expenses  now  contended  for  by  them.  On  the  other 
hand,  if  the  contract  meant  what  plaintiff  testified  he  thought 
it  did,  the  difference  between  cost  price  and  selling  price,  the 
defendants'  statements  to  him  were  reasonable  and  hi  ac- 
cordance with  the  meanmg  of  the  contract  as  it  must  have 
been  found  by  the  jury.  In  addition  to  this,  the  evidence 
shows  that  the  defendants  had  a  system  whereby  when  an 
order  was  received  from  the  plaintiff,  it  was  pasted  on  a  sHp, 
and  upon  such  slip  there  was  immediately  marked,  by  a 
member  of  the  firm,  the  cost  price  of  said  order.  This  clearly 
seems  to  indicate  a  method  of  comparison  between  the  cost 
price  of  the  goods  in  the  store  and  the  selling  price  of  the 
same  by  the  plaintiff.  To  adopt  the  defendants'  contention 
as  to  what  deductions  should  be  made  from  the  profits  on 
the  plaintiff's  sales  required  them  to  go  to  their  books  of  ac- 
count, at  the  end  of  the  year,  and  this  would  seem  to  be  a 
method  which  was  not  in  contemplation  at  the  time  the  con- 
tract was  executed.    We  think  the  question  of  what  the 
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parties  meant  by  the  use  of  the  word  "profits''  was  not,  alone, 
a  legal  one  for  the  court,  but  that  it  had  to  be  submitted  to 
the  jury  under  all  of  the  evidence,  and  that  it  was  properly 
so  submitted. 

In  view  of  the  narrow  question  involved  in  this  controversy, 
we  do  not  deem  it  necessary  to  discuss  the  several  assignments 
of  error  seriatim.  The  learned  counsel  for  appellant  contends 
that  the  court  below  committed  reversible  error  in  admitting 
the  evidence  quoted  in  the  sixth  assignment.  It  must  be  con- 
ceded that  so  much  of  this  evidence  as  related  to  the  formation 
of  a  corporation  and  the  taking  of  stock  therein  by  the  plain- 
tiff might  have  been  excluded,  but  we  cannot  see  that  this 
evidence  did  any  harm  to  the  defendants.  The  remainder  of 
the  evidence  quoted,  bearing  on  the  compensation  that  the 
plaintiff  might  earn  working  for  the  defendants  under  the 
proposed  contract,  was  relevant  and  competent,  and  therefore 
this  assignment  cannot  be  sustained  as  a  whole,  and  it  must 
be  overruled.  If  the  evidence  first  above  referred  to  had  been 
assigned  for  error  standing  alone,  a  different  question  might 
have  been  raised. 

The  assignments  of  error  are  all  overruled,  and  the  judg- 
ment is  affirmed. 


Barber  v.  Miller,  Appellant. 

Principal  and  agent — Real  estate  broker. 

Where  a  real  estate  broker's  employment  is  by  its  terms  not  exclu- 
sive, and  his  commissions  are  made  conditional  upon  the  actual  pro- 
curing of  a  signature  to  a  lease  and  of  a  down  pa3nnent  thereon,  com- 
missions are  not  earned  by  the  broker  by  merely  bringing  together  the 
owner  of  the  property  and  a  prospective  tenant. 

Argued  Oct.  7,  1909.  Appeal,  No.  44,  Oct.  T.,  1909,  by  de- 
fendant, from  order  of  C.  P.  No.  2,  Phila.  Co.,  Sept.  T.,  1908, 
No.  1,772,  making  absolute  rule  for  judgment  for  want  of  a 
suflScient  affidavit  of  defense  in  case  of  Edward  Barber  et  al.  Vv 
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George  Miller.     Before  Rice,  P.  J.,  Porter,  Henderson, 
Morrison,  Orlady,  Head  and  Beaver,  JJ.    Reversed. 

Assumpsit  to  recover  commissions  for  renting  real  estate. 
Rule  for  judgment  for  want  of  a  sufOicient  affidavit  of  de- 
fense.   Before  Sulzberger,  P.  J. 
The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  in  making  absolute  rule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense. 

Francis  Chapman,  of  Chapman  &  Chapman,  with  him  S. 
Spencer  Chapman,  for  appellant. — ^The  law  is  that  if  a  broker 
enter  into  negotiation  with  an  intending  purchaser  and  bring 
him  into  contact  with  the  vendor  and  then  after  the  purchaser 
has  concluded  not  to  buy,  other  persons  induce  him  to  buy, 
the  broker  has  no  right  to  a  commission :  Earp  v.  Cummins,  54 
Pa.  394;  Brodhead  v.  Pullman  Vent.  Co.,  29  Pa.  Superior  a. 
19;  Henderson  v.  Sonnebom,  30  Pa.  Superior  Ct.  182;  Kifer  v. 
Yoder,  198  Pa.  308. 

The  plaintiffs  did  not  earn  their  commission  by  bringing  into 
contact  two  people  who  had  theretofore  been  in  treaty  with 
each  other.  Their  employment  required  more  than  this: 
Hartley  v.  Anderson,  150  Pa.  391 ;  Black  v.  Snook,  204  Pa.  119; 
Masterson  v.  Masterson,  121  Pa.  605;  Burchfield  v.  Griffith, 
10  Pa.  Superior  a.  618. 

George  P.  Rich,  for  appellees. — ^Where  a  real  estate  broker 
has  commenced  negotiations  with  a  purchaser,  the  owner  can- 
not, while  such  negotiations  are  pending,  take  it  into  his  own 
hands  and  complete  it,  either  at  or  below  the  first  price  limited, 
and  then  refuse  to  pay  the  commissions:  Gibson's  Est.,  161  Pa. 
177;  Seabury  v.  Fidelity  Ins.,  etc.,  Co.,  205  Pa.  234. 

Opinion  by  Morrison,  J.,  December  13,  1909: 
This  is  an  action  in  assumpsit  brought  by  plaintiffs  to  re- 
cover commissions  as  brokers.    The  declaration  alleged  that 
the  defendant  employed  plaintiffs  to  rent  No.  1306  Chestnut 
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street;  that  they  offered  it,  among  others,  to  the  Crane  Ice 
Cream  Company,  who  did  not  lease;  that  defendant  then  di- 
rected them  to  offer  to  the- Crane  company  No.  1310  Chestnut 
street,  also  owned  by  him;  that  they  did  offer  the  property 
No.  1310  Chestnut  street  and  procured  an  offer  from  the  Crane 
company  of  $15,000  per  annum  for  five  years;  that  the  offer 
was  accepted  and  plaintiffs  prepared  leases  which  were  in  ac- 
cordance with  the  agreed  conditions  and  approved  by  defend- 
ant; that  pending  the  execution  of  the  lease  the  defendant 
came  in  contact  with  the  Crane  company  and  rented  the  prop- 
erty to  it  for  the  same  rent  and  term  by  reason  of  which  de- 
fendant became  indebted  to  plaintiffs  for  the  agreed  conmiis- 
sion. 

The  question  in  this  case  is,  could  the  court  below,  on  the 
declaration  and  the  affidavit  and  supplemental  affidavit  of 
defense  legally  grant  judgment  against  the  defendant  thereby 
depriving  him  of  a  jury  trial? 

In  the  opinion  filed,  the  learned  court  below  appears  to  have 
assumed  that  the  contract  between  the  plaintiffs  and  the  de- 
fendant was  contained  in  the  letters  of  June  30,  1908,  and 
July  1, 1908,  copies  of  which  letters  are  embraced  in  the  plain- 
tiff's declaration.  An  examination  of  the  affidavits  of  de- 
fense leads  us  to  the  conclusion  that  the  court  was  not  war- 
ranted in  this  assumption.  Let  us  see  what  the  contract  was 
as  averred  in  the  affidavits  of  defense.  Upon  this  question 
the  appellants'  counsel  have  very  fau-ly  summarized  the  aver- 
ments contained  in  their  affidavits  of  defense  as  follows,  to  wit: 

"  That  the  defendant  was  the  owner  of  two  properties,  No.'s 
1306  and  1310  Chestnut  Street;  that  he  had  been  negotiating 
a  contract  with  the  Crane  Ice  Cream  Company  prior  to  em- 
ploying plaintiffs;  that  he  first  tried  to  rent  1306  and  then  1310 
Chestnut  street  to  the  Crane  Company  and  that  he  asked  the 
plaintiffs  to  try  to  interest  the  manager  of  the  Crane  Company 
in  1310  Chestnut  street  and  that  they  thereupon  wrote  the 
letter  contained  in  the  statement  which  did  not  contain  the 
whole  agreement  and  was  not  the  real  agreement;  that  it  was 
clearly  agreed  that  their  employment  was  not  exclusive  and 
that  their  commission  was  only  to  be  due  if  they  secured  a 
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tenant,  'the  consummation  of  a  lease  by  the  obtaining  the 
signature  thereto  and  a  down  payment  thereon;'  that  they 
did  not  obtain  the  execution  of  a  lease  by  the  Crane  Company 
or  a  down  payment,  and  that  the  Crane  Company  refused  to 
execute  the  lease;  that  plaintiff's  negotiation  with  the  Crane 
Company  having  ended  and  they  then  offering  the  property 
to  other  persons,  defendant  employed  one  Deakyne  who  ne- 
gotiated the  lease  de  novo  and  finally  consummated  it  and 
was  paid  therefor." 

Tlie  learned  court  holding  that  the  affidavits  averting,  in 
substance,  the  above  showed  no  defense,  made  absolute  a  rule 
for  judgment.  Tlie  averments  of  fact  in  the  affidavits  so  far 
as  they  are  relevant  and  material,  must,  for  present  purposes, 
be  accepted  as  verity:  Brooks  v.  Keller,  173  Pa.  615. 

Now  assuming  as  averred  that  the  plaintiffs'  emplojrment 
was  not  exclusive  and  that  the  undertaking  of  the  plaintiffs 
was  the  actual  procuring  of  the  signature  to  a  lease  and  the 
making  of  a  down  payment,  the  court  was  not  warranted  in 
holding  that  the  contract  of  employment  between  the  plain- 
tiffs and  the  defendant  was  to  bring  together  the  defendant  and 
another  who  might  subsequently  enter  into  a  bargain.  In  the 
opinion  the  court  says:  "It  was  not  the  plaintiffs'  duty  or 
their  contract  to  prepare  a  lease  or  to  be  present  at  its  execu- 
tion. All  they  had  to  do  was  to  bring  the  landlord  and  the 
tenant  together,  and  as,  when  they  were  brought  together, 
they  agreed,  there  can  be  no  logical  reference  of  the  act  of 
agreement  to  an  undescribed  and  perhaps  indescribable  in- 
fluence of  the  alleged  second  agent  in  the  case."  This  seems 
to  be  a  misunderstanding,  by  the  court,  of  the  contract  as 
averred  in  the  affidavits  of  defense.  It  entirely  ignores  the 
fact  that  the  defendant  had  been  negotiating  with  the  Crane 
Ice  Cream  Company  prior  to  his  employing  the  plaintiffs  and 
it  further  ignores  the  fact  that  the  contract  was  not  to  bring 
the  parties  together,  but  it  was  for  the  execution  of  a  lease  and 
the  securing  of  a  down  payment  thereon.  It  cannot  be  con- 
tended that  the  plaintiffs  brought  the  landlord  and  tenant 
together,  nor  that  they  secured  the  execution  of  a  lease  or  a 
down  payment.    The  court  evidently  considered  the  contract 
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as  bringing  the  case  within  the  rule  of  Keys  v.  Johnson,  68 
Pa.  42,  where  Mr.  Justice  Sharswood  said:  "Brokers  are 
persons  whose  business  it  is  to  bring  buyer  and  seller  together. 
They  need  have  nothing  to  do  with  the  negotiations  of  the 
bargain.  ...  A  broker  becomes  entitled  to  his  commissions 
whenever  he  procures  for  his  principal  a  party  with  whom  he 
is  satisfied,  and  who  actually  contracts  for  the  purchase  of  the 
property  at  a  price  acceptable  to  the  owner."  But  the  con- 
cluding sentence  of  Justice  Sharswood's  opinion  recognizes 
that  the  rule  would  be  different  where  there  is  something 
special  in  the  contract  of  employment,  or  the  circumstances 
of  the  case,  to  preclude  the  broker  from  recovering  conmiis- 
sions.  The  contract  of  employment  in  the  present  case,  as 
averred  in  the  affidavits  of  defense,  was  clearly  more  than  the 
bringing  together  of  the  owner  of  the  property  and  a  prospec- 
tive tenant.  The  defendant  and  the  ice  cream  company  had 
been  together  negotiating  prior  to  the  employment  of  the 
plaintiffs  by  the  defendant.  If  the  affidavits  sufficiently  aver, 
as  we  think  they  do,  that  the  plaintiffs  were  to  secure  the  ex- 
ecution of  a  lease  and  to  secure  a  down  payment,  it  must  be 
conceded  that  they  failed  to  earn  their  commission,  on  this 
record,  as  a  matter  of  law. 

It  is  further  averred  in  the  affidavits  of  defense  that  the  ne- 
gotiations between  the  plaintiffs  and  the  ice  cream  company 
had  fully  and  finally  ended  m  failure.  That  the  plaintiffs  then 
began  to  offer  the  property  to  other  persons  for  rent,  and  it  is 
also  averred  that  at  no  time  did  the  plaintiffs  have  the  ex- 
clusive right  to  rent  the  property.  It  is  also  averred  that  the 
lease  between  the  defendant  and  the  ice  cream  company  was 
finally  negotiated  and  consunamated  by  Deakyne  who  re- 
ceived his  commission  therefor  from  the  defendant. 

In  this  opinion  we  assume  that  the  same  principles  of  law 
which  govern  the  claims  of  brokers  for  commissions  on  sales 
of  real  estate  will  apply  to  claims  for  leasing  or  renting  real 
estate.  The  law  is  well  settled  that  if  a  broker  negotiates  with 
an  intending  purchaser  and  brings  him  into  contact  with  the 
vendor,  then  after  the  purchaser  has  concluded  not  to  buy, 
the  broker  has  no  right  to  conmiission.    This  proposition  is 


Digitized  by 


Google 


BARBER  V.  MILLER,  AppeUant.  447 

412,  (1909).]  Opinion  of  the  Court. 

sustained  by  Earp  v.  Cummins,  54  Pa.  394,  opinion  by  Wood- 
ward, C.J.  In  that  opinion  we  find  the  following : "  But  if  the 
services  of  the  broker,  whatever  they  be,  fail  to  accomplish  a 
sale,  and  several  months  after  the  proposed  purchaser  has  de- 
cided not  to  buy,  he  is  induced  by  other  persons  to  reconsider 
his  resolution,  and  then  makes  the  pwchase  as  the  consequence 
of  such  secondary  or  supervening  influence,  the  broker  has  no 
right  to  a  conunission."  The  same  principle  is  recognized  in  the 
following  cases:  Brodhead  v.  Pulhnan  Ventilator  Co.,  29  Pa. 
Superior  Ct.  19;  Henderson  v.  Sonnebom,  30  Pa.  Superior  Ct. 
182;  Kifer  v.  Yoder,  198  Pa.  308.  Under  the  facts.averred  in 
the  affidavits  of  defense  the  court  was  not  warranted  in  hold- 
ing, as  matter  of  law,  as  to  the  plaintififs,  that,  "all  they  had 
to  do  was  to  bring  the  landlord  and  the  tenant  together,  and 
as,  when  they  were  brought  together,  they  agreed,  there  can 
be  no  logical  reference  of  the  act  of  agreement  to  an  imde- 
scribed  and  perhaps  indescribable  influence  of  the  alleged 
second  agent  in  the  case." 

"Where  a  contract  provided  for  payment  for  services  in 
procuring  a  purchaser  for  real  estate  or  effecting  a  sale,  such 
services  are  not  rendered  by  submitting  a  proposition  from  a 
party  with  whom  the  owners  had  been  negotiating:"  Syllabus 
of  Hartley  v.  Anderson,  150  Pa.  391. 

In  Black  v.  Snook,  204  Pa.  119,  the  defendant  admitted 
substantially  the  agreement  as  claimed  by  the  plaintifif  but 
averred,  contrary  to  the  contention  of  the  plaintiff,  that  the 
latter  had  not  the  exclusive  right  to  dispose  of  the  property, 
and  that  the  defendant  sold  it.  Held,  that  the  case  was  for 
the  jury,  and  that  a  verdict  and  judgment  for  plaintiff  should 
be  sustained.  In  that  case  the  Supreme  Court  said:  "The 
question  at  issue,  therefore,  was  one  of  fact,  and  having  been 
properly  submitted  to  the  jury,  the  judgment  is  affirmed." 

In  the  present  case  the  questions  of  whether  the  plaintiffs' 
contract  was  to  procure  the  signing  of  a  lease  and  the  making 
of  a  down  payment  and  whether  they  actually  accomplished 
this  or  it  was  done  by  another  after  their  undertaking  with  the 
defendant  had  ended,  must,  under  the  averments  of  the  affi- 
davits of  defense,  be  submitted  to  a  jury:  Masteraoa  v.  Mas- 
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terson,  121  Pa.  605;  Burchfield  v.  Griffith,  10  Pa.  Superior  Ct. 
618.  See  also  the  recent  case  of  Turner  v.  Baker,  225  Pa. 
359,  opinion  by  Mr.  Justice  Elkin. 

The  assignments  of  error  are  sustained  and  the  judgment  is, 
therefore,  reversed,  with  a  procedendo. 


Earl  V.  Ryan,  Appellant. 

Cimriitutumal  law — Courts — Remedies — Local  legidation—Ad  of 
July  2, 1901,  P.  L.  QOl—Road  law, 

1.  Legislators  may,  from  time  to  time,  provide  new  remedies,  modify 
old  ones,  validate  defects  in  form,  provide  new  tribimals  or  new  process 
for  vindicating  existing  rights,  and  such  enactments  are  perfectly 
within  the  limits  of  the  state  and  national  constitutions.  The  forms  for 
administering  justice,  and  the  duties  and  powers  of  the  court,  as  inci- 
dent to  the  exercise  of  a  branch  of  sovereign  power,  must  ever  be  sub- 
ject to  legislative  will. 

2.  The  Act  of  July  2, 1901,  P.  L.  607,  entitled  an  act  "to  provide  for 
reviewing  the  proceedings  of  township  road  commissioners  in  laying 
out,  opening  and  vacating  roads,"  is  a  constitutional  exercise  of  the 
power  of  the  l^islature  to  provide  a  new  remedy  in  road  proceedings. 

3.  The  Act  of  July  2,  1901,  P.  L.  607,  is  not  a  local  act  altiioug)i  it 
applies  only  to  certain  townships  in  three  counties. 

Argued  Feb.  24, 1909.  Appeal,  No.  13,  Feb.  T.,  1909,  by  de- 
fendants, from  order  of  C.  P.  Lycoming  Co.,  discharging  rule  to 
dismiss  certiorari  in  case  of  H.  B.  Elarle  et  al..  Citizens  and 
Taxpayers  of  McNett  Township,  v.  John  Ryan  et  al..  Super- 
visors, and  James  I.  Relds,  Town  Clerk  of  McNett  Township, 
and  George  E.  Walker  et  al.  Before  Rice,  P.  J.,  Henderson, 
Morrison,  Orlady,  Head,  Beaver  and  Porter,  JJ.  Af- 
firnaed. 

Rule  to  strike  off  certiorari.   Before  Hart,  P.  J. 

On  April  18, 1908,  the  petition  of  a  number  of  citizens  and 
electors  of  McNett  township  was  presented  to  the  supervisors 
thereof,  praying  them  to  lay  out  and  open  up  a  public  road  in 
said  township.    On  April  25,  1908,  the  supervisors  reported 
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against  laying  out  the  proposed  road.  On  May  4, 1908,  a  num- 
ber of  citizens  of  the  township  appealed  from  the  action  of  the 
supervisors  and  asked  for  the  appointment  of  reviewers.  On 
May  9  and  20,  1908,  reviewers  were  appointed.  On  Jime  18, 
1908,  the  reviewers  reported  and  returned  to  the  town  clerk 
the  laying  out  of  the  public  road  as  prayed  for  in  the  original 
petition  to  the  supervisors;  and  on  the  same  day  the  petition 
for  the  writ  of  certiorari  was  presented  to  the  court  of  common 
pleas  of  Lycoming  county;  and  the  writ  ordered  to  be  issued. 
The  petitioners  for  the  road  denied  the  right  of  the  court  to 
issue  the  writ  of  certiorari. 

Error  assigned  was  order  discharging  rule  to  dismiss  cer^ 
tiorari. 

J.  F.  Strieby,  for  appellants.— The  act  is  unconstitutional 
for  two  reasons:  1.  Because  it  extends  the  jurisdiction  of  the 
court  of  common  pleas  to  issue  writs  of  certiorari  to  other 
tribunals  than  those  enumerated  in  art.  V,  sec.  10,  of  the  con- 
stitution. 

2.  Because  the  act  is  not  a  general  law;  but  a  mere  amend- 
ment to  the  local  road  laws  of  Bradford  county;  and  therefore 
it  is  in  violation  of  art.  Ill,  sec.  7,  of  the  constitution,  prohibit- 
ing the  general  assembly  of  the  state  from  passing  any  local  or 
special  laws,  regulating  the  affairs  of  counties,  cities,  town- 
ships, wards,  boroughs,  or  school  districts. 

The  Act  of  July  2, 1901,  P.  L.  607,  cannot  be  sustained  upon 
any  rational  theory  of  classification.  Since  the  Act  of  May  23, 
1874,  P.  L.  230,  was  passed,  dividing  cities  into  three  classes, 
it  seems  that  every  act,  that  did  not  apply  to  every  city  of  a 
given  class,  has  been  considered  a  local  act,  and  therefore  un- 
constitutional:  Davis  V.  Clark,  106  Pa.  377;  McCarthy  v.  Com- 
monwealth, 110  Pa.  243;  Scranton  v.  Silkman,  113  Pa.  191; 
York  School  District's  Appeal,  169  Pa.  70;  Sample  v.  Pitts- 
burg, 212  Pa.  633. 

J.  W.  Stone,  of  Stone  &  Brooks,  with  him  Sechrist  &  Hickok, 
for  appellees. — ^The  constitution  allows  to  the  legislature  every 
Vol.  xu— 29 
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power  which  it  does  not  podtively  prohibit:  Norris  v.  Clymer, 
2  Pa.  277;  Weister  v.  Hade,  62  Pa.  474;  Sharpless  v.  Mayor, 
etc.,  of  Philadelphia,  21  Pa.  147;  Russ  v.  Commonwealth,  210 
Pa.  544. 

Where  a  right  exists,  but  no  remedy  to  enforce  it,  it  is  within 
the  constitutional  power  of  the  legislature  to  provide  one: 
Hepburn  v.  Curts,  7  Watts,  300;  Turnpike  Co.  v.  Common- 
wealth, 2  Watts,  433. 

The  Act  of  assembly,  approved  July  2,  1901,  P.  L.  607,  does 
not  violate  art.  HI,  sec.  7,  of  the  constitution  prohibiting  the 
general  assembly  from  passing  any  special  or  local  law,  regu- 
lating the  affairs  of  counties,  cities,  townships,  wards,  bor- 
oughs, or  school  districts:  Evans  v.  Phillipi,  117  Pa.  226;  Com. 
V.  Moir,  119  Pa.  534;  Lehigh  Valley  Coal  Co.'s  Appeal,  164  Pa. 
44;  Wheeler  v.  Philadelphia,  77  Pa.  338:  Scranton  v.  Whyte, 
148  Pa.  419. 

Opinion  by  Orlady,  J.,  March  3,  1910: 

All  of  the  necessary  facts  of  this  case  are  admitted,  and  by 
an  agreement  of  counsel,  the  only  question  involved  relates 
to  the  constitutionality  of  an  Act  of  assembly  of  July  2, 1901, 
P.  L.  607.  The  proceedings  in  the  case  at  bar  were  insti- 
tuted imder  an  Act  of  assembly  approved  April  5, 1844,  P.  L. 
200,  known  -as  the  Bradford  Coimty  Road  Law,  which  by 
Act  of  April  10,  1873,  P.  L.  696,  was  extended  to  Mclntyre 
township  in  Lycoming  county,  out  of  which  township,  and 
during  the  time  the  act  was  in  force,  McNett  township  was 
created,  and  since  which  time  has  been  subject  to  the  pro- 
visions of  what  is  known  as  the  Bradford  County  Road  Law, 
by  which  the  road  commissioners  are  invested  with  authority 
and  power  to  lay  out,  open  and  vacate  public  or  private 
roads,  and  regulate  proceedings  relevant  thereto. 

This  court  decided  on  February  14,  1901,  in  Nobles  v. 
Piollet,  16  Pa.  Superior  Ct.  386,  that  the  court  of  common 
pleas  has  no  jurisdiction  to  review  by  certiorari  the  proceed- 
ings of  the  boards  of  road  commissioners  elected  in  townships 
in  Bradford  county.  Under  the  special  Acts  of  April  13, 1843, 
P.  L.  214,  April  5,  1844,  P.  L.  200,  and  March  30,  1846,  P.  L. 
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199,  such  boards  are  not  *' inferior  courts  not  of  record"  within 
the  meaning  of  the  constitutional  provision  giving  power  to 
the  common  pleas  to  review  proceedings  on  certiorari,  and  we 
held,  that  if  the  framers  of  the  constitution  of  1874  had  in- 
tended to  extend  the  jurisdiction  of  the  judges  of  the  common 
pleas,  so  as  to  authorize  them  to  bring  before  them  by  cer- 
tiorari the  proceedings  of  all  such  bodies  or  tribunals  involving 
the  exercise  of  discretionary  powers,  afifectihg  individual  mem- 
bers of  the  community  directly  or  indirectly,  we  think  they 
would  have  expressed  that  intention  in  plain  terms,  and  would 
not  have  left  it  to  doubtful  inference,  and  added  that  none  of 
the  acts  "authorized  the  Court  of  Common  Pleas  to  review  the 
proceedings,  and  in  the  absence  of  such  legislation,  the  power 
of  the  Court  to  issue  a  certiorari  to  bring  up  the  proceedings 
must  be  found  in  the  Constitution  or  be  held  not  to  exist." 

On  July  2, 1901,  an  act  was  approved,  entitled  "To  provide 
for  Reviewing  the  Proceedings  of  Township  Road  Commis- 
sioners in  laying  out.  Opening  and  Vacating  Roads"  by  which 
it  is  provided  that  hereafter  the  road  commissioners  of  any 
township  are  by  law  invested  with  the  authority  and  power  to 
lay  out,  open  or  vacate  public  or  private  roads  in  their  re- 
spective townships,  or  in  case  of  appeal,  road  commissioners 
from  other  townships  than  that  in  which  the  road  lies,  and  no 
appeal  to  any  court  is  otherwise  provided  for,  it  shall  be  lawful 
for  the  Court  of  Common  Pleas  of  the  respective  counties,  to 
issue  a  writ,  in  the  nature  of  a  writ  of  Certiorari,  etc.,  and  the 
said  court  may  examine  the  same  as  to  the  regularity  of  the 
proceedings  had,  and  the  jurisdiction  of  the  road  commis- 
sioners, etc.,  and  if  such  proceedings  are  contrary  to  law,  etc., 
the  said  court  shall  set  the  said  proceedings  aside,  either  in 
whole  or  in  part,  and  such  proceedings  shall  then  be  void  and 
of  no  effect  so  far  as  set  aside." 

Section  2,  declares:  "The  court  shall  provide  by  appropri- 
ate rules  the  manner  of  issuing  such  Certiorari,  the  practise  to 
be  followed  in  disposing  of  the  same,  and  shall  direct  who  shall 
pay  the  cost  of  the  proceeding  on  the  Certiorari."  This  act  of 
assembly  was  manifestly  enacted  to  meet  the  suggestion  of  the 
lack  of  legislation  on  this  subject  as  announced  in  Nobles  v. 
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PioUet,  16  Pa.  Superior  Ct.  386,  and  the  sole  question  for  us 
relates  to  the  constitutionality  of  this  act  of  1901. 

Article  V,  sec.  10,  of  the  constitution  is  as  follows:  "The 
Judges  of  the  Court  of  Conunon  Pleas  within  their  respective 
counties,  shall  have  power  to  issue  writs  of  Certiorari  to  Jus- 
tices of  the  Peace,  and  other  inferior  courts  not  of  record  and 
to  cause  their  proceedings  to  be  brought  before  them,  and 
right  and  justice  to  be  done." 

The  contention  of  the  appellant  is  so  fully  answered  in  Bank 
of  Kentucky  v.  Schuylkill  Bank,  1  Parsons  Select  Equity 
Cases,  180,  that  we  quote  it  at  large.  "  L^slators  may,  from 
time  to  time,  provide  new  remedies,  modify  old  ones,  validate 
defects  in  form,  provide  new  tribunals  or  new  process  for 
vindicating  existing  rights,  and  such  enactments  are  perfectly 
within  the  limits  of  the  state  and  National  Constitutions. 
The  forms  for  administering  justice,  and  the  duties  and  powers 
of  the  court,  as  incident  to  the  exercise  of  a  branch  of  soverdgn 
power,  must  ever  be  subject  to  legislative  will.  The  Constitu- 
tion of  the  State  in  terms  authorizes  the  Legislature  to  'vest 
in  the  existing  courts  such  power  to  grant  relief  in  equity  as 
shall  be  necessary  from  time  to  time,  to  enlai^ge  or  diminish 
those  powers,  or  vest  them  in  such  other  courts  as  they  may 
judge  proper  for  the  due  administration  of  justice.  The 
L^slature  are  the  judges  of  this  necessity,  and  can  exercise 
the  power  granted  to  any  extent,  not  inconsistent  with  the 
reserved  rights  of  the  people.'"  Nor  can  we  agree  with  the 
contention  that  the  act  is  to  be  treated  as  a  local  and  not  a 
general  law.  Its  title  as  well  as  every  provision  within  its 
body,  suggests  a  general  enactment. 

As  said  in  Pike  Township  Road,  30  Pa.  Superior  Ct.  644, 
"it  is  true  the  Act  of  1901  confers  on  the  Common  Pleas  au- 
thority to  set  the  proceedings  aside,  either  in  whole  or  in  part, 
but  in  the  exercise  of  this  power,  regard  must  be  had  to  the 
nature  of  the  proceeding,  and  to  the  authority  of  the  reviewers 
thereunder.  We  think  it  quite  clear  that  it  was  not  the  inten- 
tion to  confer  jurisdiction  on  the  court  to  accomplish  a  result 
which  could  not  be  accomplished  in  that  proceeding  by  the 
report  of  the  reviewers,  much  less  where  such  results  are 
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radically  different  from  what  the  reviewers  manifestly  in- 
tended." 

The  fact  that  the  law  applies  to  but  thirty-seven  townships 
in  Bradford  county,  five  in  Sullivan  county  and  McNett  town- 
ship in  Lycoming  county,  and  at  present  to  no  other  town- 
ships in  the  State,  is  not  a  material  consideration.  Legislation 
is  intended  not  only  to  meet  the  wants  of  the  present,  but  to 
provide  for  the  future;  it  deals  not  with  the  past,  but  in 
theory,  at  least,  anticipates  the  need  of  a  state  healthy  with 
vigorous  development:  Wheeler  v.  Philadelphia,  77  Pa.  338. 
The  fact  that  the  law  applies  only  to  one  county  now,  would 
not  be  a  suflScient  objection,  since  in  the  natural  progress  of 
events  under  existing  laws,  others  may  grow  into  the  class 
hereafter:  Blankenburg  v.  Black,  200  Pa.  629. 

Individual  needs  and  requirements  are  responsible  for  much 
legislation  which  now  must  be  general,  and  when  it  is  so,  the 
causes  that  lead  to  it  or  the  particular  purpose  which  it  is  to 
serve  at  the  time  of  its  enactment  have  nothing  to  do  with  its 
constitutionality.  It  may  meet  at  the  time  of  its  passage  the 
needs  of  but  one  community,  but  if  in  the  future  it  will  meet 
these  same  wants  in  all  other  communities,  the  legislation  is  as 
general  as  if  at  the  time  of  its  passage  there  had  been  no 
special  reason  calling  for  it:  Pittsburg's  Petition,  32  Pa.  Super- 
ior Ct.  210,  affirmed  by  the  Supreme  Court,  217  Pa.  227. 

The  constitution  allows  the  legislature  every  power  which  it 
does  not  positively  prohibit,  and  in  this  enactment  the  power 
of  the  court  of  common  pleas  was  extended  so  as  to  review  the 
action  of  the  commissioners  of  roads,  and  to  cause  their  pro- 
ceedings to  be  brought  before  them,  and  right  and  justice  to  be 
done  in  order  to  provide  for  the  absence  of  such  legislation  as 
suggested  in  Nobles  v.  PioUet,  16  Pa.  Superior  Ct.  386. 

As  stated  by  the  court  below  it  would  seem  to  be  the  ob- 
ject of  this  act  to  bring  the  proceedings  of  all  commissioners 
of  highways,  no  difference  when  or  how  lawfully  created, 
whether  now  existing,  or  hereafter  to  be  created,  under  the  re- 
viewing power  of  the  court  in  a  manner  in  conformity  with  the 
power  of  the  courts  in  all  other  proceedings  for  the  laying  out 
and  opening  of  public  highways.    It  is  plain  that  great  injus- 
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tice  might  be  done  did  not  such  power  exist,  and  the  persons 
aggrieved  would  otherwise  be  without  any  adequate  remedy 
at  law. 

The  assignments  of  error  are  overruled  and  the  judgment  is 
affirmed. 


Bayliss  v.  Hough,  Appellant  (No.  1). 

Contract — Saks — Affidavit  of  defense — Royalties. 

1.  In  an  action  to  recover  royalties  under  a  continuing  contract  to 
sell  a  patented  article,  an  affidavit  of  defense  averring  that  there  had 
been  omitted  from  the  contract  by  mistake  a  provision  for  its  termi- 
nation in  a  particular  manner,  is  insufficient,  if  it  does  not  also  aver  that 
the  defendant  had  endeavored  to  terminate  the  contract  in  the  manner 
provided  for  in  the  clause  alleged  to  have  been  omitted  from  the  agree- 
ment by  mistake. 

2.  Where  in  such  a  case  the  contract  provides  that  a  certain  number 
of  the  patented  articles  should  be  sold  per  annum  on  a  royalty  of 
twenty  per  cent  of  the  selling  price  to  wholesalers,  and  twenty-five  per 
cent  to  retailers,  the  court  commits  no  error  in  entering  judgment  for 
plaintiff  for  twenty  per  cent  of  the  lowest  schedule  price  to  dealers  for 
the  whole  number  of  articles  stipulated  to  be  sold  in  one  3rear,  if  it  ap- 
pears that  no  articles  had  in  fact  been  sold. 

Argued  April  14,  1909.  Appeal,  No.  67,  April  T.,  1909,  by 
defendant,  from  order  of  C.  P.  Venango  Co.,  Nov.  T.,  1907, 
No.  52,  making  absolute  rule  for  judgment  for  want  of  a  suf- 
ficient aflSdavit  of  defense  in  case  of  William  Bayliss  et  al.  v. 
Charles  N.  Hough,  trading  as  the  Charles  N.  Hough  Manufac- 
turing Company.  Before  Rice,  P.  J.,  Henderson,  Morrison, 
Orlady,  Head  and  Porter,  JJ.    Affirmed. 

Assumpsit  to  recover  royalties. 

Rule  for  judgment  for  want  of  a  suflScient  affidavit  of  de- 
fense. 

Error  assigned  was  in  making  absolute  rule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense. 
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P.  M,  Speer  and  A.  R.  Osmer,  with  them  J.  H.  Osmer  and 
N.  F.  Osmer,  for  appellant,  cited:  Capital  CSty  Mut.  Plre  Ins. 
Ck).  V.  Boggs,  172  Pa.  91;  Kenderdine  Hydro-Carbon  Fuel  Co. 
V.  Plumb,  182  Pa.  463;  Winston  CSgarette  Machine  Co.  v. 
Wells-Whitehead  Tobacco  Co.,  141  N.  C.  284  (53  S.  E.  Repr. 
885). 

Samuel  Grumbine,  for  appellees,  cited :  Beecher  v.  Stein,  139 
Pa.  570;  Johnston  v.  Cowan,  59  Pa.  275;  Ryon  v.  Starr,  214 
Pa.  310. 

Opinion  by  Head,  J.,  March  3,  1910: 

The  plaintiffs  in  this  action  seek  to  recover  certain  moneys 
alleged  to  be  due  them  under  the  terms  of  a  written  agree- 
ment, a  copy  of  which  is  attached  to  their  statement.  It 
therein  appears  that  the  defendants  secured  from  the  plain- 
tiffs the  exclusive  right  to  manufacture  and  sell  a  patented 
mechanical  device  or  "useful  improvement  in  Crumble  tongs," 
supposed  to  be  of  value  to  oil  drillers.  In  consideration  of 
such  right  the  defendants  expressly  undertook  to  perform 
three  distinct  covenants,  viz. : 

(a)  To  sell  the  first  year  "at  least  750  tongs;  second  year 
1,5(K)  tongs;  third  and  each  subsequent  year  2,000  per  annum." 

(6)  To  sell  the  tongs  according  to  a  schedule  of  prices  set 
forth  in  the  agreement  specifying  the  various  sizes  and  cov- 
ering sales  either  at  wholesale  or  by  retail. 

(c)  To  pay  to  plaintiffs  "on  all  sales  made  to  the  trade 
or  dealers  a  royalty  of  twenty  (20)  per  cent,  of  the  selling 
price,  and  on  all  tongs  sold  at  retail  a  royalty  of  twenty-five 
(25)  per  cent,  of  the  selling  price." 

The  claims  of  the  plaintiffs  arising  under  this  contract 
during  the  first  and  second  years  of  its  existence  have  been 
amicably  adjusted  by  the  parties,  and  with  them  we  have 
no  direct  concern.  The  present  action  deals  only  with  the 
third  year.  During  this  period  it  is  conceded  there  was  prac- 
tically an  entire  breach  of  the  first  quoted  covenant,  the  de- 
fendants having  failed  to  sell  any  tongs,  and  as  a  consequence 
thereof,  to  pay  any  royalty. 
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In  entering  judgment  for  want  of  a  sufficient  affidavit  of 
defense  the  learned  trial  court  below  correctly  held  that  the 
affidavit  disclosed  no  legal  defense  to  the  plaintififs'  claim 
for  damages  resulting  from  the  breach.  The  original  affidavit, 
as  well  as  the  supplemental  one,  consists  chiefly  in  the  aver- 
ment that  by  a  mistake  or  oversight  there  was  omitted  from 
the  agreement  sued  on  a  clause  or  section  which  would  have 
permitted  the  defendant  to  terminate  the  agreement  by  com- 
plying with  certain  conditions  specified.  The  learned  court 
below  properly  held  that  inasmuch  as  the  affidavit  contained 
no  averment  that  the  defendant  had  ever  undertaken  to  ter- 
minate the  agreement  in  the  manner  provided  for  in  the 
clause  alleged  to  have  been  omitted  from  the  agreement,  it 
was  not  now  relevant  to  determine  whether  or  not  such  clause 
had  been  mistakenly  omitted.  Whether  it  had  been  or  not, 
the  agreement  still  remained  in  full  force  because  the  de- 
fendant had  never  availed  himself  of  his  alleged  right  to  ter- 
minate the  contract  according  to  the  clause  which  he  now 
sets  up  as  a  part  of  the  agreement. 

The  duty  of  construing  the  written  agreement  rested  on 
the  court.  Having  properly  determined  that  the  affidavit  of 
defense  disclosed  no  legal  justification  for  the  breach  alleged 
in  the  statement  and  not  denied,  the  right  of  the  plaintiffs 
to  damages  for  such  breach  necessarily  followed. 

If  the  agreement  itself  provided  the  measure  of  damages 
for  such  breach,  the  amount  of  money  due  to  the  plaintiffs 
was  fixed  by  the  parties  themselves,  and  there  was  no  ques- 
tion of  fact  in  issue  for  a  jury  to  try. 

Clearly  enough,  we  think,  in  such  a  case  the  plaintiffs' 
damages  would  be  compensatory.  That  is  to  say,  they  were 
entitled  to  such  a  sum  as  would  put  them  as  nearly  as  pos- 
sible in  the  same  position  they  would  have  occupied  had 
the  defendant  performed  his  obligaticm  under  the  agreement. 
His  undertaking  to  sell  at  least  2,000  tongs  during  the  third 
year,  the  period  now  under  consideration,  was  flat  and  un- 
conditional. The  lowest  price  at  which  he  could  have  add 
the  tongs  under  the  schedule  was  $1.15  per  pair  or  set.  At 
this  rate  the  selling  price  of  the  minimum  yearly  product 
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would  have  been  $2,3(X).  This  would  be  on  the  assumption 
that  all  of  the  tongs  were  sold  to  wholesalers.  The  defendant 
could  have  complied  with  his  covenants  by  selling  2,000  tongs 
at  this  lowest  rate  to  wholesalers,  and  had  he  done  so,  the 
plaintififs  would  have  no  right  to  complain,  although  it  might 
be  improbable  that  all  of  such  a  number  would  have  been 
made  of  the  smallest  size  of  pipe  specified  and  sold  at  the 
lowest  rate  mentioned  to  the  preferred  class  of  purchasers. 
The  smallest  royalty  on  the  selling  price  above  mentioned, 
stipulated  for  in  the  agreement,  would  have  been  twenty  per 
cent.  It  thus  appears,  with  legal  certainty,  that  if  the  de- 
fendant had  performed  his  covenants,  the  smallest  sum  of 
money  that  would  have  been  due  to  the  plaintiffs,  under  a 
construction  of  the  contract  most  favorable  to  the  defendant, 
would  have  been  twenty  per  cent  of  $2,300,  or  $460. 

For  this  amount,  and  on  the  theory  above  indicated,  the 
learned  court  below  entered  judgment  against  the  defendant. 
If  the  plaintiffs  were  willing,  as  they  appear  to  have  been, 
to  abide  by  that  judgment,  we  can  see  no  ground  on  which 
the  defendant  may  justly  complain.  Nor  is  it  apparent  what 
benefit  the  defendant  could  have  derived  from  a  trial  by 
jury.  As  already  stated,  the  agreement  being  in  writing, 
the  construction  of  it  became  a  question  of  law  for  the  court. 
In  the  discharge  of  that  duty  we  think  the  court  would  nec- 
essarily have  determined,  as  a  matter  of  law,  that  the  agree- 
ment furnished  at  least  a  minimum  measure  of  damages. 
He  would  have  been  obliged  to  say  that  no  evidence,  fore- 
shadowed by  the  affidavit  of  defense,  would  have  been  suf- 
ficient to  reduce  the  plaintiffs'  claim  to  less  than  $460.  For 
these  reasons  we  must  conclude  that  no  wrong  has  been  done 
to  the  appellant  in  the  judgment  that  was  entered,  and  the 
asfflgnments  of  error  are  therefore  overruled. 

Judgment  affirmed. 
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3ayliss  v.  Hough,  Appellant  (No.  2). 

Contract — S(de% — Continuing  contract — Termination  of  contract — 
Reasonable  notice — Affidavit  of  defense. 

Where  a  written  contract  to  sell  so  many  patented  articles  per  year 
on  a  royalty,  contains  no  provision  for  the  termination  of  the  contract, 
either  party  may  terminate  it  upon  reasonable  notice;  and  in  an  action 
to  recover  the  royalties  for  a  particular  yeAr,  an  affidavit  of  defense  is 
sufficient  to  prevent  judgment  for  royalties  for  the  whole  year,  which 
avers  that  the  seller  could  not  continue  to  sell,  except  at  a  loss;  that  he 
had  served  a  written  notice  to  terminate  about  two  months  after  the 
year  had  b^un;  and  that  other  notices  had  been  expressly  given  of  his 
desire  to  end  the  agreement  because  its  conditions  could  not  be  com- 
plied with  except  at  serious  and  continued  loss  to  himself. 

Argued  April  14,  1909.  Appeal,  No.  127,  April  T.,  1909,  by 
defendant,  from  order  of  C.  P.  Venango  Co.,  Aug.  T.,  1908, 
No.  51,  making  absolute  rule  for  judgment  for  want  of  a  suf- 
ficient affidavit  of  defense  in  case  of  William  Bayliss  et  al.  v. 
Charles  N.  Hough,  trading  as  The  Charles  N.  Hough  Manu- 
facturing Company.  Before  Rice,  P.  J.,  Henderson,  Morri- 
son, Orlady,  Head,  Beaver  and  Porter,  JJ.    Reversed. 

Assumpsit  for  royalties. 

Rule  for  judgment  for  want  of  sufficient  affidavit  of  defense. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 

Error  assigned  was  order  making  absolute  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense. 

P.  M.  Speer  and  A,  R.  Osmer,  with  them  J.  H.  Osmer  and 
N.  F,  Osmer,  for  appellant. — ^The  general  principle  that  con- 
tracts without  time  limit  are  terminable  on  reasonable  notice 
by  either  party,  is  sustained  in  Coffin  v.  Landis,  46  Pa.  426; 
Phila.  &  Reading  R.  R.  Co.  v.  River  Front  R.  R.  Co.,  168  Pa. 
357;  Cumberland  Valley  R.  R.  Co.  v.  Gettysburg  &  Harrisbuig 
Ry.  Co.,  177  Pa.  519;  Marble  v.  Standard  Oil  Co.,  169  Mass. 
353  (48  N.  E.  Repr.  783);  Kenderdine  Hydro-Carbon  Fuel  Co. 
V.  Plumb,  182  Pa.  463;  Irish  v.  Dean,  39  Wis.  562;  Savidge 
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V.  Surgical  Asso.,  59  Mich.  400  (26  N.  W.  Repr.  652);  Mc- 
Cullough-DalzeU  Crucible  Co.  v.  Phila.  Co.,  38  P.  L.  J.  (N.  S.) 
365. 

Samud  Grumbine,  for  appellees. — The  appellees  contend 
that  the  legal  presumption  that  applies  in  all  cases  wiiere 
parties  enter  into  a  contractual  relation  without  fixing  a  term 
during  which  it  is  to  continue,  viz. :  that  it  is  to  continue  during 
the  will  of  both  parties,  does  not  apply  to  the  contract  under 
consideration.  The  subject-matter  being  a  patent  secured  to 
the  plaintiffs  for  the  term  of  seventeen  years  from  August  18, 
1903,  the  contractual  relation  could  not  exist  beyond  the  life 
of  the  patent,  and  the  legal  presumption  is  that  it  was  intended 
for  that  period. 

Opinion  by  Head,  J.,  March  3,  1910: 

This  case  is  closely  related  to  Bayliss  v.  Hough  in  which 
an  opinion  has  this  day  been  filed,  ante,  p.  454.  The  parties 
are  the  same  and  the  present  action  is  based  on  the  same 
contract  as  the  former  one,  being  to  recover  moneys  claimed 
to  be  due  under  that  contract  during  the  period  of  the  fourth 
year  of  its  existence.  In  this  case,  as  in  the  former  one,  the 
learned  trial  judge  entered  judgment  for  want  of  an  aflSdavit 
of  defense,  and  again  the  defendant  appeals. 

If  the  agreement  was  still  in  force  during  the  period  covered 
by  this  action,  we  follow  our  former  decision  in  holding  that 
the  breach  of  its  covenant  requiring  the  defendant  to  man- 
ufacture and  sell  at  least  2,000  tongs  has  not  been  excused 
or  justified  by  the  facts  set  forth  in  the  affidavit  which  is, 
in  this  respect,  substantially  the  same  as  the  former  one. 
Again,  the  defendant  sets  up  that  after  a  thorough  effort  on 
his  part  he  has  been  unable  to  sell  the  tongs  at  the  prices 
named  in  the  contract  except  at  a  loss  to  himself.  If  this 
be  a  defense,  no  party  could  be  legally  held  to  the  obligations 
of  a  losing  contract.  Again,  the  defendant  avers  that  there 
was  omitted  from  the  written  contract,  by  mistake,  a  pro- 
vision permitting  him  to  cancel  it  upon  the  following  terms 
as  set  forth  in  a  letter  made  part  of  the  affidavit: 
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"That  if  for  any  gcxxl  reason  the  party  of  the  second  part 
wishes  to  annul  and  cancel  this  agreement,  it  may  be  done 
at  any  time  upon  pa3an6nt  to  the  party  of  the  first  part  of 
the  swn  of  $200.00  as  a  royalty,  together  with  all  royalties 
that  may  be  due  upon  tongs  sold  or  in  stock  or  in  process 
of  manirfacture."  But  the  present  aflSdavit,  like  the  former 
one,  contains  no  averment  that  the  defendant  ever  paid  or 
tendered  the  stipulated  sum  upon  which  his  right  to  cancel 
would  accrue,  even  if  that  condition  were  written  in  the  con- 
tract. Still  further,  the  defendant  advances  the  theory  that 
under  a  proper  construction  of  the  contract  he  was  not  re- 
quired to  pay  any  royalty  if  he  sold  no  tongs,  and  therefore 
there  was  nothing  due  to  the  plaintiffs  under  the  contract, 
even  though  there  was  an  entire  breach  of  the  covenant  re- 
quiring him  to  sell  a  minimum  number  of  tongs.  The  very 
correspondence  attached  to  his  affidavit  shows  that  the  plain- 
tiffs rejected  his  effort  to  have  the  contract  so  written,  and 
this  averment  is  without  force. 

If  there  is  any  substantial  distinction  between  this  case 
and  the  former  one,  it  arises  from  the  fact  that  during  the 
period  covered  by  this  action,  to  wit,  during  the  month  of 
May,  1907,  the  defendant  gave  notice  that  he  would  no 
longer  be  bound  by  the  terms  of  the  contract.  Did  the  right 
to  thus  cancel  his  contract  and  relieve  himself  of  liability 
exist  in  the  defendant,  and  if  it  did,  was  it  exercised  at  such 
a  time  and  in  such  a  manner  as  to  relieve  him  from  his  ob- 
ligation for  the  current  year?  No  such  right  of  cancellation 
is  expressly  reserved  to  the  defendant  by  the  contract  as 
it  is  written.  We  have  already  seen  that  even  if  we  were  to 
regard  the  contract  as  reformed  by  inserting  in  it  the  special 
clause  alleged  to  have  been  omitted  by  mistake,  it  would 
be  unavailing  to  aid  the  defendant  because  he  has  not  per- 
formed the  condition  upon  which  the  right  to  cancel  under 
the  clause  would  be  effective.  It  cannot  be  said  that  the 
contract  had  expired  by  its  terms  because  the  parties  in  exe- 
cuting it  saw  fit  to  insert  nothing  fixing  its  period  or  duration. 

The  construction  of  it  adopted  by  the  learned  court  be- 
low was  that  the  obligations  of  the  contract  were  to  endure 
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through  the  Dfe  of  the  patent  protecting  the  device.  The 
reasons  for  this  conclusion  are  pointed  out  in  his  opinion, 
and  they  are  not  without  force.  Had  the  parties  intended 
that  each  should  be  bound  during  the  long  period  of  years 
covered  by  the  life  of  the  patent,  it  would  have  been  easy 
to  have  so  provided.  Where  parties  to  a  contract  have  chosen 
to  leave  the  period  of  its  operation  indefinite  and  without 
limitation  in  regard  to  time,  the  law  has  wisely  declared  that 
either  party  may  terminate  it  at  any  time  after  reasonable 
notice  to  the  other.  This  principle  is  clearly  set  forth  in 
CoflSn  V.  Landis,  46  Pa.  426,  and  the  motives  which  often 
induce  parties  in  cases  like  the  present  one  to  leave  their 
contracts  indefinite  as  to  time  are  thus  stated: 

"There  is  nothing  said  in  regard  to  the  time  during  which 
the  agreement  should  continue,  and  nothing  in  its  language 
to  define  the  duration  of  the  service  of  the  plaintiff,  or  of 
his  emplo3nnent  by  the  defendant.  This  the  contracting 
parties  seem  to  have  left  out  of  consideration,  or  at  least 
failed  to  make  it  a  subject  of  covenant  obligation.  It  may 
be  that  neither  was  willing  to  bind  himself  for  any  definite 
period.  The  scheme  was  an  experiment.  ...  It  is  evident, 
then,  that  were  we  so  to  construe  the  agreement  as  to  hold 
it  obligatory  upon  the  one  party  to  employ,  and  upon  the 
other  to  serve  during  any  period,  we  should  be  in  danger  of 
imposing  liabilities  which  both  parties  purposely  avoided 
assuming."  It  was  there  held  that  the  right  remained  in 
either  party  to  terminate  the  contract  at  pleasure  after  rea- 
sonable notice  to  the  other. 

In  Kenderdine  Hydro-Carbon  Fuel  Company  v.  Plumb, 
182  Pa.  463,  under  a  state  of  facts  in  many  respects  resem- 
bling the  one  now  before  us,  Mr.  Justice  Williams  thus  stated 
the  principle: 

"The  terms  of  the  written  contract  were  indefinite  as  to 
its  duration.  No  time  was  fixed  at  which  the  relation  be- 
tween the  parties  should  cease.  If  either  party  desired  to 
terminate  it,  if  this  could  not  be  done  by  agreement,  it  was 
his  duty  to  deal  fairly  by  the  other  party  and  give  a  reasonable 
notice  of  his  intention  to  withdraw  from  it  at  a  fixed  time." 
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Where  therefore,  in  a  case  like  the  present  one,  it  appears 
that  the  obligations  of  a  contract  are  followed  by  loss  and 
hardship  to  one  of  the  parties,  and  where  the  contract  itself 
contains  no  express  stipulation  fixing  the  term  of  its  own  ex- 
istence, we  think  we  have  a  proper  case  for  the  application 
of  the  legal  principle  referred  to,  and  this  leads  ns  to  the  con- 
clusion that  this  contract  could  lawfully  be  terminated  by  the 
defendant  after  reasonable  notice  to  the  other  party  of  his 
intention  in  that  respect. 

Was  such  notice  given?  The  written  notice  attached  to 
the  affidavit  of  defense  was  not  given  until  more  than  two 
months  of  the  then  current  year  had  expired.  The  affidavit, 
however,  avers  that  repeated  notices  had  been  expressly 
given  of  the  desire  of  the  defendant  to  end  the  agreement 
because  its  conditions  could  not  be  complied  with  except  at 
serious  and  continued  loss  to  him.  Whether,  under  all  these 
circumstances,  the  written  notice  given  in  May  became  ef- 
fective at  once,  or  at  what  period  thereafter  it  should  go 
into  effect,  became  a  mixed  question  of  law  and  fact  which 
would  necessarily  require  a  trial  of  the  issue  between  the 
parties  and  the  development  of  the  facts  in  connection  with 
the  notice. 

With  the  record  in  this  condition  we  think  the  learned 
judge  below  was  in  error  in  entering  judgment  for  the  plain- 
tiff for  the  minimum  royalty  for  the  entire  year  from  March, 
1907,  to  March,  1908. 

Judgment  reversed  and  a  procedendo  awarded. 


West  Washington  Borough  v.  Fouse,  Appellant. 

Ejectment — Equitable  remedies — Equity — Res  adjudicata. 
Where  a  borough  wrongfully  enters  upon  a  comer  lot  for  the  purpose 
of  widening  a  street,  and  judgment  is  entered  against  it  in  an  ejectment 
by  the  owner,  but  execution  is  stayed  on  a  bond  being  entered  to  secure 
the  owner  in  condemnation  proceedings,  the  borough  cannot,  after 
having  failed  to  appeal  in  the  ejectment,  or  to  proceed  to  condenm, 
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maintain  a  bill  in  equity  to  enjoin  the  owner  from  interfering  with  the 
use  of  the  lot  as  a  street. 

Argued  April  22,  1909.  Appeal,  No.  76,  April  T.,  1909,  by 
defendant,  from  decree  of  C.  P.  Washington  Co.,  No.  1,708,  In 
Equity,  on  bill  in  equity  in  case  of  West  Washington  Borough 
V.  J.  G.  Fouse  et  al.  Before  Rice,  P.  J,,  Henderson,  Morri- 
son, Orlady,  Head  and  Porter,  JJ.    Reversed. 

Bill  in  equity  for  an  injunction.   Before  McIlvaine,  P.  J. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 

The  court  below  entered  a  decree  enjoining  the  defendant 
from  interfering  with  the  use  of  the  land  in  controversy  as  a 
public  street. 

Errors  assigned  was  the  decree  of  the  court. 

R.  W.  IrwiUj  with  him  Jos,  A,  WHey,  for  appellant. 

James  P.  Eaglesoriy  with  him  (?.  P.  Baker,  for  appellee,  cited : 
Richardson  v.  McKeesport,  18  Pa.  Superior  Ct.  199;  Spring  v. 
Pittsburg,  204  Pa.  530;  Farley  v.  Stokes,  1  Parson's  Eq.  422; 
Penna.  R.  R.  Co.  v.  Bogert,  209  Pa.  589;  Trexler  v.  Kuntz,  36 
Pa.  Superior  Ct.  352. 

Opinion  by  Head,  J.,  March  3,  1910: 

Some  time  prior  to  April,  1892,  Walker  &  Fulton  were  the 
owners  of  a  tract  of  one  and  one-half  acres  in  the  plaintiff 
borough,  then  recently  incorporated.  As  the  tract  lay  it  was 
bounded  on  the  south  by  West  Chestnut  street  (formerly  the 
national  pike) ;  on  the  north  by  Fayette  street,  both  running 
east  and  west;  on  the  east  by  Grove  avenue;  on  the  west  by 
Shaw  alley,  twenty  feet  wide. 

In  subdividing  this  tract  into  building  lots,  they  ran  an 
alley  across  it  from  east  to  west,  perhaps  midway  between 
Chestnut  and  Fayette  streets,  so  that  lots  could  be  made  to 
front  on  both  streets.  On  the  southern  tier  they  sold  and 
conveyed  to  George  H.  Smith  the  westernmost  lot  fronting 
thirty  feet  on  Chestnut  street  and  extending  back  along  Shaw 
alley  on  the  west  to  the  new  alley  in  thg  rear. 

Walker  &  Fulton  then  conceived  that  their  interests  in  the 
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sale  of  their  remaining  lots  would  be  advanced  if  they  could 
have  Shaw  alley  widened  to  a  fifty  foot  street  and  Grove  av- 
enue, which  irregularly  cut  the  lots  along  their  eastern  line, 
vacated.  To  accomplish  this  they  appear  to  have  entered 
into  two  executory  agreements,  one  with  George  H.  Smith, 
the  other  with  the  borough  officials.  The  former  was  reduced 
to  writing,  the  latter  was  not.  From  the  minutes  of  the 
council,  and  perhaps  from  other  evidence  produced  at  the 
trial,  it  appears  that  Walker  &  Fulton  undertook  to  procure 
from  Smith  a  conveyance  of  his  thirty  foot  lot  adjoining  Shaw 
alley.  Whether  they  then  owned  the  lot  in  the  rear  fronting 
on  Fayette  street,  or  were  to  secure  it  from  a  former  pur- 
chaser, does  not  appear.  They  then  ofifered  to  grade  out  this 
additional  thirty  foot  strip  in  conformity  with  the  alley  and 
thus  convert  the  alley  into  a  fifty  foot  wide  street,  which 
they  agreed  to  dedicate  to  the  borough.  The  consideration 
they  were  to  receive  for  doing  this  was  the  vacation  of  Grove 
avenue  on  the  eastern  side  of  their  property. 

By  their  agreement  with  Smith,  the  owner  of  the  comei 
lot,  they  arranged  to  take  the  lot  next  east  of  his,  grade  it  up 
to  harmonize  with  the  new  street  they  proposed  to  make  by 
the  use  of  the  lot  they  had  already  sold  him,  fence  it  and  lay 
a  boardwalk  along  the  street,  and  then  convey  it  to  him  in 
exchange  for  the  comer  lot  which  he  was  to  surrender  up. 
By  their  agreement,  which  was  shortly  thereafter  reduced  to 
writing,  and  which  recited  that  they  had  taken  possession  of 
his  lot  for  the  piupose  of  making  a  street,  they  agreed  to  do 
the  things  already  recited,  "and  then  the  said  Smith  agrees 
to  take  said  lot  in  exchange  for  the  one  taken,  the  parties  of 
the  first  part  (Walker  &  Fulton)  being  at  the  expense  of  mak- 
ing both  conveyances,  the  deed  to  be  executed  and  delivered 
on  the  completion  of  this  agreement  as  aforesaid.'' 

By  virtue  of  these  several  agreements  Walker  &  Fulton 
entered  upon  Smith's  lot  and  proceeded  to  grade  and  dispose 
of  it  in  accordance  with  their  obligation  to  the  borough.  The 
street  was  thus  practically  made  and  thrown  open  to  public 
travel.  The  borough  without  any  arrangement  whatever 
with  Smith,  the  owner  of  the  lot,  and  without  any  OTdinance 
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laying  out  and  opening  a  street  through  his  property,  appears 
to  have  relied  on  the  arrangements  made  with  Walker  & 
Fulton,  accepted  tl^  offered  street,  and  has  since  that  time 
improved  it  and  regarded  it  as  one  of  the  public  streets  of  the 
borough. 

A  dispute  seems  to  have  shortly  arisen  between  Smith  and 
Walker  &  Fulton  as  to  their  compliance  with  the  agreement 
upon  which  the  exchange  oi  lots  was  predicated.  With  the 
merits  of  that  dispute  we  do  not  think  we  now  have  any 
c<mcem,  as  that  entire  question  has  been  adjudicated  in  the 
proceeding  to  which  we  shall  shortly  refer.  As  a  result  of 
the  dispute  no  exchange  of  lots  was  ever  effected.  Walker  & 
Fulton,  although  they  now  allege  that  they  performed  their 
part  of  the  agreement,  never  had  any  deeds  prepared,  as  they 
had  agreed  to  do,  never  executed  a  deed  for  their  own  lot, 
never  tendered  such  deed  to  Smith,  and  never  demanded 
from  him  a  conveyance.  Ha^dng  failed  in  these  respects  to 
perform  the  covenants  of  the  agreement  binding  upon 
them,  they  were  never  in  a  position  to  go  into  a  court  of 
equity  to  demand  a  specific  performance  of  their  contract. 
Indeed,  it  would  seem  from  the  evidence  that,  after  the 
original  agreement  was  made,  none  of  the  parties  took 
any  active  steps  towards  carrying  it  into  execution.  In 
the  couree  of  time  both  acted  with  their  respective  lots 
as  if  neither  owed  any  duty  to  the  other. 

By  divers  mesne  conveyances  J.  G.  Fouse,  the  present 
appellant,  became  vested  with  the  title  of  George  H. 
Smith  to  the  corner  lot  already  mentioned,  and  finding 
the  borough  in  the  possession  of  the  lot  and  claiming  the 
right  to  retain  the  same  as  against  him,  he  brought  an 
action  of  ejectment  in  1905,  in  the  court  of  common  pleas 
of  Washington  county,  against  the  borough  to  try  and  de- 
termine the  title  and  right  of  possession  to  the  property. 
The  cause  proceeded  regularly  to  trial  and  resulted  in  a 
verdict  in  favor  of  Fouse  upon  which  judgment  was  after- 
wards entered.  From  that  judgment  no  appeal  was  ever 
taken  by  the  borough,  and  it  consequently  stands  as  a  final 
adjudication  of  all  questions  then  in  issue  between  the 
parties. 

Vol.  xu— 30 
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The  reasons  advanced  by  the  learned  trial  court  in  tiial 
case  for  his  action  in  entering  judgm^it  on  the  verdict  are 
thus  summed  up  in  his  opinion  refusing  a  new  trial,  which  is 
made  a  part  of  the  pleadings  in  the  present  case.  "The  bor- 
ough could  have  by  ordinance  condemned  this  lot  for  puUic 
use  as  a  street  and  taken  it  from  the  owners  therectf  by  pay- 
ing them  such  damages  as  would  fairly  compensate  them,  or 
they  could  have  taken  >t  under  an  agreement  with  the  own^B. 
They  undertook  to  do  this,  but  dealt  only  with  those  who  had 
an  equity  in  the  lot  under  an  article  of  agreement,  f  oi^getting 
that  the  legal  title  was  the  superior  title  and  that  the  owner 
thereof  should  have  been  consulted.  In  doing  this  the  bor- 
ough took  the  risk  of  the  written  agreement  being  fully  car- 
ried out  or  of  enforcing  its  specific  performance."  Inasmuch, 
however,  as  the  defendant  in  that  action  was  a  municipal 
corporation,  with  the  right  and  power  to  appropriate  the 
property  for  public  use,  and  as,  under  a  mistak^i  claim  of 
right,  it  had  actually  entered  upon  the  property  and  con- 
verted it  into  a  street  for  the  use  of  the  public,  the  learned 
coiut,  in  the  exercise  of  its  power  to  administer  equitable  re- 
lief even  in  a  commcxi-law  action,  and  following  the  well- 
known  line  of  decisions  of  our  Supreme  Coiut  in  like  cases, 
whilst  entering  judgment  for  the  plaintiff  on  the  verdict, 
June  24,  1907,  granted  a  stay  of  execution  in  the  following 
language:  "With  stay  of  execution,  provided  the  defendant 
pay  the  costs  of  suit  and  within  twenty  dajrs  from  this  date 
file  in  this  court  ....  a  bond  in  the  penal  sum  of  $500 
with,  etc.,  ....  conditioned  to  pay  to  the  plaintiff  .... 
the  damages  that  may  be  adjudged  him  in  any  legal  or  equi- 
table proceeding  for  the  occupancy  of  the  lot  in  dispute  by 
the  defendant  borough  as  one  of  its  public  streets."  The 
borough  paid  the  costs,  filed  the  bond,  but  seems  to  have 
taken  no  further  steps  whatever  until  August  12  of  the  same 
year,  when  it  filed  this  bill  in  equity  praying  that  Fouse,  the 
plaintiff  in  the  ejectment  and  the  defendant  in  the  bill,  should 
be  permanently  enjoined  from  interfering  in  any  way  with 
the  continued  use,  by  the  borough,  of  his  lot  of  ground  for  a 
public  street.    An  answer  was  filed  denying  the  jurisdiction 
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of  a  court  of  equity  in  the  premises  and  setting  up  the  judg- 
ment in  the  action  of  ejectment  as  a  conclusive  adjudica- 
tion of  the  rights  of  the  parties.  The  cause  proceeded  to  final 
hearing  and  a  decree  was  entered  enjoining  the  defendant  as 
prayed  for,  from  which  decree  this  appeal  is  taken.  The  fore- 
gdng  lengthy  statement  of  facts  in  the  cause  appears  to  be 
necessary  to  fairly  exhibit  the  anomalous  situation  of  the 
parties  as  now  presented  by  the  record  before  us. 

In  the  trial  of  the  action  of  ejectment  the  claim  of  the  bor- 
ough that  it  was  in  lawful  possession  of  the  ground  demanded 
by  Fouse  was  presented  for  adjudication  to  a  tribunal  which 
had  complete  jurisdiction  both  of  the  parties  and  the  subject- 
matter,  and  which,  from  the  most  ancient  days,  has  been 
deemed  best  equipped  to  try  and  determine  disputed  ques- 
tions concerning  the  title  to  or  right  of  possession  of  land. 
In  that  action,  as  in  every  other  similar  one,  the  plaintiff  had 
to  bear  the  burden  resulting  from  the  principle  that  he  must 
recover,  if  at  all,  on  the  strength  of  his  own  title.  The  de- 
fendant had  the  right  to  rely  not  merely  on  a  superior  title 
in  itself,  if  such  could  be  shown,  but  upon  any  outstanding 
title  in  any  other  which  would  show  that  the  plaintiff's  claim 
was  without  solid  foundation.  That  such  a  court  too,  in  the 
trial  of  an  action  of  ejectment,  may  exercise  equitable  powers 
and  recognize  and  enforce  equitable  rights  and  estates,  as 
distinguished  from  those  purely  legal,  cannot  be  denied.  In- 
deed, in  that  very  trial  the  court,  without  complaint,  exer- 
cised such  power  in  withholding  from  the  plaintiff  the  fruits 
of  his  legal  victory  until  the  defendant  could  have  an  oppor- 
tunity to  do  what  it  had  the  power  to  have  done  in  the  be- 
ginning, to  wit,  appropriate  the  property  for  public  use, 
leaving  the  ascertainment  of  the  amount  of  the  damages  and 
the  persons  to  whom  they  might  accrue  for  future  determi- 
nation under  the  laws  of  the  commonwealth. 

As  ahready  stated,  the  defendant  in  that  action  appears  to 
have  acquiesced  in  the  judgment  in  which  it  resulted,  be- 
cause no  appeal  therefrom  has  ever  been  taken,  nor  has  the 
borough  taken  advantage  of  the  opportunity  afforded  it  to  be- 
gin condemnation  proceedings  in  the  manner  provided  by  law. 
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Having  thus  had  a  solemn  judicial  determination  that  the 
right  of  Fouse  to  the  possession  of  his  lot  still  remained  su- 
perior to  any  possessory  right  which  it  could  advance  by  vir- 
tue of  the  facts  above  stated,  the  borough  filed  this  bill  and 
goes  into  the  equity  side  of  the  same  court  and  asks  a  chan- 
cellor, upon  the  same  facts,  to  restrain  by  injunction  the  plain- 
tiff from  the  enjoyment  of  the  possession  of  his  property, 
which  by  the  verdict  of  the  jury  and  the  judgment  (rf  the 
court  thereon  had  been  determined  to  be  rightfully  his.  No 
authority  has  been  advanced,  none  we  believe  can  be,  in 
support  of  such  an  anomalous  procedure.  If  the  decree  in 
this  case  can  be  sustained,  the  judgment  in  the  time-honored 
action  of  ejectment,  instead  of  determining  the  right  of  pos- 
session, would  be  but  the  beginning  of  a  new  contest  in  a 
court  of  equity  to  retry  the  same  questions  with  the  hope  that 
a  different  conclusion  might  be  reached.  To  such  a  theory 
of  the  law  we  are  unable  to  give  our  sanction. 

The  fallacy  of  the  argument  of  the  learned  coimsel  for  the 
appellee  clearly  appears,  we  think,  in  his  own  interpre- 
tation of  the  effect  of  the  judgment  in  the  ejectment  case. 
After  quoting  the  condition  imposed  by  the  court  when  en- 
tering the  judgment,  the  printed  brief  contains  the  following: 
"This  condition  does  not  mean,  as  the  counsel  for  the  appel- 
lant interprets  it,  that  the  borough  must  proceed  to  condenm 
this  lot  for  a  public  street,  but  said  condition  plidnly  states 
that  the  stay  of  execution  is  given  for  the  purpose  of  allow- 
ing the  parties  to  determine  their  rights,  either  by  l^al  or 
equitable  proceedings.  The  borough  of  West  Washington, 
the  defendant  in  said  ejectment  suit,  in  accordance  with  said 
conditional  verdict,  chose  to  determine  its  rights  in  an  equi- 
table proceeding  and  filed  the  bill  in  this  case."  In  other 
words,  say  counsel,  the  trial  at  law  determined  nothing,  and 
the  resulting  verdict  and  judgment  left  the  parties  where  it 
found  them,  with  the  alleged  rights  of  the  borough  in  no  way 
affected  by  the  adverse  judgment,  although  it  had  been  en- 
tered by  a  court  having  full  jurisdiction  of  both  parties  and 
subject-matter,  after  an  investigation  of  all  of  the  matters 
on  which  its  present  bill  is  rested.    Even  when  the  law  re- 
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quired  two  successiye  verdicts  and  judgments  in  ejectment 
to  finally  determine  the  title  to  land,  the  first  judgment  had 
much  more  significance  than  we  are  urged  to  attach  to  the 
one  now  under  consideration.  Since  the  passage  of  the  Act 
of  May  8,  1901,  P.  L.  142,  which  declares  that  one  verdict  in 
ejectment-  ''and  judgment  thereon  shall  be  final  and  conclu- 
sive and  bar  the  right,"  the  contention  of  the  appellee  seems 
to  us  to  be  wholly  untenable. 

Without  attempting  to  further  elaborate  our  views,  we 
deem  it  sufficient  to  say  that  we  are  of  the  opinion  that  the 
plaintiff  in  the  present  appeal  has  exhibited  no  equity  what- 
ever, and  that  the  decree  entered  by  the  learned  court  below 
must  therefore  be  set  aside. 

Decree  reversed  and  bill  dismissed  at  the  cost  of  the  ap- 
pellee. 


John  F.  Byers  Machine  Cbmpany  v.  Risher, 
Appellant. 

BaUmerU — Sale — Change  of  contract. 

1.  A  written  contract  for  the  sale  of  a  chattel  may  be  subsequently 
changed  by  the  parties  into  a  bailment  with  an  alternative  for  future 
conversion  into  a  sale  on  compliance  with^pulated  conditions. 

2.  The  fact  that  promissory  notes  are  given  for  the  installments  of  a 
rental  in  a  bailment  of  a  chattel,  does  not  change  the  bailment  into  a 
contract. 

Argued  May  11,  1909.  Appeal,  No.  64,  April  T.,  1909,  by 
defendants,  from  judgment  of  C.  P.  Butler  Co.,  March  T., 
1904,  No.  19,  on  verdict  for  plaintiff  in  case  of  John  F.  Byers 
Machine  Company  v.  H.  A.  Risher  and  George  A.  Dean.  Be- 
fore Rice,  P.  J.,  Henderson,  Mobrischy,  Orlady,  Head, 
Beaver  and  Porter,  JJ.    Affirmed. 

Replevin  foir  an  engine  and  its  equipment.    Before  Gal^ 
breath,  p.  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 
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Verdict  and  judgment  for  plaintiff  for  %1,12223.   Defend* 
ant  appealed. 

Error  assigned  was  in  giving  Unding  instructions  for  jdain- 
tiff. 

David  S.  McCann,  with  him  Lev.  McQuistion,  for  appel- 
lants.— It  is  unquestionably  the  law  of  Pennsylvania  that 
where  a  sale  is  made  upon  credit  and  afterwards  at  or  after 
the  time  of  delivery  a  lease  or  bailment  of  the  goods  is  taken, 
the  two  papers  must  be  r^arded  as  one  transaction,  and  taken 
together  they  amount  to  a  sale  with  a  lease  thereof  as  security 
for  payment:  Brunswick,  etc.,  Co.  v.  Hoover,  96  Pa.  508; 
Cooper  V.  Whitmer,  18  W.  N.  C.  376;  Wagner  v.  Com.,  15 
W.  N.  C.  14;  In  re  Poore,  140  Fed.  Repr.  786;  Moigan-Gardner 
Electric  Co.  v.  Brown,  193  Pa.  351;  Ott  v.  Swatman,  166  Pa. 
217. 

H.  H.  Goucher,  for  appellee. — ^We  contend  that  the  court 
rightly  construed  the  transaction  resulting  in  the  final  agree- 
ment of  May  5  to  be  a  contract  of  bailment:  Rose  v.  Story,  1 
Pa.  190;  Edwards's  App.,  105  Pa;  103;  Goss  Printing  Press 
Co.  V.  Jordan,  171  Pa.  474. 

The  fact  that  the  original  intention  of  the  parties  is  to  make 
a  sale,  and  such  is  the  legal  effect  of  their  first  agreement,  does 
not  prevent  a  change,  while  it  is  still  executory,  into  a  b^l- 
ment  with  an  alternative  of  future  conversion  into  a  sale  on  the 
compliance  with  stipulated  conditions:  Goss  Printing  Press 
Co.  V.  Jordan,  171  Pa.  474;  Stiles  v.  Seaton,  200  Pa.  114; 
American  Car,  etc.,  Co.  v.  Altoona,  etc.,  R.  R.  Co.,  218  Pa. 
519;  Miller  v.  Dou^,  32  Pa.  Superior  a.  158. 

Opinion  by  Orlady,  J.,  March  3, 1910: 

On  April  4, 1903,  the  plaintiff  company  proposed  in  writing 
to  furnish,  packed  and  delivered,  f .  o.  b.  cars,  Ravenna,  Ohio, 
to  George  W.  Smith,  a  hcusting  engine  and  certain  acces- 
sories, in  which  writing  it  was  provided  that  the  title  to  this 
property  was  to  remain  in  the  name  of,  and  be  the  property  of 
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John  F.  Byers  Machine  Company  until  fully  paid  for.  This 
propodticm  was  accepted  by  Smith  in  writing.  Subsequently, 
on  May  5,  1903,  the  parties  by  a  more  formal  writing  under 
seal,  provided  that  the  plaintiffs,  as  lessors,  '^  hereby  lease  and 
hire  the  described  property  unto  George  W.  Smith,  lessee,  of 
Parkers  Landing,  for  the  term  of  four  and  one-half  months 
be^ning  May  5th  and  ending  September  20th,  1903,"  in  con- 
sideration of  which  the  lessee  agreed  to  pay  the  lessor  as  rent 
and  hire  for  the  property  for  the  term  stipulated,  amounts  to 
be  represented  by  his  promissory  notes,  in  monthly  install- 
ments, the  first  becoming  due  on  June  12,  and  providing 
further  that  in  the  event  of  the  nonpajrment  of  any  of  the 
notes,  the  plaintiff  was  authorized  without  process  of  law  to 
retake  immediately  the  possession  of  the  property.  And,  fur- 
ther, the  lessee  agreed  that  at  the  expiration  of  the  term  he 
would  retiun  the  property,  and  that  upon  the  payment  of  the 
fuU  rental  price,  he  should  have  the  option  for  ten  days  there- 
after to  purchase  the  property  for  the  sum  of  $1.00,  and  upcm 
payment  thereof,  a  bill  of  sale  would  be  delivered  to  him.  The 
property  was  received  by  Smith  and  installed  in  Butler 
County,  Penna.;  and  on  June  12,  the  day  the  first  note  mar 
tured,  the  lessee  made  default,  and  gave  notice  to  the  lessor 
of  his  abandonment  of  the  property,  and  directed  the  plaintiff 
"to  go  to  Parker's  Landing  and  get  the  hoist."  Pursuant  to 
this  notice,  the  company  sent  their  representative  to  take  pos- 
session of  the  machine  and  to  ship  it  back  to  Ravenna.  They 
found  it  in  the  woods,  prepared  it  for  shipment  as  the  property 
of  the  plaintiff  company.  A  day  or  so  prior  to  this,  attach- 
ment proceedings  had  been  instituted  against  Smith  as  an 
absconding  debtor,  and  this  resulted  in  a  seizure  and  sale  by  a 
constable  of  the  property,  and  in  its  purchase  by  the  defend- 
ants. This  action  of  replevin  was  instituted  to  recover  poe* 
session  thereof. 

On  the  trial  it  was  properly  held  that  the  plaintiff's  right  de- 
pended upon  the  construction  of  the  agreement  of  May  6, 
The  fact  that  the  original  intention  of  the  parties  was  to  make 
a  sale,  and  such  is  the  legal  effect  of  their  first  agreement,  did 
not  prevent  a  change  in  the  contract  while  still  existing,  into  tl 
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bailment  with  an  alternative  of  future  conversicm  into  a  safe 
on  compliance  with  stipulated  conditions:  Goes  Printing 
Press  Company  v.  Jordan,  171  Pa.  474;  American  Car,  etc., 
Company  v.  Altoona,  etc.,  R.  R.  Company,  218  Pa.  519;  Mil- 
ler V.  Douglas,  32  Pa.  Superior  Ct.  158.  Nor  does  the  fact 
that  promissory  notes  were  given  for  the  installments  of  a 
rental  change  the  nature  of  the  contract:  Ditman  v.  Cottrell, 
125  Pa.  606;  lippincott  v.  Scott,  198  Pa.  283. 

The  proposition  of  April  4  became  nugatory  by  the  contract 
of  May  5.  While  the  earlier  one  was  an  accepted  propositicm,  it 
was  fully  merged  in  the  one  of  later  date.  The  proceedings  be- 
fore the  magistrate  were  so  irregular  that  no  title  passed  to  the 
purchaser  at  the  constable's  sale.  The  contract  being  (me  of 
bailment  and  not  a  conditional  sale,  no  sale  of  this  property  as 
that  of  Smith  would  operate  to  divest  the  title  of  the  plain- 
tifif  thereon.  Smith  having  made  default  and  the  plaintiff 
promptly  acting  thereon,  by  taking  possession  of  the  property 
pursuant  to  the  notice  given  by  Smith,  the  bailment  was 
terminated  at  that  moment :  Stiles  v.  Seaton,  200  Pa.  114. 

The  assignments  of  error  are  overruled  and  the  judgment  is 
aflirmed. 


Stewart  v.  Glade  Mill  Mutual  Fire  Insurance 
Company,  Appellant. 

Insurance — Firt  insurance — Principal  and  agent — AppUcaHot^^ 
Negligence  of  agent — Mistake  of  company. 

Where  a  person  permits  a  fire  policy  to  expire,  and  a  month  there- 
after signs  an  application  for  a  new  policy,  and  delivers  it  to  the  proper 
agent  of  the  insurance  company,  and  at  the  same  time  pays  to  the 
agent  a  survey  fee,  and  the  agent  ne^ects  to  deliver  the  application 
to  the  company,  and  the  company  by  mistake  levies  an  assessment 
which  both  the  insured  and  the  agent  thought  was  on  the  new  policy 
whereas  it  was  for  a  loss  during  the  interval  when  there  was  no  insur- 
ance, the  company  will  be  liaUe  for  the  bummg  of  the  building  de^ 
scribed  in  the  application,  althou^  no  p6&cy  in  fact  had  been  issued: 
to  the  i^phcant. 
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Aigued  May  12>  1909.  Ai^)eal,  No.  172,  April  T.,  1909, 
by  defendant,  from  judgment  of  C.  P.  Butler  Ck).,  Dec.  T., 
1907,  No.  53,  on  verdict  for  plaintiff  in  case  of  R.  W.  Stew- 
art V.  Glade  Mill  Mutual  Fire  Insurance  Company.  Before 
Rice,  P.  J.,  Hendebson,  Morrison,  Qrladt,  Head,  Beaver 
and  Porter,  JJ.  AfiSrmed. 

Assumpsit  on  a  contract  of  fire  insurance.    Before  Gal- 
breath,  P.  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

The  court  charged  in  part  as  follows: 

[But,  it  is  contended,  that  inasmuch  as  the  plaintiff's  farm 
was  within  less  than  100  feet  of  an  oil  well,  it  could  not  be  in- 
sured tmder  the  provisions  of  the  defendant  compan/s  con- 
stitution; that  the  defendant  company  cannot,  by  an  estoppel, 
be  held  to  have  done  that  which  it  could  not  do  directly;  that 
no  estoppel  could  arise  inasmuch  as  the  constitution  of  the 
company  provides,  in  art.  2,  sec.  6,  "That  no  policy  of  this 
oompany  will  be  issued  to  cover  the  loss  on  any  property 
within  one  hundred  and  fifty  feet,"  nor  "one  hundred  feet 
from  any  drilling  or  producing  oil  or  gas  well.''  And  it  also 
provides,  as  set  forth  in  this  article,  "If  at  any  time  after  a 
policy  of  this  company  has  been  issued,  the  conditions  menr 
tioned  in  this  article  are  found  to  exist,  the  executive  commit- 
tee may,  after  five  days'  notice  given  the  holdar  of  such  policy, 
cancel  the  same."  This  provision  of  the  constitution  is  not 
a  prohibition,  but  a  declaration  of  the  compan/s  policy  not 
to  place  insurance  on  certain  classes  of  property,  with  the 
provision  that  if  at  any  time  after  a  policy  is  issued,  the  con- 
ditions mentioned  are  found  to  exist,  the  executive  committee 
may,  after  five  days'  notice,  cancel  the  policy.  But,  whatever 
the  force  of  the  provision  of  the  constitution,  that  provision 
contained  a  self-imposed  limitation  or  restriction  which  the 
company  making  it  could  waive.  The  executive  committee 
was  the  company  for  the  piupose  of  placing  insurance.  Its 
worl^  was  final  and  conclusive  and  was  the  act  of  the  company 
in  that  respect,  and  if  its  action  involved  a  waiver  ot  the  self- 
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imposed  restriction  of  the  company,  we  tiiink  it  most  be  viewed 
as  a  waiver  of  the  company  ot  the  constitutional  proviaoiL 
Its  act,  therefore,  in  levying  an  assessment  on  the  plaintiff  and 
sending  him  notice  thereof  must  be  taken  as  being  the  act  of 
the  company  and  a  waiver  of  the  self-imposed  restriction  or 
declaration  of  policy  contained  in  the  constitution  of  the 
company,  and,  if  by  that  act  the  plaintiff  was  lured  into  a 
position  of  imagined  security  to  his  prejudice,  the  company 
cannot  be  heard  to  deny  its  act.]  [1] 

[So,  gentlemen,  the  question  is  for  your  disposition  or  at 
least  the  principal  inquiry,  I  think,  will  be,  when  you  return  to 
your  jury  room,  whether  or  not,  by  the  sending  of  this  assess- 
ment the  plaintiff  was  lured  into  a  position  of  imagined  secu- 
rity, which  really  did  not  exist.  If  he  was,  then,  we  Uunk  thcf 
defendant  company  is  estopped  from  now  saying  that  he  did 
not  have  insurance  in  their  company.  If  they,  by  their  own 
act,  have  led  him  to  believe  that  he  was  insured  in  their  com- 
pany, even  if  that  action  be  the  result  of  a  mistake  on  thcar 
part,  it  was  a  mistake  of  their  company,  and  not  of  the  plain- 
tiff, or  if  by  any  act  they  made  him  believe  he  was  insured  in 
answer  to  a  proposition  submitted  for  insurance  and  which 
was  in  their  possession,  then,  we  think,  imder  these  circum- 
stances, the  company  would  be  estopped  from  setting  up  the 
fact  that  it  had  not  issued  a  policy  in  this  case  and  would  be 
estopped  from  saying  the  plaintiff  did  not  have  insurance  in 
the  defendant  company.  An  estoppel  may  arise  either  by 
silence  when  there  is  a  duty  to  speak,  which  can  only  be  the 
case  where  the  party  sought  to  be  estopped  has  knowledge  or 
information  which  calls  upon  him  to  speak,  or  without  such 
knowledge  by  some  positive  word  or  act  which  tends  to  en- 
courage or  mislead  another  and  does  so  encourage  and  mislead 
him  to  his  injury  by  luring  him  into  a  portion  of  imagined 
safety  or  security.  Now,  the  kind  of  estoppd  that  is  cbdmed 
here  is  of  the  latter  class.  That  is,  if  the  defendant  company 
by  a  positive  act  in  sending  this  notice  of  assessment  to  plain- 
tiff, encouraged  plaintiff  to  believe  and  misled  him  into  be- 
lieving that  he  had  insurance  in  the  defendant  company,  $^ 
though  the  policy  had  not  yet  been  received  by  him. 
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So,  gentlemen,  if  you  find  that  the  i^aintiff  was  so  misled 
into  a  position  of  imagined  security  on  that  account,  then,  we 
say  to  you  by  virtue  of  this  assessment,  the  defendant  com* 
pany  is  now  estopped  from  saying  that  he  did  not  have  in- 
surance, and,  in  that  event,  it  would  be  your  duty  to  find  a 
verdict  for  the  plaintiff  for  the  amount  of  his  claim,  which  is 
$1,200,  which  would  bear  interest  from  the  time  of  the  fire, 
December  8, 1906.  If  you  find,  however,  that  he  was  not  lured 
into  a  false  position,  then,  gentlemen,  there  can  be  no  es- 
toppel.] [2] 

Defendant  presented  these  points: 

3.  It  is  in  evidence  that  the  application  of  the  plaintiff  for 
insurance  with  the  defendant  company  was  made  on  Novem- 
ber 2, 1906,  and  the  property  of  the  plaintiff  was  destroyed  by 
fire  on  the  morning  of  December  8,  following;  that  an  assess- 
ment having  been  made  by  the  executive  committee,  the 
secretary  of  the  company  sent  notice  of  the  assessment  to 
the  plaintiff  on  or  about  November  21,  1906;  that  this  assess- 
ment was  of  two  mills  upon  the  face  of  the  policies,  and  the 
assessment  so  sent  to  plaintiff  was  for  $1.80,  which  would  be 
two  mills  upon  a  policy  of  $900,  being  the  amount  of  a  former 
policy  in  the  company  held  by  the  plaintiff,  but  which  had 
expired  shortly  before  November  2, 1906;  that  the  assessment 
was  not  made  upon  the  policy  in  suit  but  upon  the  former 
policy  upon  the  mistaken  belief  upon  the  part  of  the  secretary 
that  the  former  policy  was  still  in  force;  that  the  secretary  had 
no  knowledge  of  the  plaintiff's  application  for  a  new  policy  at 
the  time  he  mailed  the  assessment  to  the  plaintiff;  that  after 
the  fire  the  plaintiff,  on  the  same  day  of  the  fire,  sent  the 
amount  of  the  assessment  to  the  treasurer  of  the  defendant 
company,  the  money  reaching  the  treasurer  late  that  evening, 
being  a  Saturday;  that  the  treasurer  had  no  knowledge  of  the 
application  of  the  plaintiff  for  insurance  or  of  the  fire  until 
that  evening;  that  it  was  not  until  the  morning  of  December  10 
that  the  treasurer  had  knowledge  that  the  company  had  not 
received  the  application  for  insurance,  when  he  was  leaving 
home  to  attend  to  the  business  of  the  ccmipany;  that  when  the 
treasurer  returned  to  his  home  on  December  12,  he  returned 
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the  assessment  to  the  plaintiff,  who  then  received  it;  that  the 
application  for  insurance,  though  taken  by  the  agent  of  the 
company  on  November  2,  was  not  sent  in  to  the  company  until 
December  10,  after  the  fire,  which  was  the  first  information 
the  executive  committee  had  that  the  application  had  been 
made;  that  the  agent  taking  the  application  mailed  it  to  the 
secretary  of  the  company  on  December  10,  1906,  and  on  De- 
cember 13,  it  was  returned  by  the  secretary  to  the  agent;  that 
under  the  by-laws  of  defendant  company  the  executive  com- 
mittee was  not  permitted  to  accept  the  apphcation  or  issue  the 
policy;  that  the  by-laws  required  at  least  two  of  the  executive 
c(Mnmittee,  composed  of  the  president,  secretary  and  treasurer, 
to  approve  the  application,  which  was  never  done;  that  the 
plaintiff,  upon  receiving  the  assessment  without  the  policy  was 
put  upon  inquiry  as  to  why  the  policy  had  not  been  issued  to 
him,  which  inquiry  he  could  readily  and  speedily  have  made, 
but  did  not  make.  In  addition  to  this,  it  has  not  been  shown 
that  the  plaintiff  relied  upon  the  assessment  as  an  acceptance 
of  his  application  for  insurance  and  was  injured  thereby.  Un- 
der these  undisputed  facts  the  defendant  company  is  not  es- 
topped from  setting  up  as  a  defense  in  this  case  that  the 
company  never  did  agree  with  the  plaintiff  to  accept  his  appli- 
cation of  November  2,  for  insurance,  and  never  did  agree  to 
insure  him.   Ansfwer:  That  is  refused.  [4] 

6.  Under  all  the  facts  in  this  case,  there  can  be  no  recovery 
by  the  plaintiff,  and  the  verdict  must  be  for  defendant.  An- 
swer: That  is  refused.  [5] 

Verdict  and  judgment  for  plaintiff  for  $1,338.  Defendant 
appealed. 

'Errors  assigned  among  others  were  (1,  2,  3,  4,  5)  above  in- 
structions, quoting  them. 

T.  C.  CampbeU,  for  appellant.— The  secretary  had  no  au- 
thority to  insure  plaintiff  or  to  assess  him:  Powell's  App.,  98 
Pa.  403;  Twelfth  St.  Market  Co.  v.  Jackson,  102  Pa.  269; 
Baltimore  &  Ohio  Employee's  Relief  Assn.  v.  Post,  122  Pa. 
679;  Worthington  v.  Ry.  C!o.,  195  Pa.  211;  Louchheim  v.  B.  & 
L.  Assn.,  26  Pa,  Superior  a.  326. 
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The  assessment  being  unauthorized  and  the  company  hav- 
ing received  no  benefit  from  it,  there  is  no  estoppel:  MiUward- 
(M  Cracker  Co.'s  Est.,  161  Pa.  157;  Presbyterian  Board  v. 
Gilbee,  212  Pa.  310;  Pannebaker  v.  R.  R.  Co.,  219  Pa.  60. 

The  assessment  was  made  by  mistake.  It  was  made  with- 
out knowledge  of  the  previous  application  for  insurance  by 
plaintiff.  As  a  ratification  of  the  act  of  the  agent  it  was  not 
binding  upon  the  company,  having  been  made  without  full 
knowledge  of  the  facts:  Tanney  v.  Tanney,  159  Pa.  277; 
Bangor,  etc.,  Ry.  Co.  v.  Slate  Co.,  203  Pa.  6;  Sword  v.  Re- 
formed Congregation,  29  Pa.  Superior  Ct.  626;  Bigelow  v. 
Ballerino,  111  Cal.  659  (44  Pac.  Repr.  307);  Byer  v.  Healy,  84 
Iowa,  1  (50  N.  W.  Repr.  70);  Seattle  v.  liberman,  9  Wash. 
276  (37  Pac.  Repr.  433). 

The  assessment  did  not  relieve  the  plaintiff  of  the  duty  of 
making  inquiry.  He  was  not  justified  in  relying  upon  the 
assessment  a^s  evidence  that  the  defendant  company  had  ac- 
cepted his  application  and  that  his  property  was  then  insured: 
Cuttle  V.  Brockway,  32  Pa.  45. 

To  constitute  an  estoppel  by  matter  in  pais,  it  must  appear 
that  the  party  setting  up  the  estoppel  will  be  injured  by  allow- 
ing the  truth  of  the  admission  to  be  disproved:  Eldred  v. 
Hazlett,  33  Pa.  307;  Brubaker  v.  Okeson,  36  Pa.  519. 

John  R.  Henninger,  for  appellee. — ^An  estoppel  will  arise 
either  by  silence  when  it  is  a  duty  to  speak  or  by  some  positive 
word  or  act  or  representation  which  tends  to  encourage  or 
mislead  another  and  does  so  encourage  or  mislead  him  to  his 
injury,  either  by  causing  him  to  act  or  by  causing  inaction: 
SuUivan  v.  Colby,  71  Fed.  Repr.  460;  Logan  v.  Gardner,  136 
Pa.  588. 

The  Supreme  Court  of  this  state  in  Chapman  v.  Chapman, 
59  Pa.  214,  and  restated  in  Putman  v.  Tyler,  117  Pa.  570,  on 
page  586,  states  the  principle  contended  for  in  these  words: 
"Positive  acts  tending  to  mislead  one  ignorant  of  the  truth, 
and  which  do  mislead  him  to  his  injury  are  grounds  of  estoppel, 
though  the  party  estopped  was  ignorant  of  his  rights: "  Mentz 
v.  Ins.  Co.,  79  Pa.  475;  Ins.  Co.  v.  May,  2  W.  N.  C.  43. 
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The  evidence  clearly  indicates  that  a  policy  would  have  been 
issued  to  the  plaintiff  had  it  not  been  for  the  fire;  it  therefore 
follows  that  plamtiff 's  property  was  uninsured  at  that  time  on 
account  of  defendant's  negUgence  and  the  loss,  therefore,  is 
the  result  of  the  defendant's  negUgence,  for  which  it  is  re- 
sponsible: Boyce  v.  Union  Dime  Permanent  Loan  Assn.,  218 
Pa.  494;  Cunningham  v.  First  National  Bank,  219  Pa.  310; 
New  York  Tartar  C!o.  v.  Fr^ch,  164  Pa.  273. 

Opinion  by  Orlady,  J.,  March  3,  1910: 

The  plaintiff  had  a  bam  insured  in  the  defendant  company 
from  1891  to  1906.  A  short  time  prior  to  the  expiration  of  Us 
last  policy,  his  attention  was  called  to  the  fact  that  his  policy 
was  about  expiring,  and  W.  J.  Burton,  the  authorized  agent  of 
the  company  "for  the  purpose  of  receiving  applications" 
solicited  a  renewal  application.  The  plaintiff  was  an  old  man 
and  confined  to  the  house,  and  for  some  reason  did  not  notice 
that  his  policy  had  expired  until  October  29  (a  full  month 
after  the  policy  had  expired),  when  he  sent  for  Burton,  who 
on  November  2, 1906,  received  from  the  plaintiff  an  application 
for  new  insurance  agidnst  loss  or  damage  by  fire  in  the  de- 
fendant company  for  the  sum  of  $1,200,  for  the  term  of  five 
years,  following  the  second  day  of  November,  1906.  On  the 
printed  blank  furnished  by  the  company  it  is  required  that  a 
policy  and  survey  fee  of  $2.00  is  to  be  paid  by  the  applicant 
when  he  signs  the  application  and  this  requirement  was  com- 
plied with  by  the  pldntiff  paying  to  Burton  the  stipulated 
sum  of  $2.00.  On  the  same  paper,  imder  questions  to  be 
answered  by  the  agent,  are  the  following:  "1.  Have  you  ex- 
amined the  property  on  which  insurance  is  wanted.  Answer: 
Yes.  2.  Are  the  answers  by  the  applicant  all  correct  so  far  as 
you  can  discern?  Answer:  Yes.  Signed:  W.  J.  Burton, 
Agent." 

The  defendant  is  a  mutual  fire  insurance  company  and  by 
a  section  of  its  constitution,  it  is  provided,  "that  the  Board  of 
Directors  shall  appoint  suitable  persons  to  act  as  agents  for 
this  company  in  receiving  applications  for  insurance,  and  in 
making  a  survey  of  the  property,  who  shall  serve  for  a  period 
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<ji  three  years.  It  shall  be  tl^  duty  of  the  agent  of  the  com- 
pany to  make  a  correct  examination  and  survey  of  the  prop- 
^ty  on  which  msurance  is  desired,  and  shall  certify  the  same 
to  the  executive  committee,  which  certificate  shall  answer  all 
questicms  in  the  form  of  application  furnished  by  the  board, 
and  shall  have  the  applicant  sign  the  same." 

The  defendant's  agent  was  familiar  with  the  premises,  and 
while  there  had  been  some  question  as  to  the  location  of  an  oil 
well  near  to  the  bam,  it  was  treated  both  by  the  plaintiff  and 
by  the  company's  agent  as  having  been  disposed  of  after  notice 
to  and  examination  by  the  defendant  as  not  objectionable. 
It  was  further  provided  by  the  rules  of  the  company  that  when 
the  application  was  signed,  and  the  plaintiff  paid  the  $2.00, 
one-hidf  of  that  sum  was  to  be  retained  by  the  agent  for  his 
services^  and  the  other  half  belonged  to  the  company,  and 
would  be  accounted  for  by  the  agent  in  an  annual  statement. 
About  two  weeks  after  signing  the  application,  the  plaintiff 
became  anxious  in  regard  to  his  insurance  and  wrote  to  the 
agent  makmg  inquiry  in  regard  to  it,  and  wanted  to  know  why 
he  had  not  received  his  policy,  and  the  agent  assumed  that  the 
plaintiff  would  receive  his  policy  direct  from  the  company 
about  the  same  time  the  inquiry  had  been  made  by  the  plain- 
tiff and  that  it  was  not  necessary  for  him  to  make  a  direct  reply 
to  the  plaintiff's  letter.  Following  this,  about  November  20, 
tile  plaintiff  received  a  postal  card  dated  November  12,  1906, 
asfdlows: 

''Dear  Sir: — Your  assessment  to  the  Glade  Mill  Mutual  Fire 
Insurance  Company  is  $1.80.  You  will  pay  the  same  to  the 
Treasurer,  A.  Kilpatrick,  within  thirty  days.  The  treasurer 
will  be  at  the  following  places  to  collect :  Gallery,  December  3d ; 
Mars,  December  4th;  Maharg,  December  10th.  Signed  by  the 
president  and  the  secretary." 

Knowing  that  his  former  policy  had  expired  on  Septem- 
ber 28,  and  that  his  application  for  new  insurance  had  been 
signed  on  November  2,  the  plaintiff  assumed  that  this  assess- 
ment was  on  the  new  policy  he  desired  to  have  issued  to  him. 
On  December  8,  the  property  was  totally  destroyed  by  fire,  and 
it  is  conceded  that  it  was  of  greater  value  than  the  amount 
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mentioned  in  the  poUcy.  Burton,  the  agent,  was  present  at  the 
plaintiff's  house,  on  the  day  of  the  fire  and  after  examining  the 
assessment  notice,  which  had  been  received  by  the  plaintiff 
accepted  from  him  the  assessment  of  $1.80  mentioned  therdn 
he  idso  assumed  that  it  related  to  the  new  policy,  and  the 
same  day  forwarded  it  to  the  company,  with  a  statement  that 
it  was  from  the  plaintiff.  On  the  same  day  he  wrote  the  fol- 
lowing letter  to  tlie  home  office  of  the  company: 

"Sir: 
"  You  will  find  enclosed  check  for  $6.00  for  my  insurance 
and  R.W.Stewart,  $1.80  and  $4.20  mme,  total  $6.00.  Would 
like  to  know  what  this  assessment  is  for,  and  R.  W.  Stewart's 
policy  which  I  sent  a  month  or  more  ago,  he  states  he  has  not 
got,  and  his  bam  was  burned  last  night  at  two  o'clock  in  the 
morning." 

It  developed  subsequently  that  Burton  had  never  for- 
warded the  application  to  the  company,  and  that  the  assess- 
ment was  erroneously  made  by  the  proper  officer  of  the  com- 
pany, in  assuming  that  the  old  policy  was  still  in  force,  and 
that  this  assessment  was  based  on  it.  On  December  12,  the 
defendant  returned  $1.80,  giving  as  its  reason,  1st.  Because 
the  policy  had  expired  September  28,  1906  at  noon,  and  no 
assessment  could  legally  be  made  on  it.  2d.  Because  the  com- 
pany sent  a  man  to  measure  the  distance  from  the  bam  to  the 
well,  and  he  reported  that  the  well  was  less  than  the  required 
distance,  and  he  told  you  then  that  the  well  was  much  within 
the  limit  and  would  make  the  policy  void.  No  return  was 
made  of  "the  dollar  policy  and  survey  fee"  which  was  re- 
tained by  the  agent  of  the  company. 

It  is  not  disputed  that  the  company  through  its  authorized 
agent  knew  of  the  exact  location  of  the  oil  well  on  July  4,  and 
an  investigation  was  then  made  of  the  situation,  and  no  action 
was  taken  by  the  company  to  cancel  the  policy  or  to  give  any 
notice  to  the  defendant  of  that  fact  being  objectionable.  The 
application  was  made  on  a  blank  furnished  by  the  company, 
and  the  certificate  of  the  duly  authorized  agent  was  attached 
thereto.  The  policy  and  survey  fee  were  paid  by  the  plaintiff 
oa  November  2,  1906,  and  after  that  date  the  plaintiff  knew 
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nothing  of  the  matter  until  the  fire  occurred  on  December  8, 
when  he  paid  the  assessment  under  the  notice  issued  by  the 
company,  and  within  the  time  fixed  by  its  terms.  Under  the 
undisputed  facts,  Burton  was  the  proper  person  to  represent 
the  company,  and  he  did  act  for  it  within  the  scope  of  his  au- 
thority. His  possession  of  the  application  was  the  possession 
of  the  company;  the  sending  of  the  assessment  notice  was  a 
positive  act,  and  under  the  finding  of  the  jury  encouraged  the 
plaintiff  to  believe,  and  actually  misled  him  into  believing,  that 
he  had  a  valid  insurance  in  the  defendant  company,  although 
his  policy  had  not  been  received  by  him.  This  condition  re- 
sulted, not  from  any  act  of  omission  on  the  part  of  the  plaintiff 
which  tended  in  the  most  remote  way  to  mislead  or  deceive  the 
company,  but  was  due  entirely  to  the  oversight  of  the  agent  in 
not  forwarding  the  application  to  the  home  office  of  the  com- 
pany in  due  time,  when  if  it  had  been  promptly  acted  upon, 
and  even  rejected,  for  the  reasons  subsequently  given,  he  would 
have  had  ample  time  to  seciu*e  other  insurance  on  his  property. 
The  added  mistake  of  the  company  in  sending  the  notice  of  the 
assessment  (which  it  is  admitted  could  not  have  been  legally 
made  on  the  policy  which  expired  September  28),  reasonably 
misled  him  to  believe  that  he  had  valid  insurance.  The  local 
agent,  who  was  familiar  with  the  company's  methods,  was  of 
the  same  opinion.  The  case  was  fairly  submitted  to  the  jury 
as  follows:  "If  by  their  own  act  they  led  him  to  believe  that 
he  was  insured  in  their  company,  even  if  that  act  be  the  result 
of  a  mistake  on  their  part,  it  was  a  mistake  of  the  company 
and  not  of  the  plaintiff.  If  by  their  act  they  made  him  believe 
that  he  was  insured  in  answer  to  a  proposition  submitted  for 
insurance  which  was  in  their  possession,  then,  we  think,  under 
these  circumstances  the  company  would  be  estopped  from  say- 
ing to  the  plaintiff  that  he  did  not  have  insurance  in  the  de- 
fendant company."  The  question  was  purely  one  of  fact  and 
was  properly  submitted  to  the  jury.  It  was  held  in  Ripka  v. 
Mutual  Fire  Insurance  Company,  36  Pa.  Superior  Ct.  517, 
"No  estoppel  can  arise  either  from  the  company's  failure  to 
act  upon  and  formally  reject  the  application  or  from  the  failure 
of  its  soliciting  agent  to  forward  it  to  the  company,  where, 
Vol.  xli — 31 
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before  either  of  the  thmgs  can  be  done  the  property  is  totaUy 
destroyed  by  fire  and  the  soliciting  agent  immediately  tenders 
to  the  applicant  the  policy  fee  he  had  paid."  We  feel  that  the 
facts  of  this  case  are  very  materially  different,  in  that  the 
neglect  of  the  agent  in  forwarding  the  application  was  supple- 
mented by  the  act  of  the  company  in  sending  the  ftssessment 
notice,  which  reasonably  induced  the  plaintiff  to  believe  that 
his  application  had  been  accepted,  and  that  his  policy  was  in 
force. 

There  was  no  suggestion  that  the  plaintiff  did  not  act  in 
good  faith,  and  the  defense  of  the  company  is  entirely  founded 
upon  the  mistake  of  its  soliciting  agent,  coupled  with  the 
equally  important  mistake  of  its  home  oflBce,  neither  of  which 
should  the  plaintiff  be  held  responsible  for,  nor  should  he  suffer 
loss  by  reason  thereof. 

The  assignments  of  error  are  overruled  and  the  judgment  is 
affirmed. 


McCarthy,  Appellant,  v.  Murray, 

Master  and  aervarU — Compenaatian — Evidence— Case  for  jury. 

In  an  action  agamst  an  executrix,  who  was  sole  legatee  of  her  hus- 
band, to  recover  compensation  for  services,  where  the  plaintiff  testi- 
fies positively,  although  contradicted  by  the  defendant,  that  immedi- 
ately after  the  decedent's  death  the  defendant  promised  to  pay  him 
the  same  compensation  that  he  received  from  the  decedent,  which 
was  a  certain  amount  per  week  and  a  certain  stated  extra  compensa- 
tion at  the  end  of  the  year,  and  the  plaintiff's  testimony  as  to  the 
extra  compensation,  there  being  no  dilute  about  the  weekly  wages, 
is  corroborated  to  some  extent  by  declarations  of  the  executrix,  and 
by  the  fact  that  plaintiff  did  night  work  as  an  extra  service,  the  case 
is  for  the  jury,  and  if  a  verdict  and  judgment  is  rendered  for  plain- 
tiff it  is  error  for  the  court  to  set  it  aside  and  enter  judgment  for 
defendant  non  obstante  veredicto. 

Argued  Oct.  6,  1909.  Appeal,  No.  243,  Oct.  T.,  1908,  by 
plamtiff,  from  judgment  of  C.  P.  No.  3,  Phila.  Co.,  June  T., 
1903,  No.  4,206,  for  defendant  non  obstante  veredicto  in  case 
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of  Patrick  J.  McCarthy  v.  Elizabeth  L.  Murray,  trading  as 
James  J.  Murray  A  Co.  Before  Rice,  P.  J.,  Henderson,  Mor- 
BisoN,  Orlady,  Head,  Beaver  and  Porter,  JJ.    Reversed. 

Assumpsit  to  recover  compensation  for  services.  Before 
Ferguson,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Verdict  for  plaintiff  for  $1,005.50.  Subsequently  the  court 
entered  judgment  for  defendant  non  obstwte  veredicto. 

Ettct  assigned  was  in  entering  judgment  for  defendant  non 
obstante  veredicto. 

John  W.  Spademan,  for  appellant. 

E.  Cooper  Shapley,  for  appellee. 

Opinion  by  Orlady,  J.,  March  3, 1910: 

The  plaintiff  had  been  employed  as  a  superintendent  of  a 
glass  manufacturing  plant  owned  and  operated  by  James  J. 
Murray,  for  nearly  two  years  prior  to  November  10,  1901,  on 
which  date  Mr.  Murray  died.  During  Murray's  life,  the  plain- 
tiff received  a  salary  of  $30.00  per  week,  which  was  paid 
weekly,  and  it  was  alleged  that  he  was  entitled  under  an  agree- 
ment to  an  additional  annual  compensation  of  $500,  which 
was  to  be  paid  at  the  end  of  each  year.  After  the  death  of  Mr. 
Murray,  the  business  was  conducted  by  his  widow,  who  was  his 
sole  l^atee  and  executrix,  and  a  few  days  after  the  husband's 
death,  a  conversation  took  place  between  the  plaintiff  and  de- 
fendant in  which  it  is  alleged  by  the  plaintiff,  that  he  was  di- 
rected to  continue  in  the  same  relation  he  had  held  with  Mr. 
Murray,  and  with  the  distinct  understanding  that  his  com- 
pensation was  to  be  as  theretofore.  The  weekly  payments 
were  promptly  paid,  but  a  controversy  arose  as  to  the  $500 
item  of  the  claim,  and  this  suit  was  brought  to  recover  it. 

The  trial  resulted  in  a  verdict  for  the  plaintiff  of  $1,005.50, 
which  was  subsequently  set  aside  by  the  trial  judge,  who  held 
that  there  was  no  evidence  of  any  promise  or  agreement  on  the 
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part  of  Mrs.  Murray  to  pay  the  extra  compensation  to  the 
plaintiff  for  the  years  1902  and  1903,  and  a  judgment  was 
entered  for  the  defendant  non  obstante  veredicto.  The  whole 
question  tiuns  on  the  sufficiency  of  the  evidence  to  establish 
the  claim  of  the  plaintiff,  and  after  a  careful  examination  of 
this  record,  we  are  constrained  to  reverse  the  judgment,  for  the 
reason  that  there  was  ample  evidence  to  warrant  the  jury  in 
returning  a  verdict  in  favor  of  the  plaintiff,  who  testified 
positively  that  Mrs.  Murray  told  him  the  morning  after  Mr. 
Murray's  death  that  she  would  pay  him  the  same  salary 
weekly,  and  the  same  extra  compensation  at  the  end  of  every 
year  as  he  had  received  before  the  death  of  her  husband.  The 
defendant  testified  that  Mr.  Murray  had  told  her  all  about  the 
business  whenever  he  came  home,  and  she  knew  every  detail  of 
it.  The  $500  was  to  represent  an  extra  salary,  the  same  as  had 
been  paid  during  Mr.  Murray's  lifetime.  The  plaintiff  further 
testified  that  Mr.  Murray  had  paid  a  special  sum  to  him  for 
twelve  or  thirteen  years  prior  to  his  death  and  was  increasing 
the  amount  each  year.  Special  services  were  shown,  such  as 
working  at  nights  to  nine  and  ten  o'clock  and  on  Sundays. 
Another  witness  called  for  the  plaintiff  testified  that  in  Janu- 
ary, 1903,  Mrs.  Murray  told  him  on  the  factory  floor,  that  Mr. 
McCarthy  was  so  anxious  that  the  business  should  succeed 
that  he  had  not  drawn  his  extra  salary,  or  any  portion  of  it 
since  the  death  of  Mr.  Murray. 

The  plaintiff's  testimony  related  to  four  distinct  interviews 
with  the  defendant,  which,  if  believed,  could  only  mean  that 
the  defendant  had  promised  to  pay  the  amount  claimed  by 
him.  The  defendant  admitted  having  the  conversations,  but 
denied  the  construction  placed  upon  them  by  the  plaintiff, 
and  insisted  that  she  had  never  made  any  agreement  with  the 
plaintiff  to  pay  him  any  salary  beyond  $30.00  a  week.  The 
analysis  of  the  testimony  as  made  by  the  court  below,  omits 
some  material  facts,  which  to  our  mind  were  properly  before 
the  jiuy  and  had  a  direct  bearing  on  the  case.  The  rule  of  law 
in  such  cases  is  quite  plain  and  must  be  foDowed.  It  is  not 
within  the  province  of  the  court  to  say,  whether  certain  testi- 
mony would  actually  prove  a  fact,  provided  its  reasonaUe 
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tendency  is  to  prove  it.  If  it,  with  other  facts  in  the  case, 
tends  to  establish  a  result  material  to  be  established  by  the 
parties  ofifering  it,  it  should  be  admitted  and  should  go  to  the 
jury.  It  is  for  them  to  pass  on  it  under  proper  instructions 
from  the  court.  When  proof  of  a  fact  depends  upon  oral  testi- 
mony, it  is  the  province  of  the  jury  to  decide,  under  instruc- 
tions from  the  court  as  to  the  law  applicable  to  the  facts,  and 
subject  to  the  salutary  power  of  the  court,  to  award  a  new 
triid  if  they  should  deem  the  verdict  contrary  to  the  weight  of 
the  evidence:  Pratt  v.  Jewelry  Co.,  69  Pa.  53;  Colonial  Trust 
Company  v.  Getz,  28  Pa.  Superior  Ct.  619.  If  it  shall  appear 
that  a  binding  direction  for  either  party  would  have  been 
proper  at  the  close  of  the  trial  the  court  may  enter  judgment 
later,  with  the  same  effect,  but,  on  the  other  hand,  if  it  should 
appear  that  there  was  a  conflict  of  evidence  on  a  material  fact, 
or  any  reason  why  there  could  not  have  been  a  binding  di- 
rection then,  there  can  be  no  judgment  agiunst  the  verdict 
subsequently.  The  act  of  1905  does  not  disturb  the  settled 
line  of  distinction  between  the  clearly  defined  provinces  of  the 
court  and  the  jury.  The  act  is  capable  of  usefulness  in  allow- 
ing time  for  mature  consideration,  but  it  should  not  be  carried 
beyond  its  legitimate  intent :  Casey  v.  Canning,  39  Pa.  Superior 
Ct.  94.  In  this  case  the  testimony  was  directly  in  conflict;  the 
jury  had  the  right  to  consider  all  that  was  properly  before  it, 
as  well  as  the  reasonable  inferences  to  be  drawn  from  the  tes- 
timony. They  had  full  opportunity  of  passing  upon  the  credi- 
bility of  the  witness  as  well  as  the  subject-matter  of  the  testi- 
mony, and  their  conclusion  should  not  be  disturbed. 

The  assignments  of  error  are  sustained,  the  judgment  is  re- 
versed, the  record  is  remitted  to  the  court  below,  and  judg- 
ment to  be  entered  on  the  verdict. 
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Kauffman  v.  Central  Railroad  Company  of  New 
Jersey,  Appellant. 

Carriers — Common  carriers — Injury  to  goods — Evidence-^ase  for 
jury. 

In  an  action  against  a  railroad  company  to  recover  damages  for 
injury  to  a  case  of  shirt  waists,  the  case  is  for  the  jury  where  the 
evidence  tends  to  show  that  ^dien  the  goods  left  plaintifiTs  factory, 
they  were  fresh,  clean  and  unsoiled;  that  they  were  properly  packed 
in  a  dry  and  well-prepared  box;  that  they  were  hauled  a  short  distance 
from  the  factory  to  defendant's  station  on  a  clear  day;  that  according 
to  the  station  agent's  testimony  the  case  was  dry  and  in  good  condi- 
tion; that  there  was  an  unexplained  and  imusual  delay  of  one  day  in 
the  arrival  of  the  goods;  and  that  it  rained  during  this  day  while  the 
case  was  in  possession  of  the  carrier. 

Argued  Oct.  6, 1909.  Appeal,  No.  12,  Oct.  T.,  1909,  by  de- 
fendants, from  judgment  of  C.  P.  No.  5,  Phila.  Co.,  March  T., 
1907,  No.  4,500,  on  verdict  for  plaintiflfs  in  case  of  Louis 
Kauffman  and  Louis  Harris,  trading  as  Kauffman  &  Harris,  v. 
Central  Railroad  of  New  Jersey,  Before  Rice,  P.  J.,  Hender- 
son, Morrison,  Orlady,  Head,  Beaver  and  Porter,  JJ. 
AflSrmed. 

Trespass  to  recover  damages  for  injuries  to  a  case  of  sidn 
waists.    Before  Ralston,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiffs  for  $456.76.  Defendants 
appealed. 

Error  assigned  amongst  others  was  in  refusing  binding  in- 
structions for  defendants. 

Arthur  G.  Dickson,  with  him  John  G.  Lawibj  for  appellants. — 
Any  presumption  that  might  have  arisen  from  the  receipt  of 
defendants'  agent  for  the  case  in  apparent  good  order  at 
Rosenhayn  station,  was  met  and  overcome  by  the  delivery  of 
the  same,  in  like  apparent  good  condition,  by  the  Atlantic 
City  Railroad  Company,  a  connecting  carrier,  to  the  plaintiffs' 
driver  at  Philadelphia. 
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Proof  of  the  condition  of  the  goods  when  they  axe  delivered 
to  one  caxrier  is  not  proof  of  their  condition  when  deUvered 
to  the  connecting  caxrier  in  a  suit  against  the  latter.  This  rule 
has  been  very  well  stated  by  Campbell,  J.,  in  the  case  of  Rail- 
road Company  v.  Kirkwood,  45  Mich.  61  (7  N.  W.  Repr.  209). 
See  also  the  case  of  Marquette,  etc.,  Railroad  Company  v. 
Langton,  32  Mich.  251. 

If  there  is  no  proof  on  the  part  of  the  plaintiffs  as  to  the  con- 
dition of  the  goods  when  deUvered  to  the  carrier,  the  pre- 
sumption is  that  they  were  in  the  same  condition  when  so  de- 
Uvered by  the  carrier  to  the  consignee:  St.  Louis,  etc.,  R.  R. 
Co.  V.  Neel,  56  Ark.  279  (19  S.  W.  Repr.  963). 

The  dampness  of  the  case  in  spots  on  the  outside,  two  days 
afterwards,  showed  conclusively  that  it  came  from  the  wet 
condition  of  the  contents,  as  that  is  just  what  would  have  been 
bound  to  happen  if  wet  goods  were  placed  in  a  dry  case,  and 
it  explained  the  testimony  that  the  outside  of  the  case  was 
dry  while  in  the  carriers'  possession. 

When  the  testimony  is  not  in  itself  improbable,  is  not  at 
variance  with  any  proved  or  admitted  facts,  or  with  ordinary 
experience,  and  comes  from  witnesses  whose  candor  there  is  no 
apparent  ground  for  doubting,  the  jury  is  not  at  Uberty  to  in- 
dulge in  a  capricious  disbeUef .  If  they  do  so,  it  is  the  duty  of 
the  court  to  set  the  verdict  aside:  Lonzer  v.  R.  R.  Co.,  196  Pa. 
610;  DevUn  v.  light  Co.,  198  Pa.  583;  Heh  v.  Gas  Co.,  201  Pa. 
443;  Cromley  v.  R.  R.  Co.,  211  Pa.  429;  Keiser  v.  R.  R.  Co., 
212  Pa.  409;  John  Hancock  Ice  Co.  v.  R.  R.  Co.,  224  Pa.  74; 
Dunham  v.  McMichael,  214  Pa.  485. 

Henry  N.  Wessely  with  him  Alfred  Aarona,  for  appeUees. — 
It  having  been  shown  that  the  goods  were  in  good  condition 
when  packed — ^it  wiU  be  presumed  that  such  condition  con- 
tinued until  the  contrary  is  established:  Smith  v.  Railroad 
Co.,  43  Barb.  225;  Bread  v.  Ry.  Co.,  79  Iowa,  518  (44  N.  W. 
Repr.  800);  LaughUn  v.  Railway  Co.,  28  Wis.  204;  Dixon  v. 
Raikoad  Co.,  74  N.  C.  538;  Railroad  &  Bankmg  Co.  v.  Bayer, 
91  Ga.  115  (16  S,  E.  Repr.  953). 

If  for  any  reason  an  injurious  accident  happens  to  or  by 
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reason  of  that  which  the  carrier  provides  for  the  transportation, 
the  law  which  imposes  the  exercise  of  the  utmost  care  upon 
him,  presumes  the  accident  to  be  due  to  the  manner  of  that 
care  and  puts  upon  him  the  duty  of  successfully  relieving  him- 
self from  that  presumption:  Trace  v.  Penna.  R.  R.  Co.,  26  Pa. 
Superior  a.  466;  Rhymer  v.  R.  R.  Co.,  27  Pa.  Superior  a. 
346;  Gross  v.  Express  Co.,  35  Pa.  Superior  a.  467;  The  T.  A. 
Goodaxd,  12  Fed.  Repr.  174. 

Opinion  by  Head,  J.,  March  3,  1910: 

The  argument  of  the  learned  counsel  for  appellant  aims  to 
sustain  the  proposition  that  the  evidence  produced  at  the  trial 
left  no  material  question  of  fact  to  be  submitted  to  the  jury. 
The  prayer  for  binding  instructions  and  the  subsequent  motion 
for  judgment  notwithstanding  the  verdict  put  the  defendant 
in  the  attitude  of  demurring  to  the  whole  of  the  evidence.  The 
propriety  of  the  action  of  the  learned  trial  court  in  submitting 
the  case  to  the  jury  must  therefore  be  determined  rather  by  a 
review  of  the  testimony  than  by  a  discussion  of  legal  principles 
concerning  which  the  parties  are  not  at  variance. 

That  the  goods  of  the  plaintiff  which  had  been  transported 
by  the  defendant  company  reached  the  former  in  a  damaged 
condition  is  admitted.  The  evidence  excludes  the  idea  that 
such  injury  could  have  occurred  in  the  brief  period  of  time 
while  the  goods  were  being  hauled  from  the  dock  or  pier  in 
Philadelphia  to  the  place  of  business  of  the  plaintiffs.  There 
would  seem,  then,  to  be  room  for  but  one  of  two  theories,  to  wit, 
that  the  goods  were  damaged  before  they  reached  the  agent  of 
the  defendant  at  the  shipping  point  in  New  Jersey,  or  else  that 
the  loss  occurred  while  the  goods  were  being  transported  by 
the  defendant. 

The  property  consisted  of  about  thirty-eight  dozen  of  shirt 
waists.  They  were  manufactured  and  packed  for  shipment  at 
a  factory  in  New  Jersey  about  thirty  miles  from  Philadelphia 
and  from  two  to  three  miles  from  Rosenhajm  station  where 
they  were  delivered  to  the  defendant  carrier.  According  to  the 
testimony  of  several  witnesses  the  goods  were  clean,  new  and 
fresh  when  they  were  packed  at  the  factory  on  the  morning 
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oi  October  3, 1906.  They  were  packed  in  a  substantial  wooden 
case  which  was  first  lined  with  paper  and  then  securely  nailed, 
properly  marked  with  the  name  and  address  of  the  plaintiffs 
and  turned  over  to  a  drayman  or  expressman  to  be  delivered 
to  the  railroad  company  at  the  station  named.  The  agent  of 
the  defendant  company,  called  by  the  defendant,  testified  that 
the  case  was  received  by  him  at  the  station  platform  about 
one  o'clock  in  the  afternoon  of  the  same  day;  that  the  weather 
was  fine,  and  that  "  the  condition  of  the  case  was  dry — ^in  good 
condition." 

The  testimony  produced  by  the  defendant  tended  to  estab- 
lish that  the  case  was  duly  loaded  on  a  car  attached  to  a  train 
which  left  the  shipping  station  at  about  half  past  three.  The 
car  is  then  traced  along  its  route  until  it  finally  arrived  on  a 
float  at  the  dock  or  pier  of  the  defendant  company  on  the 
Philadelphia  side  of  the  river  at  about  half  past  two  in  the 
morning  of  October  4.  There  is  testimony  that  goods  con- 
signed to  the  plaintiffs  from  that  factory  were  usually  re- 
ceived on  the  day  following  shipment;  that  the  plaintiffs, 
needing  the  goods,  and  being-advised  of  their  shipment,  made 
inquiry  on  the  4th  concerning  the  arrival  of  the  goods,  and 
were  informed  by  the  defendant  that  no  such  goods  had 
arrived.  Notice  of  the  arrival  of  the  case  was  sent  to  the  plain- 
tiffs about  noon  on  the  following  day,  the  5th.  It  was  at  once 
hauled  to  their  premises  in  the  manner  already  stated,  when  it 
was  found  that  the  case  itself  was  damp  and  wet.  Upon  open- 
ing it  the  goods  were  found  to  be  wet,  damaged,  and  badly 
soiled,  apparently  from  the  action  of  water  operating  on  the 
mixture  of  lampblack  and  turpentine  used  in  marking  the  case 
on  the  outside  with  the  name  and  address  of  the  consignee. 
As  already  stated,  there  is  no  dispute  as  to  the  fact  of  the  dam- 
age or  the  extent  of  the  plaintiffs'  money  loss. 

The  plaintiffs'  right  to  recover  the  amount  of  this  loss  from 
the  defendant  undoubtedly  was  dependent  on  their  ability  to 
produce  evidence  tending  to  establish  the  fact  that  the  goods 
were  delivered  to  the  carrier  in  good  condition.  But  in  order 
to  successfully  carry  this  burden,  it  was  not  of  course  necessary 
to  show  by  direct  evidence  the  condition  of  the  goods  at  the 
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precise  moment  when  the  agent  of  the  defendant  received  it. 
It  would  be  impracticable  if  the  rule  of  the  law  would  be  satis- 
fied with  nothing  less  than  such  direct  positive  proof.  There 
is  abundant  evidence  that  both  case  and  contents  were  in  per- 
fect condition  when  they  left  the  factory.  The  distance  from 
factory  to  station  was  short;  the  day  was  fine;  the  testimony 
of  the  defendant's  agent  as  to  the  appearance  of  the  case  upon 
its  arrival  at  the  station  was  sufficient  to  warrant  the  jury  in 
inferring  that  it  had  not  been  subjected  to  contact  with  water 
in  that  brief  period.  As  already  stated,  the  package,  which 
under  these  conditions  was  delivered  to  the  defendant  eariy  in 
the  afternoon  of  October  3,  and  which,  as  it  contends,  reached 
its  dock  in  Philadelphia  early  in  the  morning  of  the  4th,  was 
not  turned  over  to  the  plaintiffs  imtil  noon  or  afternoon  of  the 
5th.  Where  it  had  been  in  the  meantime,  to  what  conditicms 
of  weather  it  had  been  exposed,  the  evidence  does  not  with 
an3rthing  like  certainty  disclose.  It  is  reasonably  certain  that 
immediately  after  the  case  left  the  dock  or  pier,  where  it  must 
have  been  for  considerably  over  a  day,  it  was  found  to  be 
damp  and  wet,  whilst  the  condition  of  its  contents  was  as  we 
have  already  stated. 

The  existing  conditions  might  have  occurred  if  the  goods  had 
been  originally  placed  in  the  case  wet,  soiled  and  damaged. 
In  that  event  the  dampness  on  the  outside  of  the  case  would  be 
the  effect  of  the  conditions  within.  That  this  was  the  theory 
of  the  defendant  throughout  the  case  is  shown  by  the  f oUowing 
extract  from  the  printed  argument  of  its  learned  counsel: 
"The  dampness  of  the  case  in  spots  on  the  outside  two  days 
afterwards  showed  conclusively  that  it  came  from  the  wet  con- 
dition of  the  contents,  as  that  is  just  what  would  have  been 
bound  to  happen  if  wet  goods  were  placed  in  a  dry  case."  For 
the  purpose  of  inducing  the  jury  to  adopt  that  theory  of  the 
case,  the  argument  would  be  more  or  less  persuasive.  But  in 
support  of  a  point  for  binding  instructions  or  a  judgment  n.  o. 
v.,  it  is  an  argument  against  the  fact. 

For  the  purpose  of  correctly  disposing  of  the  question  now 
before  us  we  must  assume  the  truth  of  the  testimony  of  the 
witnesses  who  declared  that  the  goods  were  fresh,  clean  and 
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tmsoiled  when  they  were  properly  packed  in  a  dry  and  well  pre- 
pared box.  There  was  great  difficulty,  therefore,  in  escaping 
the  other  inference  drawn  by  the  jury  from  the  facts  in  evi- 
dence, viz.,  that  the  injury  to  the  goods  inside  the  caae  was 
the  effect,  not  the  cause. 

Taking  then  the  condition  of  the  case  when  it  arrived,  the 
imexplained  and  imusual  delay  in  its  arrival,  the  fact  that  it 
had  rained  diuing  the  day  while  the  case  was  in  the  possession 
of  the  defendant  carrier,  that  the  goods  had  been  freshly  packed  * 
in  proper  condition  but  a  short  time  before  they  were  de- 
livered to  the  carrier,  and  that  the  agent  of  the  latter  testified 
that  the  case  was  received  on  a  fine  day,  dry  and  in  good  con- 
dition, we  feel  obliged  to  say  that  there  was  evidence  which 
warranted  the  submission  of  the  case  to  the  jury  and  sustained 
the  conclusion  reached  by  that  tribunal.  This  bdng  true,  the 
assignments  of  error  must  be  overruled  and  the  appeal  dis- 
missed. 

Judgment  affirmed. 


Ebert,  Appellant,  v.  Kaufmann. 

Equiiy—SdU  of  husi'MU — Agreement  not  to  do  hvainese — Eetoppd — 
Ixichee. 

Where  a  person  sells  a  business  of  baking  and  catering  under  an 
agreement  not  to  engage  in  the  same  business  within  a  certain  time 
thereafter  and  within  certain  limits,  and  almost  immediately  after- 
wards starts  the  business  of  catering  within  the  forbidden  limits,  the 
other  party  to  the  agreement  or  his  assignee,  cannot  maintain  a  bill  in 
equity  for  an  injunction  against  the  seller,  where  it  appears  that 
the  latter  began  the  busuiess  of  catering  but  not  baking  shortly  after 
the  sale,  that  the  complainant  aided  and  encouraged  him  m  such 
business,  saw  him  expend  money  therein,  and  delayed  for  a  year  and 
a  half  before  filing  the  bilL 

Argued  Oct.  6,  1909.  Appeal,  No.  25,  Oct.  T.,  1909,  by 
plaintiff,  from  decree  of  C.  P.  No.  3,  Phila.  Co.,  Sept.  T.,  1907, 
No.  3,872,  dismissing  bill  m  equity  in  case  of  Carl  Ebert  v. 
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William  Eaufmann.    Before  Rice,  P.  J.,  Henderson,  Mqr- 
BiBON,  Orlady,  Head,  Bbaveb  and  PoBTERi  JJ.  AflSnned. 

Bill  in  equity  for  an  injunction. 

MoscHzisKER,  J.,  found  the  facts  to  be  as  follows. 

1.  William  Kaufmann  for  several  years  carried  on  the  busi- 
ness of  a  baker,  caterer,  confectioner  and  ice  cream  dealer  at 
No.  8103  Frankford  avenue,  in  the  city  of  Philadelphia. 

2.  On  May  3,  1905,  William  Eaufmann  sold  said  business 
to  Louis  Ebert  for  $3,500,  $3,000  in  cash  and  a  note  for  $500, 
possession  to  be  taken  May  20, 1905,  and  received  on  account 
$150,  the  balance  of  cash  to  be  paid  May  18, 1905,  the  following 
paper  being  then  signed: 

''Philadelphia,  6-3-05. 
"W.M.  Kaufmann, 

''Sold  to  Louis  Eberts  Cake  Bakery  and  contents  8103 
Frankford  Ave.,  and  Mill  St.,  Good-will,  stock  and  fixtures  for 
Thirty-five  hundred  dollars.  Three  Thousand  dollars  cash; 
Five  hundred  in  6  mo.  at  3%  interest;  to  be  taken  possession 
of  May  20, 1905. 

"  Cash  on  acct.  One  hundred  and  Fifty  Dollars. 
"  Cash  to  be  paid  May  18, 1905. 

"  Louis  Ebebt, 
"Wm.  Kaufmann." 

3.  At  the  time  of  this  sale  it  was  agreed  by  William  Kauf- 
mann that  he  would  not  engage  in  the  same  business  within 
ten  years  within  five  miles  of  No.  8103  Frankford  avenue. 

4.  On  May  20,  1905,  the  note  was  given  and  the  balance  of 
the  purchase  money  paid  by  Louis  Ebert  to  \\^lliam  Kauf- 
mann, and  the  agreement  restricting  Kaufmann  was  then 
put  into  writing  by  Kaufmann  and  signed  by  him,  as  foUows: 

"  Philadelphia,  Pa.,  May  18, 1905. 
"Received  of  Mr.  Louis  Ebert  of  Philadelphia  thirty-five 
hundred  dollars,  thirty  hundred  cash  and  five  hundred  on 
three  months' note  for  good-will  and  fixtures,  horses  &  wagons 
and  everything  on  premises  8103  Frankford  Ave.  belonging  to 
a  Steam  Bakery,  Confectionery,   Ice  Cream  and  Catering 
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Business,  and  I  hereby  hind  mjnself  under  penalty  of  five 
thousand  dollars  not  to  engage  in  the  same  business  within  ten 
years  within  5  miles  of  the  present  location. 

"(Signed)    Wm.  Kaufbiann." 

5.  On  August  1,  1906,  Louis  Ebert  sold  the  business  so 
purchased  by  him  from  the  said  William  Eaufmann  to  Carl 
Ebert,  the  complainant  in  this  case,  in  which  sale  was  included 
all  the  stock  and  fixtures  pertaining  to  said  business,  together 
with  the  good-will  thereof,  to  the  same  extent  and  as  fully  as 
the  same  was  then  vested  in  said  Louis  Ebert  by  virtue  of  the 
sale  thereof  made  to  him  by  the  said  Eaufmann.  At  the  time 
of  this  purchase  by  Carl  Ebert  he  had  full  knowledge  of  the 
conditions  entered  into  by  Eaufmann  restricting  him  from  en- 
gaging in  the  same  business,  as  before  found. 

6.  Carl  Ebert  paid  a  full  legal  consideration  for  the  purchase 
of  the  business,  and  went  into  possession  thereof  and  is  still 
in  possession  thereof  at  the  location  before  mentioned. 

7.  The  defendant,  William  Eaufmann,  lives  at  No.  8631 
Frankford  avenue,  which  is  about  four  squares  from  the  place 
of  business  of  the  complainant. 

8.  On  June  1, 1906,  the  defendant,  Wiltiam  Eaufmann,  ad- 
vertised himself  as  a  caterer  at  No.  8631  Frankford  avenue, 
prepared  to  serve  weddings,  receptions,  banquets,  limcheons, 
etc.,  in  certain  local  newspapers  and  by  sending  out  a  circular, 
as  shown  on  p.  7  et  seq.,  of  the  notes  of  testimony. 

9.  In  March,  1906,  WilUam  Eaufmann,  the  defendant,  came 
to  the  complainant  and  told  him  that  there  was  to  be  a  wed- 
ding in  the  neighborhood,  and  that  Mr.  Travis,  the  man  who 
was  to  give  the  reception,  intended  to  go  to  another  caterer, 
and  that  he,  Eaufmann,  had  secured  the  contract  for  the 
work.  Eaufmann  said  to  the  complainant,  ''I  thought  I 
would  do  the  work  so  the  work  would  not  go  to  the  city.  Will 
you  make  the  cakes  for  me?''  The  complainant  testified, 
''At  first  I  hesitated  a  moment,  and  at  last  I  said,  'Yes,  sir,' 
and  that  was  all  the  conversation  that  took  place."  The  com- 
plainant made  the  cakes  and  sold  them  to  Eaufmann,  knowing 
that  Eaufmann  was  to  act  as  caterer  in  violation  of  the  terms 
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of  the  written  contract  made  with  Louis  Ebert  on  May  18, 
1905.  The  complainant  allowed  Kaufmann  to  use  his  wagon, 
china  and  linen  and  equipment  necessary  in  carrying  out  this 
engagement. 

10.  Subsequent  to  that  date  William  Kaufmann,  the  de- 
fendant, continued  to  do  catering  business  and  gave  to  the 
complainant  several  orders  to  supply  him  with  goods.  The 
complainant  accepted  and  carried  out  these  orders,  knowing 
that  Kaufmann  was  purchasing  the  goods  frcmi  him  in  order 
to  act  as  caterer  in  violation  of  the  terms  in  the  written  con* 
tract  of  May  18,  1905.  The  complainant  furnished  the  de- 
fendant with  linen  and  napkins  in  carrying  out  one  of  these 
engagements. 

11.  No  objection  was  made  by  the  complainant  to  the  fact 
that  Kaufmann  was  acting  as  caterer  for  various  functions 
until  about  the  time  of  the  filing  of  the  bill  in  equity  in  No- 
vember, 1907. 

12.  William  Kaufmann,  the  defendant,  has  not  opened  a 
store  at  the  location  No.  8531  Frankford  avenue  for  a  baker 
shop,  steam  bakery,  confectionery  or  ice  cream  place,  but 
simply  has  a  sign  out  in  front  of  his  door  stating  that  he  is  a 
caterer,  and  the  only  business  carried  on  by  him  is  tiie  catering 
business. 

13.  The  catering  end  of  the  business- purchased  by  Louis 
Ebert  from  William  Kaufmann,  and  sold  by  Louis  Ebert  to 
the  complainant,  was  not  the  main  or  principal  branch  of  the 
business.  The  principal  part  of  the  business  was  the  bakery, 
and  the  next  most  important  part  was  ice  cream,  the  catering 
part  being  a  minor  but  substantial  branch  of  the  business. 

14.  From  March  16,  1906,  to  March  3,  1908,  the  defendant 
was  engaged  in  the  catering  business  and  filled  some  twenty 
catering  orders,  the  profit  from  which  amounted  to  at  least 
$150.  In  these  orders  were  included  at  least  four  for  which 
the  complainant  furnished  the  supplies  and  to  some  of  them 
the  equipment,  and  one  other  reception  where  the  complainant 
was  present  as  a  guest. 

15.  The  defendant,  Kaufmann,  has  gone  to  a  comriderable 
expense  in  equipping  himself  for  carrying  on  the  catering  busi- 
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ness,  all  of  which  was  incurred  after  March  16,  1906,  the  date 
when  the  complainant  first  had  knowledge  of  the  fact  that  the 
defendant  was  engaging  in  that  business,  said  defendant  hav- 
ing purchased  a  wagon,  linen,  plates,  etc.,  as  an  equipment. 
After  having  incurred  this  expense,  the  defendant  and  the 
complainant  became  business  enemies,  and  after  that  the  bill 
was  filed. 

CONCLUSIONS  OP  LAW. 

The  court  has  reached  and  states  the  following  conclusions 
of  law: 

1.  The  terms  of  the  written  agreement  of  May  18,  1905, 
were  part  of  the  sale  from  William  Eaufmann  to  Louis  Ebert, 
consummated  May  3, 1905. 

2.  The  catering  business  as  recently  carried  on  by  the  de- 
fendant would,  in  the  absence  of  a  waiver  on  the  part  of  the 
complainant,  be  a  breach  of  the  covenant  of  the  defendant  of 
May  18,  1905,  not  to  engage  in  the  business  sold  by  him  on 
May  3,  1905. 

3.  The  complainant,  by  his  acquiescence  and  consent,  and 
by  taking  an  active  part  in  the  catering  done  by  the  defendant, 
has  waived  his  right  imder  the  contract  of  May  18,  1905,  to 
have  the  defendant  restrained  from  continuing  in  said  busi- 
ness, so  that  he  is  now  estopped  from  asking  the  reUef  prayed 
for  in  the  bill. 

4.  The  bill  must  be  dismissed  at  the  costs  of  the  complain- 
ant. 

Error  amgned  was  decree  dismissing  the  bill. 

J.  S.  Freeman,  for  appeDant,  cited:  Patterson  v.  Ljrtle,  11 
Pa.  53;  Beaupland  v.  McKeen,  28  Pa.  124;  Miller's  App.,  84 
Pa.  391;  Hill  V.  Epley,  31  Pa.  331;  Chapman  v.  Chapman,  59 
Pa.  214;  Wickham  v.  Twaddell,  25  Pa.  Superior  a.  188;  Com. 
V.  Moltz,  10  Pa.  527;  Ryman  v.  Gerlach,  153  Pa.  197;  O'Connor 
V.  Clark,  170  Pa.  318;  Rhawn  v.  Edge  Hill  Furnace  Co.,  201 
Pa.  637. 

Charles  J.  Sharkey,  with  him  F.  Pierce  Buckley,  for  ap- 
pellee, cited:  Fruit  Co.  v.  Roberts  &  Co.,  8  Pa.  Superior  Ct. 
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600;  Hohenstein  v.  Perelstine,  37  Pa.  Superior  Ct.  540;  Snyder 
V.  Smyth,  224  Pa.  36;  Mcintosh  v.  Ropp,  222  Pa.  606;  Toner 
V.  Brown,  202  Pa.  359. 

Opinion  by  Orlady,  J.,  March  3,  1910: 

The  defendant  conducted  a  business  of  baker,  caterer,  con- 
fectioner and  ice  cream  dealer,  and  on  May  18,  1905,  sold 
his  general  business  to  Louis  Ebert  and  gave  the  following 
receipt:  "Philadelphia,  Pa.,  May  18,  1905.  Received  of  Mr. 
Louis  Ebert  of  Philadelphia  $3500.,  $3000  cash,  and  1500. 
on  three  months'  note,  for  good  will  and  fixtures,  horses  and 
wagons  and  everything  on  premises  8103  Frankford  Ave.,  be- 
longing to  a  steam  bakery,  confectionery,  ice  cream  and 
catering  business,  and  I  hereby  bind  myself  under  penalty  of 
$5000  not  to  engage  in  the  same  business  within  ten  years 
within  five  miles  of  the  present  location.  Signed:  William 
Kaufmann." 

Some  months  thereafter  Louis  Ebert  sold  the  business  pur- 
chased as  above  to  his  brother  Carl  Ebert,  the  complainant 
in  this  case.  In  the  spring  of  1906,  Kaufmann  who  had  re- 
moved to  8531  Frankford  Ave.,  commenced  to  do  a  cater- 
ing business  and  advertised  in  local  newspapers  that  he  was 
prepared  to  serve  at  weddings,  receptions,  banquets,  lunch- 
eons, etc.  On  November  1,  1907,  this  bill  in  equity  was  filed, 
praying  for  an  injunction  to  enjoin  and  restrain  Kaufmann 
from  carrying  on  the  catering  business  and  for  an  accounting. 
After  a  demurrer  to  the  bill  had  been  overruled,  an  answer 
was  filed,  testimony  was  taken,  and  on  final  hearing,  the  bill 
was  dismissed. 

We  have  carefully  gone  over  the  testimony  and  agree  fully 
with  the  conclusions  reached  by  the  court  below.  The  course 
of  business  between  the  parties,  the  acquiescence  and  con- 
sent by  Ebert  that  Kaufmann  should  solicit  business,  and  in 
his  effectually  aiding  him  in  complying  with  his  contracts, 
the  expenditures  incurred  by  Kaufmann  with  the  knowledge 
of  Ebert  in  operating  the  catering  buaness,  taken  with  his 
delay  in  asking  for  equitable  relief,  fully  warranted  the  court 
in  finding  that  the  plaintiff  was  chargeable  with  such  laches. 
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and  that  he  was  estopped  from  asking  the  reHef  prayed  for 
in  the  bill. 

The  assignments  of  error  are  overruled  and  the  judgment 
is  affirmed. 


Moore  v.  Third  National  Bank  of  Philadelphia, 
Appellant. 

BankB  and  hanking-^heck — Set-off-^Bankruptcy  of  depositor. 
Where  a  bank  accepts  a  check  for  collection,  and  receives  the  pro- 
ceeds on  the  following  day  without  having  paid  out  in  the  meantime 
anything  on  account  of  the  deposit,  it  cannot  apply  the  proceeds  of 
the  check  towards  a  debt  due  by  the  depositor,  where  it  appears  that 
on  the  day  the  check  was  deposited  for  collection,  but  at  a  subsequent 
hour,  a  petiticHi  in  bankruptcy  was  filed  against  the  depositor. 

Argued  Oct.  7, 1909.  Appeal,  No.  66,  Oct.  T.,  1909,  by  de- 
fendant, from  order  of  C.  P.  No.  3,  Phila.  Co.,  Sept.  T,,  1908, 
No.  2,760,  making  absolute  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense  in  case  of  John  L.  Moore,  Trus- 
tee of  the  Estate  of  Henry  E.  Sealey  &  Co.,  Inc.,  Bankrupt, 
V.  Third  National  Bank  of  Philadelphia.  Before  Rice,  P.  J., 
Hendebson,  Morrison,  Orladt,  Head,  Beaver  and  Por- 
ter, JJ.   Affirmed. 

Assumpsit  to  recover  money  had  and  received. 
Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fense. 

Mobchzisker,  J.,  filed  the  foDowing  opinion: 
On  January  16, 1908,  at  3:45  p.  m.,  a  petition  was  filed,  pray- 
ing that  Henry  E.  Sealey  &  Co.,  Inc.,  be  adjudged  bankrupt. 
In  due  course  they  were  so  declared,  and  John  L.  Moore,  the 
plaintiff  herein,  was  appointed  trustee.  On  the  day  that  the 
petition  was  filed,  but  before  3  p.  m.,  Henry  E.  Sealey  &  Co., 
deposited  in  their  bank  account  with  the  defendant  bank  sun- 
dry checks  aggregating  $335.03,  and  received  the  usual  credit  in 
their  pass  book  therefor,  which  checks  were  collected  in  due 
Vol.  xli— 32 
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course  on  the  following  day  by  the  bank.  On  the  date  of  the 
deposit  in  question,  Henry  E.  SeaJey  &  Co.  were  debtors  to  the 
bank  as  indorsers  on  certain  commercial  paper,  and  the  bank 
claims  the  right  to  retain  the  greater  part  of  the  deposit  to 
cover  this  indebtedness.  The  substantial  question  in  dispute 
relates  to  the  ownership  of  a  deposit  made  on  the  day  the  peti- 
tion in  bankruptcy  was  filed  but  at  an  earlier  hour.  The  ques- 
tion is.  Has  the  bank  the  right  to  retain  this  deposit  as  against 
the  trustee  of  the  bankrupt  estate?  > 

The  plaintiff  contends  that  the  bank  has  no  such  right,  and 
in  support  of  its  contention  two  reasons  are  assigned:  First, 
that  the  law  will  not  recognize  fractions  of  a  day,  and,  hence, 
the  act  of  bankruptcy  relates  back  to  the  very  beginning  of  the 
day  on  which  the  deposit  was  made,  and  the  title  to  the  money 
covered  by  the  deposit  was  in  the  trustee  and  not  in  the  bank- 
rupt. This  being  so,  it  is  argued  the  deposit  in  question  cannot 
be  considered  in  adjusting  the  mutual  credits  between  the 
bankrupt  and  the  bank.  The  second  ground  is,  even  assuming 
that  fractions  of  a  day  will  be  recognized,  the  bank  held  the 
checks  for  collection  only  and  the  proceeds  thereof  were  not 
received  by  it  until  the  day  after  the  filing  of  the  petition. 

We  have  reached  the  conclusion  that  the  plaintiff's  first  con- 
tention must  be  sustained,  and,  therefore,  it  becomes  unneces- 
sary to  consider  or  discuss  the  second. 

Colher  on  Bankruptcy  (6th  ed.),  1907,  at  p.  332,  states: 
"The  rule  seems  to  be  that  fractions  of  a  day  will  be  disre- 
garded. This  doctrine  is  the  composite  of  an  ancient  con- 
troversy. Cases  under  the  present  law  and  its  predecessor 
cited  in  the  footnote  will,  therefore,  lead  the  investigator  into 
the  domain  of  history.  There  can  now,  however,  be  no  ques- 
tion about  the  rule  being  as  stated." 

In  Long's  App.,  23  Pa.  297,  several  writs  of  foreign  attach- 
ment were  issued  and  served  on  the  same  day  against  a  person 
who  was  in  faiUng  circumstances.  The  question  was  whether 
the  creditor  owning  the  first  writ  should  take  the  whole  fund 
or  whether  the  proceeds  of  the  sale  should  be  distributed  pro 
rata  among  the  several  attachments  in  proportion  to  the 
amount  of  the  judgment  obtained  in  each  case.    It  was  de- 
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cided  that  the  money  should  be  distributed  pro  rata.  Mr. 
Justice  Lewis  said  in  considering  this  question:  ''It  is  a  prin- 
ciple of  the  common  law,  that  in  judicial  and  other  public 
proceedings,  there  are  no  fractions  of  a  day,  and  that  all  trans- 
actions of  the  same  day  are,  in  general,  regarded  as  occurring 
at  the  same  instant  of  time.  ...  To  prevent  gross  injustice, 
the  order  of  events  will  always  be  investigated.  But  neither 
necessity  nor  justice  requires  that  one  creditor  should  be  aided 
in  seizing  all  the  assets  of  his  debtor,  to  the  entire  exclusion 
of  others  equally  meritorious.  For  this  reason,  where  judg- 
ments are  entered  on  the  same  day,  the  law  will  not  inquire 
into  the  order  of  their  entry,  but  all  will  be  regarded  as  having 
been  entered  at  the  same  time,  and  the  money  raised  by  the 
sale  of  the  debtor's  property  will  be  divided  pro  rata  between 
them.  .  .  .  The  presumption  is  that  the  debts  are  all  equally 
just,  and  if  so,  the  principle  of  equity  requires  that  they  diould 
all  participate  equally  in  the  remnant  of  their  debtor's  proj)- 
erty.  So  that  the  introduction  of  the  fractional  principle,  so 
far  from  being  justified  by  unavoidable  necessity  for  the  pur- 
pose of  doing  justice,  would  be  productive  of  the  gross  injustice 
of  giving  a  monopoly  of  the  assets  to  one  creditor,  to  the  total 
exclusion  of  other  claims  equally  just.  Thus  the  wholesome 
principle  of  the  common  law  would  be  departed  from  for  a 
purpose  which  a  chancellor  would  never  lend  his  aid  to  ac- 
complish." 

The  rule  is  well  stated  by  Thayer,  P.  J.,  in  Simpson  v. 
Mancill,  17  Phila.  265:  "It  is  a  general  rule  that  the  law  will 
not  take  notice  of  a  fraction  of  a  day  except  in  cases  where  it  is 
necessary  for  the  purpose  of  justice  to  do  so,  the  reason  being, 
according  to  Sir  Edward  Coke,  'the  uncertainty  which  is  al- 
ways the  mother  of  confusion  and  contention.  .  .  .'  There 
are  undoubtedly  many  cases  in  which  the  rule  which  ignores 
fractions  of  a  day  will  not  be  applied.  Where  it  is  necessary  in 
order  to  prevent  a  manifest  injustice  the  exact  hour  or  minute 
at  which  acts  were  done  may  be  shown,  but  the  ancient  rule 
laid  down  that  the  law  will  take  no  notice  of  fractions  of  a  day 
unless  where  it  is  to  prevent  a  great  mischief  or  inconvenience, 
is  still  the  general  rule.  " 
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Is  there  any  reason  in  the  present  mstance  why  we  should 
depart  from  the  rule  as  stated  m  the  above  cases?  Would  in- 
justice be  done  to  anyone  by  adhering  to  the  rule?  It  appears 
that  the  bank  held  the  note  upon  which  the  bankrupt  was  in- 
dorser  for  some  time  prior  to  t^e  filing  of  the  petition  in  bank- 
ruptcy. It  in  no  way  changed  or  altered  its  position  or  ex- 
tended credit  in  reliance  upon  the  deposit  made  a  few  hours 
before  the  petition  in  bankruptcy  was  filed.  We  see  no  reason 
why  the  bank  should  be  preferred  or  why  it  has  any  greater 
equitable  claim  to  the  money  covered  by  the  deposit  than  the 
other  creditors  of  the  bankrupt,  and  therefore  we  see  no  reason 
why  the  general  rule  that  the  law  will  not  take  note  of  a  frac- 
tion of  a  day  should  be  departed  from  for  the  benefit  of  the 
bank. 

Two  rules  are  before  the  coiui;:  One  for  judgment  for  the 
part  of  the  claim  as  to  which  the  affidavit  of  defense  is  in- 
sufficient; the  other  for  judgment  generally.  The  first  is 
marked  withdrawn  and  the  second  is  made  absolute. 

Error  assigned  was  order  making  absolute  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense. 

Humbert  B.  Potvell,  for  appellant. — ^Where  justice  of  the 
case  demands  it,  the  law  will  take  cognizance  of  a  fraction  of 
a  day:  Louisville  v.  Savings  Bank,  104  U.  S.  469;  Bank  v. 
Burkhardt,  100U.S.686. 

A  bank  may,  under  the  bankruptcy  act,  offset  against  a  de- 
posit of  the  bankrupt  in  its  hands  the  bankrupt's  liability  to 
the  bank  as  indorser  of  paper  discounted  by  the  bank,  althou^ 
the  date  of  the  maturity  of  the  paper  is  subsequent  to  the  filing 
of  the  petition  in  bankruptcy,  where  that  date  is  within  the 
year  after  the  bankruptcy  adjudication:  Matter  of  Phillip 
Semmer  Glass  Co.,  Lim.,  11  Am.  B.  R.  665. 

A.  S.  Weill,  with  him  L.  S.  Oliver,  for  appellee,  cited:  In  re 
Charles  Lewis  &  Bros.,  1  Am.  B.  R.  458;  In  re  Billing,  17  Am. 
B.  R.  80;  In  re  Appel,  4  Am.  B.  R.  722;  In  re  Pekin  Plow  Co., 
7  Am.  B.  R.  369;  In  re  Warner,  16  Am.  B.  R.  519;  Dutcher  v. 
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Wright,  94  U.  S.  553;  In  re  Stoner,  5  Am.  B,  R.  402;  Long's 
App.,  23  Pa.  297;  Leidigh  Carriage  Co.  v.  Stengel,  2  Am.  B.  R. 
383;  Baldwin's  App.,  86  Pa.  483;  McClure  v.  Roman,  52  Pa. 
458;  Cascade  Overseers  v.  Overseers,  148  Pa.  333;  Duflfy  v. 
Ogden,  64  Pa.  240;  Bradshaw  Electro  Sanitary  Odor  Co.  v. 
Bradshaw,  27  Pa.  Superior  Ct.  196;  Western  Nat.  Bank  v. 
Cotton  Oil,  etc.,  Co.,  35  Pa.  Superior  Ct.  47;  Mechanics'  Bank 
V.  Gorman,  8  W.  &  S,  304;  Patterson's  App.,  96  Pa.  93;  Collins 
V.  McKee,  3  Sadler,  213;  Bank  v.  Burkhardt,  100  U.  S.  686; 
Taylor  v.  Brown,  147  U.  S.  640  (13  Sup.  Ct.  Repr.  549). 

Opinion  by  Porter,  J.,  March  3,  1910: 

The  statement  filed  by  the  plaintiff  averred  the  following 
facts  which  the  aflSdavit  of  defense  adndtted  to  be  true.  On 
January  16,  1908,  before  3  o'clock  p.  m.,  Henry  E.  Sealey 
&  Co.,  incorporated,  deposited  in  their  account  with  the  de- 
fendant bank  sundry  checks  aggregating  S335.03,  for  collec- 
tion, and  received  the  usual  credit  in  their  bank  book  there- 
for, which  checks  were  collected  in  due  course  by  the  bank 
on  January  17,  1908.  The  bank  paid  nothing  and  incurred 
no  liability  upon  the  faith  of  the  deposit  of  the  checks  in 
question.  Upon  the  same  day  on  which  this  deposit  was 
made,  at  3:45  o'clock  p.  m.  a  petition  of  creditors  was  filed 
praying  that  Henry  E.  Sealey  A  Co.,  incorporated,  be  ad- 
judged bankrupt,  and  in  that  proceeding  they  were  subse- 
quently duly  so  adjudged,  and  John  L.  Moore,  the  plaintiff 
herein,  was  appointed  trustee.  At  the  date  of  the  making 
of  the  deposit  of  the  checks  in  question  and  the  filing  of  the 
petition  in  bankruptcy  and  for  some  time  prior  thereto 
Sealey  &  Co.  had  been  liable  to  the  bank  as  indorsers  upon 
certain  promissory  notes,  not  yet  due,  amounting  in  the  ag- 
gregate to  $900.  There  was  a  balance  due  Sealey  &  Co.  upon 
their  open  account  with  the  bank,  on  January  15,  1908,  of 
$687.12.  It  is  admitted  that  the  bank  had  the  right  to  set 
off  this  $687.12,  the  balance  on  January  15,  1908,  against 
the  liability  of  Sealey  &  Co.  as  indorsers  upon  the  notes  not 
yet  due.  The  question  raised  by  the  affidavits  invcdves  the 
right  of  the  bank  to  apply  in  the  same  manner  the  proceeds 
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of  the  checks,  which  were  deposited  for  collection,  on  the 
day  the  petition  in  bankruptcy  was  filed  and  the  proceeds 
of  which  were  by  the  bank  received  on  the  day  following. 
The  bank  having  paid  to  the  plaintiff  the  amount  in  excess 
of  the  sum  for  which  Sealey  &  Co.  were  liable  as  indorsers, 
the  plaintiff  brought  this  action  to  recover  that  part  of  the 
proceeds  of  the  checks  in  question  which  had  not  been  tlius 
paid  by  the  bank.  The  court  below  entered  judgment  for 
want  of  a  sufficient  affidavit  of  defense  and  the  defendant 
appeals. 

The  conclusion  at  which  the  court  below  arrived  is  so  fully 
vindicated  by  the  opinion  of  Judge  Von  Mobchzisker,  which 
appears  in  full  in  the  report  of  this  case,  that  it  is  not  necessary 
for  us  to  discuss  at  length  the  question  presented.  The  gen- 
eral rule  in  judicial  proceedings  is  that  fractions  of  a  day  are 
not  to  be  regarded,  and  that  all  transactions  of  the  same  day 
are  to  be  regarded  as  occurring  at  the  same  instant  of  time. 
The  exception  to  the  rule  is  that  when  the  application  of  the 
general  principle  would  result  in  manifest  injustice  the  exact 
hour  or  minute  at  which  acts  were  done  may  be  shown,  in 
order  to  prevent  a  great  mischief  or  inconveni^ice.  In 
Long's  Appeal,  23  Pa.  297,  cited  in  the  opinion  of  the  court 
below,  it  was  held  that:  "Neither  necessity  nor  justice  re- 
quires that  one  creditor  should  be  aided  in  seizing  all  the 
assets  of  his  debtor,  to  the  entire  exclusion  of  others  equally 
meritorious,"  and  in  that  case  fractions  of  a  day  were  disre- 
garded. The  same  conclusion  was  arrived  at  in  Baldwin's 
Appeal,  86  Pa.  483.  In  bankruptcy,  "The  day  of  cleavage, 
both  as  to  provable  and  dischargeable  debts,  and  as  to  prop- 
erty with  which  to  pay  those  debts,  is  the  day  when  the  peti- 
tion is  filed;"  In  re  Yukon  Woolen  Company,  2  Am.  B.  R. 
805;  In  re  Pease,  4  Am.  B.  R.  578;  State  Bank  v.  Cox,  16  Am. 
B.  R.  32.  The  rule  in  bankruptcy,  as  in  other  judicial  pro- 
ceedings, is  that  as  to  the  general  doctrine  the  law  does  not 
allow  fractions  of  a  day,  and  that  such  fractions  will  only  be 
considered  when  substantial  justice  so  requires:  Dutcherv. 
Wright,  94  U.  S.  553;  Taylor  v.  Brown,  147  U.  S.  640.  The 
deposit  of  these  checks  was  not  a  deposit  of  money;  the  bank 
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took  the  checks  for  collection  only;  it  advanced  no  money 
upon  them  and  parted  with  nothing  upon  the  faith  of  the 
deposit;  it  was  not  the  holder  of  the  checks  for  value:  Na- 
tional Bank  of  Phoenixville  v.  Bonsor,  38  Pa.  Superior  Ct.  275. 
The  judgment  is  affirmed. 

Head,  J.,  dissents. 


Philadelphia  to  use  v.  Street,  Appellant. 

Road  law — Municipal  liens — Contract — Act  of  June  4,  1901,  P.  L. 
364. 

1.  Where  a  city  ordinaace  provides  for  the  paving  of  three  blocks 
of  a  street,  the  work  to  be  begun  on  one  block  which  was  ready  and 
to  progress  as  the  others  were  made  ready,  **  the  intent  being  that  the 
completion  of  the  pavement  on  each  square  shall  be  the  completion 
of  the  improvement  as  authorized  by  ordinance/'  the  contractor  has 
a  right  to  a  lien  for  the  paving  of  the  first  Uock  as  soon  as  the  block 
is  finished,  and  he  is  not  deprived  of  such  lien  by  the  fact  that  before 
he  did  the  work  he  required  the  property  owners  in  the  block  each 
separately  to  agree  that  they  would  not  interpose  any  defense  to  assess- 
ments against  their  property  based  on  the  ground  that  the  whole  of 
the  three  blocks  had  not  been  finished. 

2.  Under  the  Act  of  June  4,  1901,  sec.  10,  P.  L.  364,  where  the 
proper  officer  of  the  proper  department  of  the  city  certifies  as  to  the 
date  of  the  completion  of  the  paving  of  the  street,  the  property  owner 
cannot  resist  the  payment  of  an  assessment,  on  the  ground  that  the 
lien  was  not  filed  ''within  six  months  after  the  completion  of  the  im- 
provement," whero  the  date  of  completion  stated  in  the  certificate, 
showed  that  the  lien  was  filed  within  the  six  months. 

Argued  Oct.  7,  1909.  Appeal,  No.  68,  Oct.  T.,  1909,  by 
defendant,  from  order  of  C.  P.  No.  1,  March  T.,  1908,  No.  923, 
M.  L.  D.  making  absolute  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense  in  case  of  City  of  Philadelphia,  to 
use  of  The  Barber  Asphalt  Paving  Company,  v.  Harris  Nelson 
Street,  former  owner,  and  William  Wilfong,  present  registered 
owner.  Before  Rice,  P.  J.,  Henderson,  Morrison,  Orlady, 
Head,  Beaver  and  Porter,  JJ.  Affirmed. 


Digitized  by 


Google 


504  PHILADELPHIA  v.  STREET,  Appellant. 

Statement  of  Facta — Opinion  of  the  Ck>urt.     [41  Fft.  Superior  Ct. 

Scire  facias  sur  municipal  lien. 

The  facte  are  stated  in  the  opinion  of  the  Superior  Court. 

Error  assigned  was  order  making  absolute  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense. 

William  White,  Jr,,  and  Charles  Henry  Jones,  for  appellant. 

Walter  Biddle  Savl,  with  him  E,  0.  Michener,  for  appellee. 

Opinion  by  Head,  J.,  March  3, 1910: 

The  improvement  on  account  of  which  the  lien  in  this  case 
was  filed  was  b^gun  and  completed  in  the  fall  of  1907.  Unless 
the  city  had  lost  or  waived  its  ordinary  right  to  assess  the 
abutting  properties  with  the  cost  thereof  to  the  extent  of  the 
special  benefits  derived  therefrom,  it  had  the  further  right  un- 
der the  Act  of  April  4,  1907,  P.  L.  40,  to  enforce  the  pajrment 
of  such  assessment  "  by  lien  or  by  action  of  assumpsit." 

The  improvement  was  the  paving  of  Chestnut  street  be- 
tween Fifty-eighth  and  Fifty-ninth  streets  in  the  city  of  Phila- 
delphia. The  appellant,  Wilfong,  one  Michaelson  and  Snellen- 
berg  owned  all  of  the  land  on  both  sides  of  Chestnut  street  in 
the  block  designated.  As  early  as  1904  the  city  councils  had 
enacted  an  ordinance  authorizing  the  paving  of  Chestnut 
street  from  Fifty-sixth  to  Fifty-ninth  streets.  It  may  be  con- 
ceded for  the  sake  of  argument  that  imder  this  ordinance  the 
improvement  contemplated  covered  the  entire  three  blocks  of 
Chestnut  street.  It  further  appears  from  the  record  that  up 
until  1907  nothing  had  been  done  in  pursuance  of  this  ordinance 
because  the  preliminary  work  that  necessarily  preceded  the 
paving  had  not  yet  been  done  along  the  entire  distance  cov- 
ered by  the  ordinance.  The  block,  however,  between  Fifty- 
eighth  and  Fifty-ninth  streets  was  ready,  and  the  property 
owners  on  that  block  were  anxious  that  the  work  should  pro- 
ceed. Accordingly,  on  October  29,  1907,  the  city  councils 
enacted  an  ordinance,  amending  that  of  1904,  reciting  the  ccm- 
ditions  which  had  caused  the  delay  and  ordaining  that  the 
proper  department  should  proceed  to  pave  each  square  in 
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Chestnut  street  between  Fiftynaxth  and  Fifty-ninth  streets 
"as  soon  as  the  underground  structures  are  completed  in  a 
given  square,  and  the  bureau  of  surveys  is  hereby  authorized 
to  make  measurements  and  furnish  bills  for  the  paving  of  each 
square  immediately  after  the  completion  of  the  paving,  the 
intent  being  that  the  completion  of  the  pavement  on  each 
square  shall  be  the  completion  of  the  improvement  as  au- 
thorized by  ordinance.'' 

No  argument  is  made,  nor  is  any  authority  cited  which 
would  warrant  us  in  adopting  the  conclusion  that  the  city  was 
in  any  way  lacking  in  power  to  enact  this  ordinance.  If  it  had 
such  power,  it  seems  clear  enough  that  the  improvement,  upon 
which  the  city  could  found  a  valid  municipal  claim  against 
the  property  owner,  was  the  paving  of  a  single  square. 

Notwithstanding  the  passage  of  this  ordinance,  the  use 
plaintiff,  to  whom  a  contract  had  been  given  for  the  paving  of 
the  entire  three  squares  under  the  original  ordinance,  was 
reluctant  to  proceed  for  fear  that  the  abutting  property  owners 
on  any  one  square  paved  would  resist  the  right  of  the  city  to 
collect  any  assessments  until  the  entire  work  contemplated  by 
the  original  ordinance  had  been  completed. 

With  matters  in  this  condition,  and  for  the  purpose  of  in- 
ducing the  paving  company  to  proceed  promptly  with  the 
work  on  the  block  boimded  by  Rfty-eighth  and  Fifty-ninth 
streets,  the  defendant  and  the  other  two  persons  named,  being 
all  of  the  abutting  property  owners  on  both  sides  of  the  street 
in  that  block,  entered  into  written  agreements,  on  the  strength 
of  which  the  paving  company,  the  use  plaintiff,  b^an  and 
promptly  completed  the  paving  of  that  square.  These  several 
agreements,  as  we  understand  the  facts,  were  identical  in 
terms.  The  one  executed  by  Snellenberg  has  been  made  part 
of  the  record  before  us.  It  recites  the  existing  conditions  al- 
ready adverted  to  and  provides  that  said  Snellenberg  "does 
hereby  covenant,  promise  and  agree  to  and  with  the  said  com- 
pany that  in  case  the  said  work  shall  be  done  by  the  company 
he  will  not  uiterpose  any  defense  to  the  collection  of  the  sum 
which  may  be  assessed  against  his  property  for  the  cost  of  said 
paving  by  reason  of  the  fact  that  the  whole  of  the  work  from 
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fif ty'^xth  street  to  Fifty-ninth  street  has  not  been  done,  but 
only  so  much  of  it  has  been  done  which  lies  between  fifty- 
eighth  street  and  fifty-ninth  street/'  He  fiurther  agreed  that 
upon  the  presentation  of  a  proper  bill  at  a  specified  rate  pa* 
square  yard  ''against  his  property,  made  out  and  certified  by 
the  proper  officials  authorized  and  empowered  so  to  do,  he  will 
forthwith  pay  the  amount  of  said  bill  to  the  paving  company 
without  delay." 

At  some  time  between  the  date  of  the  execution  of  this 
agreement  and  the  filing  of  the  lien  in  suit,  Snellenberg  sold 
£md  conveyed  a  portion  of  his  property  fronting  on  this  Uock 
to  Harris  Street,  who  in  turn  sold  and  conveyed  it  to  Wilf ong, 
one  of  the  original  owners  who  had  signed  an  agreem^t 
identical  with  the  one  quoted.  Snellenberg  did  not  pay  to  the 
paving  company  the  portion  of  the  cost  of  paving  that  would 
be  properly  assessed  to  the  frontage  which  he  had  sold,  and  the 
paving  company,  the  use  plaintiffs,  filed  this  lien. 

To  the  scire  facias  issued  thereon  the  appellant  filed  an  affi- 
davit of  defense  and  sets  up  therein  in  the  first  place  that  the 
filing  of  the  lien  was  premature  because,  as  he  avers,  the  woric 
was  done  under  the  ordinance  of  1904,  and  the  act  of  June  4, 
1901,  sec.  10,  provides  that  the  lien  must  be  filed  "within  six 
months  after  the  completion  of  the  improvement."  The  lien 
filed  by  the  city  declares  that  the  work  was  done  under  the 
ordinance  of  1904  and  the  amending  ordinance  of  1907.  As 
already  stated,  no  reason  has  been  urged  nor  authority  cited  to 
show  that  the  ordinance  of  1907  was  not  effective  in  de- 
termining the  improvement  for  which  a  lien  could  be  filed. 
But  apart  from  this  the  lien  further  recites  that  the  proper 
officer  of  the  proper  department  of  the  city  of  Philadelphia 
had  duly  certified  that  the  improvement  was  completed  De- 
cember 20,  1907.  Section  10  of  the  act  of  June  4, 1901,  P.  L. 
364,  already  cited,  provides,  "The  certificate  of  the  surveyor, 
engineer  or  other  officer  supervising  the  improvement,  filed  in 
the  proper  office,  being  conclusive  of  the  time  of  completion 
thereof  (of  the  improvement),  but  he  being  personally  liaUe 
to  any  one  injured  by  any  false  statement  therdn."  This 
legislative  provision  seems  to  leave  no  room  whatever  for  ti^ 
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interposition  of  the  defense  mentioned,  and  the  learned  court 
was  therefore  right  in  declining  to  regard  it  as  sufficient  to 
prevent  judgment. 

It  is  alleged  further  in  the  affidavit  that  because  of  the  fact 
that  agreements  were  signed  by  the  property  owners  in  which 
each  bound  himself  personally  to  pay  his  proper  share  of  the 
cost  of  the  improvement,  and  because  the  paving  company,  on 
the  strength  of  these  agreements,  proceeded  to  do  the  worici 
the  city  and  its  assignee,  the  use  plaintiff,  have  waived  or  lost 
any  right  to  file  a  lien,  but  must  depend  solely  on  these  agree- 
ments and  seek  payment  from  those  who  signed  them.  This 
theory  seems  to  us  to  be  wholly  untenable.  The  agreements 
conferred  no  new  right  upon  the  city  which,  by  virtue  of  the 
act  of  assembly,  could  have  charged  either  the  property  or  the 
person  of  the  owner  at  pleasure,  nor  did  they  impose  any  new 
or  additional  responsibility  upon  those  who  signed  them.  A 
glance  at  the  language  of  the  agreements  is  sufficient  to  show 
that  the  main  purpose  of  the  paving  company  in  demanding 
such  contracts  was  to  estop  the  property  owners  from  assert- 
ing a  possible  defense  to  the  liens  that  might  thereafter  be 
filed,  and  subject  the  paving  company  to  the  costs  and  delay 
of  litigation.  We  can  see  no  evidence  in  the  agreement  filed 
that  the  city  or  the  use  plaintiff  intended  to  relinquish  the 
right  of  lien,  or  that  the  property  owners  demanded  or  ex- 
pected any  such  relinquishment.  On  this  ground  also  we 
think  the  learned  court  below  was  right  in  determining  the 
affidavit  of  defense  insufficient  to  prevent  judgment. 

finally,  it  is  averred  that  the  filing  of  this  lien  is  the  off- 
spring of  an  unlawful  or  fraudulent  confederation  between  the 
use  plaintiff  and  Snellenberg  to  compel  the  appellant  to  pay  a 
portion  of  the  assessment  which  Snellenberg  originally  bound 
himself  to  pay.  It  is  difficult  to  see  how  the  exercise  of  a  clear 
legal  right  by  the  use  plaintiff  should  be  restrained  even  if  the 
consequences  should  be  the  payment  of  a  sum  of  money  by 
Wilfong,  which,  as  between  him  and  Snellenberg,  the  latter 
ought  in  equity  to  pay.  Manifestly  the  reason  why  these 
property  owners  sought  to  advance  the  prosecution  of  the  im- 
provement in  front  of  their  properties  was  the  enhancement  in 
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value  that  would  result  therefrom  to  these  properties.  Each 
was  to  pay  in  proportion  to  the  frontage  owned  by  him  which 
would  thus  be  benefited.  When  one  of  these  owners,  during 
the  progress  of  the  work,  parted  with  a  portion  of  his  property 
which  would  thus  be  benefited,  we  can  see  nothing  illegal  or 
immoral  in  the  proposition  that  the  purchaser  who  took  the 
benefited  property  should  pay,  pro  tanto,  the  cost  of  the  im- 
provement in  relief  of  the  seller.  How  this  was  arranged  be- 
tween Snellenberg  and  Street,  to  whom  he  sold,  the  record 
does  not  disclose,  nor  is  it  material.  But  when  Wilfong  came 
to  buy  he  knew  all  of  the  conditions  under  which  the  improve- 
ment had  originated.  He  knew  that  if  the  owners  of  the  prop- 
erty did  not  voluntarily  pay,  the  city  could  enforce  such  pay- 
ment by  filing  a  lien  against  the  property.  He  could  have 
perfectly  protected  himself  by  making  such  inquiry  as  the  facts 
then  within  his  knowledge  necessarily  invited.  He  seems  to 
have  made  such  inquiry  of  his  immediate  vendor  and  rested 
content  with  such  information  as  he  received.  But  neither 
the  city  nor  the  use  plaintiff  could  thereby  lose  an  existing 
right.  An  inquiry  directed  to  either  of  them  would  have 
elicited  the  true  state  of  the  facts,  and  the  appellant  cannot 
well  blame  anyone  but  himself  if  he  did  not  thoroughly  inform 
himself  on  this  subject  before  purchasing. 

We  are  all  of  the  opinion  that  the  appeal  is  without  merit 
and  that  the  learned  court  below  was  right  in  entering  judg- 
ment for  the  plaintiff  for  want  of  a  sufficient  affidavit  of  de- 
fense. 

Judgment  affirmed. 
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Vansant,  Appellant,  v.  McMenamy. 

Negligence — Steam  engine — Escape  of  steam — Frigid  of  horee — 
Question  for  jury. 

1.  In  action  to  recover  damages  for  personal  injuries  caused  by  the 
fright  of  a  horse,  the  case  is  for  the  jury  where  it  appears  that  the 
defendant  used  on  a  highway  a  steam  machine  for  pimiping  water 
from  a  creek  into  a  water  wagon;  that  the  engine  was  equipped  with 
a  safety  valve  which  worked  automatically  at  a  pressure  of  100 
pounds,  at  which  pressure  steam  escaped  with  a  sh^p,  shrill  noise; 
that  the  man  in  charge  of  the  engine  had  it  in  his  power  to  reduce  the 
pressure  or  give  timely  warning  of  danger,  but  that  neglecting  to  do  so 
he  permitted  a  violent  explosion  of  steam  without  warning  the  plain- 
as,  thus  causing  the  fright  of  plaintiff's  horse. 

2.  In  such  a  case  it  is  not  an  excuse  that  the  work  in  which  the 
defendant  was  engaged  was  in  itself  lawful,  or  that  it  was  done  in  the 
exercise  of  a  right,  if  the  injury  resulted  from  the  negligent  manner  in 
which  the  work  was  performed. 

3.  Where  the  duty  of  care  is  not  fixed  but  varies  with  the  drcum- 
stances  the  case  is  for  the  jury,  and  where  inferences  may  arise  from 
facts  proved  or  admitted  where  there  is  no  established  standard  of 
judgment  it  is  the  province  of  the  jury  to  draw  such  mferences. 

Argued  Oct.  7,  1909.  Appeal,  No.  72,  Oct.  T.,  1909,  by 
plaintiffs,  from  judgment  of  C.  P.  No.  5,  Phila.  Co.,  Dec.  T., 
1906,  No.  3,358,  for  defendant  non  obstante  veredicto  in  case 
of  James  M.  Vansant  and  Addle  K.,  his  wife,  v.  John  Mc- 
Menamy. Before  Bice,  P.  J.,  Henderson,  Morrison,  Or- 
LADY,  Head,  Beaver  and  Porter,  JJ.    Reversed. 

Trespass  to  recover  damages  for  personal  injuries.  Before 
Rauston,  J. 

In  addition  to  the  facts  stated  in  the  opinion  of  the  Super- 
ior Court  it  appeared  that  the  defendant  at  the  time  of  the 
accident  was  constructing  a  public  road  in  the  course  of  which 
work  he  used  a  stationary  upright  steam  boiler  and  pump  to 
pump  water  from  a  neighboring  creek  into  a  water  wagon. 
The  boiler  had  been  placed  on  the  side  of  the  road.  The  cir- 
cumstances of  the  accident  are  stated  in  the  opinion  of  the 
Superior  CJoiul;. 
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Verdict  for  James  M.  Vansant  for  $200;  and  for  Addie  K 
Vansant  for  $300. 

The  court  subsequently  entered  judgment  for  defendant 
non  obstante  veredicto.    Plaintiffs  appealed. 

Error  amgned  was  in  entering  judgment  for  defendant  non 
obstante  veredicto. 

Henry  Bvdd,  with  him  Franklin  GUkeson  and  Howard  I. 
James,  for  appellants. — ^A  man  doing  a  legitimate  piece  of  work, 
in  a  place  where  he  has  a  right  to  be,  must  perform  that  work 
with  due  regard  to  the  protection  of  the  ri^ts  of  others,  and  it 
is  for  the  jury  to  say  whether,  under  all  the  circumstances,  sudi 
regard  has  been  had:  Menner  v.  D.  &  H.  Canal  Co.,  7  Pa. 
Superior  Ct.  135;  Fisher  v.  Ruch,  12  Pa.  Superior  Ct.  240; 
Louisville,  etc.,  Ry.  Co.  v.  Schmidt,  147  Ind.  638  (46  N.  E. 
Repr.  344);  Knight  v.  Goodyear's  India  Rubber  Glove  Mfg. 
Co.,  38  Conn.  438;  Weller  v.  R.  R.  Co.,  226  Pa.  110. 

Andrew  C.  Wylie,  for  appellee,  cited:  Duvall  v.  R.  R.  Co.,  73 
Md.  516  (21  Atl.  Repr.  496);  Macomber  v.  Nichols,  34  Mich. 
212;  Drayton  v.  R.  R.  Co.,  10  W.  N.  C.  55;  Joyce  v.  Penna. 
R.  R.  Co.,  5.  Pa.  C.  C.  Rep.  392;  Foiihy  v.  Penna.  R.  R.  C!o., 
17  W.  N.  C.  177. 

Opinion  by  Henderson,  J.,  March  3,  1910: 
The  verdict  of  the  jury  acquitted  the  plaintiff  of  contrib- 
utory negligence  and  charged  the  defendant  with  liability  for 
the  injury  complained  of.  The  only  questicm  for  our  consid- 
eration is  the  sufficiency  of  the  evidence  to  establish  the  de- 
fendant's negligence.  Did  the  defendant  owe  any  duty  to 
travelers  driving  horses  along  the  highway  to  safeguard  them 
against  accidents  resulting  from  the  fright  of  their  horses 
excited  by  steam  escaping  from  the  boiler?  Conceding  that 
the  defendant  had  a  right  to  place  his  machinery  in  the  pub- 
lic highway  while  engaged  in  the  work  under  his  charge, 
was  his  duty  performed  if  he  provided  a  boiler  of  a  usual 
type  which  was  equipped  with  a  suitable  steam  gauge  and 
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safety  valve?  The  boiler  was  located  within  a  few  feet  of 
the  place  where  the  plaintiff  came  onto  the  highway  through 
the  lane  leading  down  from  her  home,  and  was  on  the  roadside 
eight  or  ten  feet  from  the  vehicle  tracks.  The  safety  valve 
operated  automatically  at  a  pressure  of  100  poimds,  and 
when  that  pressure  was  reached  steam  escaped  through  the 
open  valve  with  a  sharp,  shriU  noise.  The  boiler  supplied 
steam  for  an  engine  used  in  pumping  water  from  a  nearby 
creek  into  a  water  wagon  used  in  sprinkling  the  road.  One 
of  the  defendant's  servants  had  charge  of  the  boiler  and  was 
familiar  with  its  management.  The  propriety  of  the  use  of 
a  safety  valve  cannot  be  questioned,  but  we  think  the  plain- 
tiff's case  is  not  answered  by  showing  that  it  is  a  usual  and 
necessary  device  on  steam  boilers.  If  it  were  not  only  in- 
dispensable but  beyond  control  of  the  person  in  charge  of 
the  machinery  and  there  were  no  means  of  knowing  when 
there  was  a  liabiUty  to  the  escape  of  steam  from  the  valve 
and  the  consequent  danger  to  a  passing  traveler,  the  defend- 
ant's argument  would  be  convincing,  but  the  evidence  of  the 
defendant's  own  witnesses  discloses  the  fact  that  the  steam 
pressure  could  be  controlled  not  only  by  the  amoimt  of  fire, 
but  by  opening  and  closing  the  fire  door  and  that  it  was  usual 
for  the  person  in  charge  to  open  the  door  to  lower  the  pres- 
sure; and  it  appeared  that  immediately  before  the  occur- 
rence of  the  accident  one  of  the  defendant's  employees  see- 
ing Mrs.  Vansant  driving  down  the  lane  to  the  road  called 
out  to  the  fireman  that  she  was  approaching  and  that  he 
should  open  the  fire  box  door  to  prevent  the  escape  of  steam 
through  the  safety  valve.  This  action  apparently  was  not 
taken  in  time,  for  when  Mrs.  Vansant  was  opposite  the  boiler 
there  was  a  violent  discharge  of  steam  which  frightened  her 
horse  and  thereby  caused  the  injury  shown  to  have  been  re- 
ceived. It  is  a  familiar  rule  that  negligence  is  the.  absence  of 
care  imder  the  circumstances,  and  that  where  the  duty  of 
care  is  not  fixed  but  varies  with  the  circmnstances  the  case  is 
for  the  jury,  and  where  inferences  may  arise  from  facts  proved 
or  admitted  where  there  is  no  established  standard  of  judg- 
ment it  is  the  province  of  the  jury  to  draw  such  inferences. 
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Many  acts  lawful  in  themselves  and  of  an  ordinary  character 
may  become  actionable  because  of  the  circumstances  attend- 
ing their  performance.  The  care  to  be  exercised  in  the  con- 
ducting of  a  particular  operation  is  to  be  r^ulated  by  the 
circumstances  and  conditions.  The  defendant  knew  that  the 
boiler  was  located  on  one  of  the  most  frequently  used  high- 
ways in  the  county^  and  that  an  escape  of  steam  would  occur 
when  the  pressure  exceeded  100  pounds.  He  was  also  charge- 
able with  knowledge  that  a  horse  passing  within  a  few  feet 
of  the  boiler  was  likely  to  be  frightened  by  the  sudden  ex- 
plosion of  the  safety  vaJve.  It  was,  therefore,  his  duty  to 
adopt  such  precautions,  if  any  were  practicaMe,  as  would 
prevent  the  escape  of  steam  when  travelers  were  passing  by 
or  to  warn  them  of  the  imminence  of  such  an  occurrence, 
thereby  afifording  them  an  opportunity  to  avoid  the  danger. 
There  was  nothing  in  the  appearance  of  the  machinery  to 
enable  anyone  traveling  the  road  to  observe  the  lurking  peril 
or  to  give  notice  that  an  explosion  was  about  to  occur.  But 
the  man  in  charge  had  such  knowledge  and  it  was  apparently 
within  his  power  to  reduce  the  pressure  or  to  give  timely 
warning  of  the  danger.  Public  highways  are  primarily  for 
the  use  of  travelers,  and  where  they  are  subjected  to  an  ex- 
ceptional use  the  right  thus  to  do  must  be  exercised  so  as  not 
to  injure  others  lawfully  on  the  road.  The  legislation  regu- 
lating the  use  of  traction  engines  and  motor  vehicles  ex- 
presses the  public  judgment  on  that  subject.  The  use  of  self- 
propelling  machines  is  permitted,  but  subject  to  the  restriction 
that  the  safety  of  other  travelers  be  regarded.  The  Act  of 
June  30,  1885,  P.  L.  251,  makes  it  the  duty  of  any  person  in 
charge  of  a  machine  propelled  by  steam  on  any  public  road 
not  only  to  stop  his  machine  on  the  roadside  when  any 
traveler  with  a  horse  or  horses  shall  have  arrived  within 
300  feet  of  the  machine,  but  also  to  assist  such  passing  team 
until  it  is  safely  by  the  danger.  And  the  Act  of  April  27, 
1909,  P.  L.  265,  requires  the  operator  of  any  motor  vehicle 
on  a  pubUc  highway  when  signaled  so  to  do  by  the  driver  of 
any  horse  or  horses  to  stop  his  machine  and  if  circumstances 
demand  it  to  stop  his  engine  also  until  the  danger  has  been 
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avoided.  It  is  true,  the  defendant  was  not  using  a  machine 
of  either  of  the  classes  described  in  these  statutes,  but  he 
should  be  held  to  a  like  degree  of  care  when  using  a  steam 
machine  on  the  highway  which  was  likely  imder  certain  con- 
ditions to  frighten  teams.  The  safety  of  travelers  is  the  ob- 
ject aimed  at  and  this  can  only  be  secured  by  the  exercise 
of  due  care.  It  is  not  an  excuse  that  the  work  in  which  the 
defendant  was  engaged  was  in  itself  lawful  or  that  it  was 
done  in  the  exercise  of  a  right  if  the  injury  resulted  from  the 
negligent  manner  in  which  it  was  performed.  The  cases  on 
which  the  defendant  reUes  grew  out  of  the  use  of  locomotives 
on  railroads  and  in  each  is  involved  the  principle  that  such  a 
company  using  its  locomotives  in  the  usual  and  ordinary  way 
is  not  responsible  for  the  consequences  of  the  noises  caused 
by  the  ringing  of  the  bell  or  the  escape  of  steam  through  the 
whistle  or  safety  valve.  The  bell  and  whistle  are  well-known 
means  of  warning  and  are  intended  to  attract  the  attention 
and  alarm  persons  and  animals  liable  to  be  in  the  way  of  the 
engine.  They  are  essential  to  the  secure  operation  of  the 
road  and  are  used  on  the  right  of  way  of  the  company.  The 
mere  fact  of  the  noise  is  not  suflScient,  therefore,  to  charge 
the  company  with  negligence.  There  may  be  cases,  however, 
as  was  shown  in  Penna.  R.  R.  Co.  v.  Bamett,  59  Pa.  259, 
where  even  in  the  use  of  a  locomotive  whistle  the  company 
may  inflict  an  injury  for  which  it  will  be  liable.  In  that  case 
the  whistle  was  blown  under  a  bridge  over  which  the  plain- 
tifif  was  passing  with  his  team  as  a  result  of  which  his  horses 
took  fright  and  ran  away,  injuring  him  seriously.  The  sound- 
ing of  the  alarm  whistle  as  the  train  was  passing  imder  the 
bridge  was  held  to  be  the  cause  of  the  injury  and  an  act  of 
gross  negligence.  To  the  same  effect  is  Indianapolis  Union  Ry. 
C!o.  V.  Boettcher,  131  Ind.  82,  in  which  it  was  held  that  the 
negligent  or  careless  sounding  of  a  whistle  at  a  public  crossing 
causing  a  horse  to  take  fright  is  an  actionable  wrong.  In  the 
case  of  Duvall  v.  B.  &  0.  R.  R.,  73  Md.  516,  cited  in  support  of 
the  judgment,  the  plaintifif's  horse  was  frightened  by  an  escape 
of  steam  from  an  automatic  valve,  but  in  that  case  there  was 
an  engine  to  which  were  attached  twenty-eight  freight  car& 
Vol.  xli— 33 
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going  up  a  high  grade  and  requiring  a  full  pressure  of  steam. 
The  train  had  reached  the  station  and  was  waiting  to  move 
at  a  moment's  notice.  To  have  slackened  the  fire  would  have 
been  to  deprive  the  engine  of  the  steam  absolutely  necessary 
to  its  movement,  and  in  such  a  case  the  escaping  steam  was 
considered  a  noise  necessarily  incident  to  the  movement  and 
operation  of  the  engine.  The  case  of  Louisville,  etc.,  Ry.  Co. 
V.  Schmidt,  134  Ind.  16,  involved  principally  the  right  of  a 
railroad  company  to  make  noises  usual  in  operating  locomo- 
tives and  necessarily  incident  thereto,  and  the  decision  turned 
on  the  proposition  that  there  was  no  evidence  that  the  noises 
complained  of  could  be  practically  avoided.  The  case  was 
therefore  reversed  and  on  a  second  trial  after  a  change  of  the 
pleadings  charging  a  failure  of  the  company  to  use  the  means 
within  its  power  to  avoid  the  injury  a  verdict  for  the  plain- 
tiff was  sustained.  And  that  was  done  on  evidence  that  while 
the  steam  escaped  automatically  from  the  locomotive  when 
it  had  reached  a  certain  pressure,  still  the  fire  which  produced 
the  steam  was  under  the  control  of  the  engineer  and  fireman 
and  the  jury  was  permitted  to  find  that  the  increase  of  the 
steam  could  have  been  prevented  by  regulating  the  fire  or  by 
opening  the  door  of  the  furnace  or  by  closing  the  dampers. 
In  Drayton  v.  North  Penna.  R.  R.  Co.,  10  W.  N.  C.  55,  the 
plaintiff  was  driving  along  the  public  highway  on  the  brow  of 
a  hill  and  the  defendant's  locomotive  was  on  the  track  twelve 
or  fifteen  feet  below  the  public  highway.  The  report  of  the 
case  shows  that  ''A  slight  noise  of  escaping  steam"  frightened 
the  horse.  There  was  nothing  to  show  that  the  locomotive 
was  in  a  place  where  the  defendant  had  no  right  to  have  it, 
nor  was  there  anything  unusual  in  the  escape  of  the  steam. 
The  company  was  therefore  only  in  the  ordinary  and  Inti- 
mate use  of  its  own  property.  Upon  similar  reasoning,  Fouhy 
V.  Penna.  R.  R.  Co.,  17  W.  N.  C.  177,  was  decided.  There 
a  bell  was  rung  while  a  train  was  passing  along  the  track  on 
Trenton  avenue  in  the  city  of  Philadelphia  in  a  thickly  built 
up  portion  of  the  city.  A  horse  was  frightened,  as  was  claimed, 
by  the  ringing  of  the  bell.  In  disposing  of  the  case  it  was  said 
the  omission  to  ring  the  bell  might  have  been  evidence  of 
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negligence  considering  the  locality  in  which  the  train  was 
moving.  The  distinction  was  made  in  Knight  v.  Goodyear's 
India  Rubber  Glove  Mfg.  Co.,  38  Conn.  438,  between  the  use 
of  a  whistle  on  a  locomotive  and  on  a  factory.  In  the  former 
case  it  was  justified  because  of  the  necessity  of  giving  warn- 
ing and  exciting  fright.  But  in  the  case  of  its  use  on  a  manu- 
factory it  was  held  that  it  must  be  so  used  as  not  to  endanger 
others. 

We  are  unable  to  agree  with  the  conclusion  of  the  learned 
court  below  that  the  defendant  might  subject  the  traveling 
public  on  the  highway  in  question  to  danger  from  fright  of 
their  horses  caused  by  the  explosions  from  the  boiler  used  by 
him  without  liability  for  the  consequences.  In  our  judgment 
it  was  for  the  jury  to  say  whether  under  all  the  circumstances 
the  defendant  exercised  that  care  which  he  ought  to  have 
exercised  and  the  jury  having  found  against  him  on  the  ques- 
tion as  clearly  and  fairly  presented  by  the  trial  judge,  the 
verdict  ought  to  stand. 

The  judgment  is,  therefore,  reversed  and  judgment  is  now 
entered  in  favor  of  the  plaintiff  on  the  verdict. 


Bowser,  Appellant,  v.  Philadelphia. 

MunidpalUies — Setvers^Connection  of  sewera^Ordinances  of  the  city 
of  Philaddphia^Aa  of  May  16,  1891,  P.  L.  75. 

1.  The  Philadelphia  ordinance  of  March  9,  1867,  p.  68,  imposing  a 
charge  of  S7.50  for  a  permit  to  connect  with  the  sewer  was  repealed 
by  the  ordinance  of  March  30,  1889,  p.  142,  which  imposed  a  charge  of 
$4.00  for  such  permit,  and  the  latter  ordinance  was  in  turn  repealed  by 
the  ordinance  of  March  30,  1895,  p.  61,  providing  charges  regulated 
according  to  various  kinds  of  paving,  and  imposing  a  charge  of  SI  .00 
for  a  permit  where  the  street  is  unpaved. 

2.  The  Philadelphia  ordinance  of  March  9,  1867,  which  imposes  a 
charge  of  $7.50  for  a  permit  to  connect  with  a  sewer,  where  the  party 
applying  had  not  contributed  to  the  original  construction  of  the  sewer, 
and  a  charge  of  $3.00  where  the  party  had  contributed  to  the  construc- 
tion, is  invalid  either  as  an  exercise  of  the  police  power,  or  of  the  taxing 
power,  inasmuch  as  it  involves  an  imf air  and-improper  classification. 
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3.  If  ft  property  has  been  benefited  by  the  oonstructicni  <rf  a  mwet 
it  may  be  compelled  to  contribute  to  such  construction  by  special  as- 
sessment in  the  manner  provided  by  the  Act  of  May  16, 1891,  P.  L.  75, 
but  the  city  cannot  arbitrarily  assume  that  the  property  has  been 
benefited  and  exact  for  such  benefit  an  excessive  charge  from  the 
owner  for  the  privilege  oi  connecting  with  the  sewer. 

Argued  Oct.  5,  1909.  Appeal,  No.  238,  Oct.  T.,  1908,  by 
plaintifif.  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  March  T., 
1908,  No.  4,035,  for  defendant  on  case  stated  in  suit  of  Seward 
L.  Bowser  v.  City  of  Philadelphia.  Before  Rice,  P.  J.,  Hen- 
derson, Morrison,  Orlady,  Head,  Beaver  and  Porter,  JJ. 
Reversed. 

Case  stated  to  determine  liability  for  charges  for  permit  to 
connect  with  sewer. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Error  assigned  was  in  entering  judgment  for  defendant  on 
case  stated. 

A.  JJ.  Bannardy  with  him  Wm.  E.  Caveny,  for  appellant. — 
The  liability  for  public  work  is  prima  facie  with  the  public. 
Without  the  special  benefit  there  can  be  no  special  tax :  Phila. 
to  use  v.  Market  Co.,  161  Pa.  522;  West  Third  Street  Sewer, 
187  Pa.  565;  City  of  Erie  v.  Russell,  148  Pa.  384. 

There  was  no  liability  sdde  from  the  assessment  and  the 
lien:  CSty  v.  Matchett,  116  Pa.  103;  Lawrence  v.  ttty,  14  W. 
N.  C.  421;  Com.  ex  rel.  Taylor  v.  Wagner,  24  W.  N.  C.  171; 
Miller  v.  Meadville,  14  Pa.  Dist.  Rep.  27. 

Ernest  Lotvengrund,  assistant  city  solicitor,  with  him  J. 
Hovxjord  Gendell,  city  solicitor,  for  appellee. — No  one  can  read 
the  terms  of  the  ordinance  of  1895  without  being  convinced 
that  the  charges  prescribed  were  for  the  breaking  of  the  street 
alone,  together  with  such  incidental  services,  in  supervising 
the  connection,  etc.,  as  had  theretofore  been  the  subject  of 
separate  charges:  Gilham  v.  Real  Estate  Trust,  etc.,  Co.,  203 
Pa.  24. 

The  difiference  between  assessments  or  taxes  and  such  a 
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charge  as  is  here  in  question  is  manifest.  Such  taxes  or  assess- 
ments operate  in  invitum.  They  must  be  paid  by  the  person 
or  property  against  which  they  are  assessed,  whether  willingly 
or  not:  Borough  of  McKeesport  v.  Rdler,  147  Pa.  532;  Fisher 
V.  Harrisburg,  2  Grant,  291;  Erie  v.  Church,  105  Pa.  278; 
Olive  Cemetery  Co.  v.  City,  93  Pa.  129. 

Charges  like  the  present  one  have  often  been  sustained  by 
the  Supreme  Court  of  this  state,  and  by  the  county  courts,  as 
valid  and  proper  regulations:  Gilham  v.  Real  Estate  Trust, 
etc.,  Co.,  203  Pa.  24;  Com.  v.  Wagner,  24  W.  N.  C.  171;  Bos- 
well  V.  aty,  15  W.  N.  C.  169;  Opinions  City  Solicitor,  Phila., 
1884,  pp.  80, 84;  1887,  p.  45;  1889,  p.  45. 

That  an  owner  desiring  gas,  water  or  sewer  connections  must 
conform  to  reasonable  regulations  with  respect  to  pajonent 
therefor  is  decided  among  other  cases  in  Altoona  v.  Shellen- 
belter,  6  Pa.  Dist.  Rep.  544;  Bower  v.  U.  G.  I.  Co.,  37  Pa. 
Superior  a.  113;  Miller  v.  Gas  Co.,  206  Pa.  254;  Reading  v. 
Shepp,  13  Pa.  C.  C.  Rep.  634;  Com.  v.  Phila.,  132  Pa.  288; 
Girard  life  Ins.  Co.  v.  Phila.,  88  Pa.  393;  Brumm's  App.,  22 
W.  N.  C.  137. 

Ordinances  allowing  an  abatement  to  those  who  have  paid 
assessments  upon  municipal  improvements,  from  their  taxes 
on  the  same  property,  are  valid  and  constitutional  if  duly  au- 
thorized: Franklin  v.  Hancock,  204  Pa.  110;  Erie  v.  Griswold, 
5  Pa.  Superior  a.  132. 

In  many  cases  outside  of  this  state  similar  regulations  have 
been  sustained,  requiring  contribution  to  the  cost  of  sewers 
upon  connection  therewith,  irrespective  of  any  right  to  levy  a 
municipal  assessment  upon  the  laying  of  the  sewer,  or  in  ad- 
dition to  such  assessment.  See  Carson  v.  Brockton  Sewerage 
Conunission,  182  U.  S.  398  (21  Sup.  a.  Repr.  '860);  Hill  v. 
St.  Louis,  159  Mo.  159  (60  S.  W.  Repr.  116);  Hermann  v. 
State,  54  Ohio,  506  (43  N.  E.  Repr.  990);  Ranlett  v.  Lowell, 
126  Mass.  431;  2  Dillon,  Municipal  Corp.  (4th  ed,),  sees.  805 
et  seq. 

Opinion  by  Porter,  J.,  March  3, 1910: 

The  parties  agreed  upon  a  case  stated  which  set  forth  the  fol- 
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lowing  facts  material  to  the  determination  of  the  question  in- 
volved :  Bowser  is  the  owner  of  a  tract  of  land  at  the  comer  of 
Wingohocking  and  North  Sixteenth  streets  in  the  city  of  Philar 
delphia.  He  erected  upon  this  property,  in  1906,  thirteen 
houses  fronting  on  Wingohocking  street  and  twenty-nine 
houses  fronting  on  North  Sixteenth  street;  no  one  of  said  forty- 
two  properties  had  a  frontage  exceeding  sixteen  feet.  The 
city  in  the  exercise  of  its  police  power  had  ordained  that  these 
houses,  respectively,  must  be  connected  with  the  public  sewer 
in  the  street  upon  which  they  fronted.  The  plaintiff,  on  Au- 
gust 16,  1906,  applied  to  the  city  authorities  for  permits  to 
make  the  sewer  connections  for  said  forty-two  houses,  thirteen 
of  the  connections  to  be  made  with  the  Wingohocking  street 
sewer  and  twenty-nine  with  that  on  North  Sixteenth  street. 
He  tendered  to  the  proper  officers  the  sum  of  $42.00,  contend- 
ing that  the  sum  of  $1.00  for  each  permit  was  all  that  he  could 
lawfully  be  required  to  pay;  the  streets  being  unpaved.  The 
officer  of  the  city  asserted  that  the  amount  which  the  plaintiff 
was  by  the  law  required  to  pay  for  said  permits  was  $357,  that 
is  $8.50  for  each  permit,  the  said  amount  being  made  up  of 
$1.00  charged  for  opening  the  street  and  $7.50  charged  for 
making  the  sewer  connection;  and  refused  to  issue  the  permits 
unless  that  amount  was  paid.  The  plaintiff  would  have  been 
liable  to  a  penalty  if  he  had  failed  to  connect  the  houses  with 
the  sewer,  and  he  would  have  been  liable  to  a  penalty  if  he  had 
made  the  connections  without  obtaining  the  permits.  It  was 
thereupon  agreed  between  the  plaintiff  and  the  city  that  if  the 
plaintiff  would  pay  the  $357  which  the  officer  of  the  city  de- 
manded, such  payment  should  not  be  considered  voluntary, 
and  the  plaintiff  should  be  entitled  to  sue  for  and  recover  any 
part  of  the  charge  which  was  excessive.  The  plaintiff  th^ 
paid  the  amount  under  protest,  and  the  permits  were  issued. 
It  was  further  agreed,  in  the  case  stated,  that  the  sewer  in 
Wingohocking  street  had  been  constructed  by  the  city  in  the 
year  1899,  that  the  entire  cost  thereof  had  been  paid  by  the 
city,  and  that  no  abutting  property  had  been  assessed  for 
said  construction,  the  same  being  then  rural  property.  The 
sewer  in  North  Sixteenth  street  had  been  constructed,  in  1884, 
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by  William  F.  Shaw,  the  owner  of  a  property  to  the  south  of 
that  now  owned  by  plaintiflF;  that  Shaw  had  constructed  this 
sewer  at  his  own  expense,  under  the  provisions  of  sec.  8  of  an 
ordinance  of  May  12, 1866,  p.  142,  by  force  of  which  the  sewer 
became  a  public  one  after  the  lapse  of  ten  years,  which  period 
expired  in  1894.  The  ordinance  of  the  city  approved  March  9, 
1867,  p.  68,  provided :  "That  from  and  after  May  1st,  1867,  any 
person  who  shall  be  the  owner  or  lessee  of  premises,  desiring 
to  connect  with  any  of  the  sewers  in  a  street,  shall  make  ap- 
plication at  the  Department  of  Surveys,  upon  a  book  pre- 
pared for  that  purpose,  and  shall  pay  for  such  privilege  of  con- 
nection the  sum  of  $7.50  for  all  premises  not  exceeding  sixteen 
feet  in  width,  ....  except  they  shall  have  paid  proportion- 
ately for  the  construction  of  said  sewer,  in  which  case  the  sum 
of  $3.00  shall  be  paid."  The  second  section  of  the  ordinance 
of  the  city  approved  March  30,  1895,  provided  that  no  road- 
way of  any  street  shall  be  opened,  nor  any  street  tunneled 
"for  the  purpose  of  making  connection  with  or  repairing  any 
underground  service  laid  thereunder  imtil  a  permit  to  do  so 
shall  have  been  obtained"  by  application  to  the  bureau  of 
highways.  The  chief  of  said  bureau  is  thereupon  required 
to  furnish  the  applicant  with  a  certificate  setting  forth  the 
charges  and  costs  of  permit  as  provided  in  sec.  3.  Upon  pay- 
ment of  the  sum,  "and  upon  the  presentation  of  a  receipt 
therefor,  duly  signed  by  the  receiver  of  taxes,  the  applicant 
shall  be  entitled  to  receive  a  permit  from  the  bureau  or  bureaus 
having  charge  of  the  particular  part  or  parts  of  the  under- 
ground service  desired  to  be  connected  with  or  repaired,  which 
permits,  duly  signed  by  the  chief  of  the  bureau  shall  be  full  and 
sufficient  authority  for  such  applicant  to  break  the  street, 
subject  only  to  the  supervision  of  the  various  bureaus  as  pro- 
vided by  law."  By  sec.  3  of  this  ordinance  the  charges  are 
regulated  according  to  the  various  kinds  of  paving  laid  in  the 
streets  in  which  the  connection  is  to  be  made,  which  is  to  be 
repaved  by  the  city  authorities,  and  the  charge  for  a  permit 
where  the  street  is  unpaved  is  fixed  at  $1.00.  Both  Wingo- 
hocking  street  and  North  Sixteenth  street  at  the  location  in 
question,  are  unpaved.    The  city  bases  its  right  to  retain  the 
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amount  which  it  compelled  the  plaintiff  to  pay  upon  the  pro- 
visions of  the  ordinances  above  recited,  contending  that  ap- 
plicants for  permits  must  pay  the  aggregate  of  the  amounts 
fixed  as  the  charge  for  a  permit  under  each  ordinance.  The 
plaintiff  acquired  the  property  in  question  long  after  the  city 
had  constructed  and  paid  for  the  sewer  in  Wingohocking  street 
and  after  the  sewer  constructed  by  Shaw  in  North  Sixteenth 
street  had  become  a  public  sewer.  He  had  not  contributed  to 
the  cost  of  the  construction  of  either  of  these  sewers,  nor  had 
any  of  his  predecessors  in  title  so  contributed.  The  court  be- 
low, being  of  opinion  that  the  city  was  entitled  to  exact  the 
entire  amount  paid  by  the  plaintiff  entered  judgment  in  favor 
of  the  city,  and  the  plaintiff  appeals. 

The  case  stated,  while  particularly  reciting  the  provisions  of 
the  ordinances  hereinbefore  quoted,  specifically  agreed  that 
all  acts  of  assembly  and  all  other  ordinances  of  the  city  bearing 
upon  or  relating  to  the  question  involved  should  be  taken  to  be 
a  part  of  the  case  stated,  as  if  the  same  had  been  set  forth  at 
length.  The  counsel  for  both  parties  have,  under  this  pro- 
vision of  the  case  stated,  referred  to  and  commented  upon  the 
effect  of  the  provisions  of  an  ordinance  approved  March  30, 
1889,  which  ordained  that  thereafter  "all  persons  dedring 
to  connect  with  any  water-pipe,  sewer,  drain  or  conduit,  or 
desiring  to  open  any  public  highway  for  any  other  purpose, 
shall  pay  four  dollars  for  a  permit  therefor  ....  which  pay- 
ment shall  include  all  privileges  of  connections,  all  services  to 
be  rendered  by  any  officer  of  the  city,  the  ferrules  supplied  by 
the  Bureau  of  Water,  and  for  repaving  over  such  connections 
when  required."  The  seventh  section  of  the  ordinance  ap- 
proved March  30,  1895,  above  referred  to,  repealed  all  ordi- 
nances or  parts  of  ordinances  inconsistent  therewith.  The 
appellant  contends  that  the  ordinance  of  March  9,  1867,  was 
repealed  by  the  ordinance  of  March  30, 1889,  which  was  in  turn 
repealed  by  the  ordinance  of  March  30,  1895,  and  that,  there- 
fore, the  exaction  by  the  city  officers  of  $7.50  as  a  charge  for 
each  sewer  connection,  imder  the  alleged  provisions  of  the 
ordinance  of  1867,  was  without  lawful  authority.  The  appel- 
lant further  contends  that  even  if  the  ordinance  of  March  9, 
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1867,  has  not  been  repealed  by  the  later  ordinances,  the 
ordinance  is  invalid,  as  applied  to  the  sewers  in  question,  for 
the  reason  that  it  is  an  attempt  by  the  municipality  to  impose 
upon  the  owner  of  property  a  part  of  the  cost  of  constructing 
the  sewers,  under  circumstances  and  in  a  manner  not  au- 
thorized by  any  statute.  The  reply  of  the  learned  counsel  for 
the  city  to  the  first  contention  of  the  appellant  is  that  the 
ordinance  of  1895  prescribed  charges  for  the  breaking  of  the 
pavement  of  the  street  alone,  and  has  no  bearing  upon  the 
charges  for  a  permit  to  make  connection  with  the  sewer;  and, 
as  to  the  second  groimd  of  objection  by  the  appellant,  asserts 
that  the  charge  of  $7.50  imposed  by  the  ordinance  of  1867,  for 
a  permit  to  make  connection  with  a  sewer,  is  a  charge  for  the 
use  of  the  sewer  and  not  an  imposition  upon  the  owner  for  a 
part  of  the  original  cost  of  the  construction  of  the  sewer. 

The  ordinance  of  1867,  assuming  for  the  present  that  the 
charges  thereby  imposed  might  lawfully  have  been  held  ap- 
plicable to  the  sewers  with  which  the  appellant  desired  to  con- 
nect his  prop)erty,  related  to  sewers  alone  and  charges  for  the 
privilege  of  making  connection  therewith,  leaving  upon  the 
parties  making  the  connection  the  duty  to  restore  the  street  to 
its  former  condition.  The  ordinance  of  1889,  above  quoted, 
changed  the  pre-existing  system,  fixed  a  flat  charge  of  S4.00  for 
a  permit  to  do  any  of  the  things  in  the  ordinance  designated, 
and  relieved  the  party  of  the  obligation  to  repave  the  street, 
which  duty  the  city  expressly  assumed.  What  did  the  permit 
provided  for  by  this  ordinance  authorize  the  person  receiving 
it  to  do?  The  language  of  the  ordinance  is  very  broad:  "All 
persons  desiring  to  connect  with  any  water-pipe,  sewer,  drain 
or  conduit,  or  desiring  to  open  any  public  highway  for  any 
other  purpose,  shall  pay  four  dollars  for  a  permit  therefor." 
The  manifest  purpose  of  this  ordinance  was  to  require  a  person 
to  take  out  a  permit  to  do  the  thing  which  rendered  the  open- 
ing of  the  highway  necessary;  if  he  desired  to  connect  with  a 
sewer  or  do  any  other  thing  of  which  the  opening  of  the  high- 
way was  a  necessary  incident  he  must  take  out  a  permit,  for 
which  he  must  pay  S4.00.  The  ordinance  is  not  silent  as  to  the 
rights  which  vested  in  the  person  receiving  the  permit;  those 
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rights  included  "all  privileges  of  connections,  all  services  to  be 
rendered  by  any  officer  of  the  city,  ....  and  for  repaving 
over  such  connection."  The  purpose  and  effect  of  this  ordi- 
nance was  to  fix  a  uniform  charge  for  permits  to  make  con- 
nections with  sewers,  etc.,  or  opening  any  public  highway  for 
any  other  purpose,  and  at  the  same  time  to  provide  for  the 
preservation  of  the  surfaces  of  streets  in  proper  condition,  by 
making  the  charge  for  a  permit  sufficient  to  restore  the  paving 
over  the  connection,  which  duty  the  city  assumed.  There  can 
be  no  question  that  the  ordinance  of  1889  repealed  all  prior 
ordinances,  including  that  of  1867,  which  imposed  different 
charges  and  provided  other  regulations  than  those  established 
by  the  later  ordinance.  The  city  thiis  assumed  the  exclusive 
right  to  repair  its  own  streets;  withdrawing,  very  properly, 
the  right  which  it  had  formerly  delegated  to  irresponsible 
parties.  The  uniform  rnte  established  by  this  ordinance  for 
the  right  to  make  connection  with  a  sewer,  or  do  anything 
which  involved  opening  a  public  highway,  applied  to  all  streets, 
without  regard  to  whether  they  were  paved  or  unpaved.  The 
development  of  the  city  and  the  vast  increase  of  traffic  upon 
the  streets  rendered  necessary  the  introduction  of  new  kinds  of 
pavement,  the  cost  of  repairing  openings  in  which  necessarily 
was  greatly  increased.  The  expense  of  restoring  pre-existing 
conditions  in  an  unpaved  street  is  necessarily  very  much  less 
than  that  involved  in  a  street  paved  with  sheet  asphalt,  after 
an  opening  has  been  made  in  the  highway.  This  consideration 
no  doubt  led  to  the  enactment  of  the  ordinance  of  1895,  which 
established  a  scale  of  prices  for  the  permits  which  it  authorized, 
based  upon  the  character  of  the  surface  of  the  street  to  be 
opened.  The  purpose  for  which,  in  nearly  all  cases,  an  owner 
desires  to  open  a  street  is  that  he  may  connect  his  property 
with  a  public  sewer  or  some  other  underground  utility  to  which 
the  land  within  the  lines  of  the  streets  of  a  city  may  properly 
be  subjected.  The  purpose  is  a  lawful  one,  but  its  exercise  is 
subject  to  proper  regulation  by  the  municipality,  under  its 
police  power.  In  the  exercise  of  this  power  the  city  enacted 
the  ordinance  approved  March  30,  1895.  Any  careful  reading 
of  this  ordinance  can  only  lead  to  the  conclusion  that  its  pur- 
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pose  was  to  regulate  the  ''  making  connection  with  or  repairing 
any  underground  service"  laid  under  any  street.  The  ordi- 
nance prohibits  the  opening  of  the  highway  until  a  permit  to  do 
so  shall  have  been  obtained;  it  bases  the  charges  for  a  permit 
upon  the  character  of  the  surface  of  the  street;  it  requires  the 
application  to  be  made,  primarily,  to  the  bureau  of  highways, 
presumably  because  the  officers  of  that  bureau  know  whether 
the  street  is  paved  and,  if  so,  the  character  of  the  pavement; 
it  requires  the  chief  of  that  bureau  to  furnish  the  applicant 
with  a  certificate  setting  forth  the  charges  and  costs  of  the 
permit,  but  it  does  not  authorize  that  bureau  to  issue  the  per- 
mit. The  applicant  must  pay  the  amount,  which  the  chief  of 
the  bureau  of  highways  has  certified  to  be  chargeable  for  the 
permit,  to  the  receiver  of  taxes,  who  is  required  to  sign  a  re- 
ceipt for  same.  The  applicant,  upon  presentation  of  this  re- 
ceipt, is  "entitled  to  receive  a  permit  from  the  bureau  or 
biu'eaus  having  charge  of  the  particular  part  or  parts  of  the 
underground  service  desired  to  be  connected  with  or  repaired, 
which  permit,  duly  signed  by  the  chief  of  the  bureau  shall  be 
full  and  sufficient  authority  for  such  applicant  to  break  the 
street,  subject  only  to  the  supervision  of  the  various  bureaus 
as  provided  by  law;"  and  the  city  assumes  the  duty  and 
reserves  the  right  to  repair  the  street.  The  ordinance  repeals 
all  prior  inconsistent  ordinances.  The  applicant,  upon  pay- 
ment of  the  charges,  is  entitled  to  receive  a  permit  from  the 
bureau  or  bureaus  having  charge  of  a  particular  part  of  the 
underground  service  desired  to  be  connected  with  or  repaired. 
The  applicant  desires  to  connect  with  a  particular  part  of  the 
underground  service,  the  ordinance  requires  him  to  pay  the 
charge  fixed  and  declares  that  upon  presentation  of  a  receipt 
for  that  payment  he  shall  be  entitled  to  receive  a  permit  from 
the  bureau  having  charge  of  that  particular  part  of  the  under- 
ground service.  A  permit  to  do  what?  Manifestly  the  permit 
thus  provided  for  is  a  permit  to  do  the  thing  which  he  has  been 
required  to  declare  that  he  desired  to  do;  make  connection  with 
or  repair  the  underground  service.  The  ordinance  then  pro- 
vides that  the  permit  thus  secured  shall  be  full  and  sufficient 
authority  for  such  applicant  to  break  the  street.    The  permit 
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has  been  issued  by  the  bureau  having  charge  of  the  under- 
ground service,  and  the  bureau  of  highwajrs  is  required  to  re- 
spect that  authority  and  permit  the  street  to  be  opened.  The 
applicant,  having  obtained  his  permit,  is,  in  accomplishing  the 
purpose  of  his  desire,  connecting  with  or  repairing  the  under- 
ground service,  "subject  cmly  to  the  supervision  of  the  various 
bureaus  as  provided  by  law."  The  conclusion  that  this  ordi- 
nance repealed  all  prior  ordinances  fixing  different  charges  for 
permits  of  this  character  cannot  be  avoided.  The  appellant, 
under  the  ordinances  of  the  city,  could  not  lawfully  be  re- 
quired by  the  city  oflBcers  to  pay  more  than  $1.00  for  each  of 
the  forty-two  permits  involved  in  this  transaction. 

With  regard  to  the  second  contention  of  the  appellant,  that 
the  discrimination  in  the  ordinance  of  1867  between  those  who 
had  contributed  to  the  construction  of  a  sewer  and  those  who 
had  not  so  contributed,  imposing  a  greater  charge  for  sewer 
connection  upon  the  latter,  renders  the  excessive  charge  in- 
valid, as  to  the  sewers  with  which  we  are  now  dealing,  we  are 
convinced  that  the  discrimination  attempted  by  the  city  can- 
not be  sustained.  The  argument  on  behalf  of  the  city  that  the 
charge  of  $7.50  for  each  permit  issued  to  a  party  who  had  not 
contributed  to  the  original  construction  of  the  sewer  is  merely 
a  charge  for  the  use  of  the  sewer,  and  not  an  imposition  by  the 
city  of  a  part  of  the  cost  of  the  original  construction,  is  not 
well  founded.  The  ordinance  does  not  designate  this  charge 
as  one  made  for  the  use  of  the  sewer,  nor  does  anjrthing  in  the 
ordinance  warrant  an  implication  that  it  was  so  intended  by 
the  city  authorities.  If  it  be  assumed  that  the  city  may  impose 
a  yearly,  or  other  periodical  charge,  for  the  use  of  the  sewer, 
that  charge  must  be  imposed  in  a  manner  which  fairly  indi- 
cates its  character.  An  ordinance  imposing  a  charge  for  the 
use  of  a  sewer,  annually  or  for  any  other  period,  must  be  uni- 
form as  to  all  who  use  the  sewer  in  the  same  manner  and  to 
the  same  extent.  There  might,  possibly,  be  a  classification 
imposing  varying  charges  upon  different  classes  of  sewer  con- 
nections, but  that  classification  must  have  some  relation  to  the 
use;  the  extent  or  character  of  the  burden  which  the  connec- 
tion places  upon  the  pubHc  sewer.   A  classification  based  upon 
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whether  or  not  an  owner  had  contributed  to  the  cost  of  the 
original  construction  of  a  public  sewer  has  no  relation  to  the 
extent  or  character  of  the  burden  which  any  connection  places 
upon  the  public  sewer,  cannot  sustain  a  discrimination  in 
charges  for  the  use  of  the  sewer,  and  is  invalid.  If  the  ordi- 
nance of  1867  be  considered  as  an  exercise  of  police  power  on 
the  part  of  the  city  for  the  purpose  of  regulating  the  streets 
and  sewers  and  connections  made  therewith,  it  at  once  be- 
comes apparent  that  the  charge  of  $7.50  for  a  permit  to  a  per- 
son who  had  not  originally  contributed  to  the  construction  of 
the  sewer,  while  a  person  who  had  so  contributed  received  the 
same  permit  upon  the  payment  of  only  $3.00,  is  a  discrimina- 
tion against  the  former  not  permissible  in  an  ordinance  of  this 
character.  An  ordinance  imposing  charges  in  the  exercise  of 
the  police  power  must  be  uniform,  the  charges  upon  all  who 
exercise  the  right  or  acquire  the  privilege,  imder  circumstances 
precisely  similar,  must  be  the  same.  There  may,  it  is  true,  be  a 
proper  classification  in  such  charges,  but  that  classification 
must  have  some  relation  to  the  thing  done  or  the  burden  im- 
posed upon  the  public.  No  classification  can  be  sustained 
which  is  foimded  upon  something  entirely  unconnected  with 
the  act  done  or  exercise  of  police  supervision  required  or  public 
burden  at  present  imposed.  If  the  ordinance  of  1867  be  con- 
sidered as  an  attempted  exercise  of  the  power  of  taxation,  it  is 
invalid  for  the  reason  that  it  imposes  unequal  burdens  upon 
persons  who  desire  to  connect  with  the  sewer,  and  the  munici- 
pality was  without  statutory  authority  to  impose  a  local  tax  in 
this  manner.  That  the  property  was  rural  at  the  time  the 
sewers  were  constructed  was  agreed  upon  in  the  case  stated, 
and  it  is  conceded  by  counsel  for  the  city  that  the  Acts  of 
April  8,  1864,  P.  L.  324;  March  27,  1865,  P.  L.  791,  and 
March  30,  1866,  P.  L.  354,  which  authorized  the  city  to  assess 
property  for  benefits  resulting  from  construction  of  a  sewer 
according  to  the  foot-front  rule,  did  not  warrant  an  assessment 
in  that  manner  in  these  cases.  The  sewer  on  North  Sixteenth 
street  was  constructed  and  paid  for  by  Shaw,  the  cost  and  ex- 
pense of  such  construction  not  having  been  contributed  to  by 
the  city  to  any  extent  whatever.   The  power  of  the  legislature 
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to  authorize  the  imposition,  by  the  municipality,  of  a  local 
tax  upon  property  peculiarly  benefited  by  a  public  improve- 
ment is  well  recognized  and  firmly  established.  When  the 
character  of  the  property  is  such  as  to  warrant  it  the  tax  may 
be  imposed  according  to  the  foot-front  rule,  and  in  other  cases 
according  to  the  benefits,  the  effect  upon  the  market  value  of 
each  particular  property,  to  be  assessed  by  viewers,  or  in  some 
cases  by  a  jury.  Whichever  system  of  assessment  is  adopted, 
the  foundation  upon  which  the  imposition  rests  is  the  right  of 
the  city  to  be  reimbursed  for  an  expenditure  made  for  an  im- 
provement which  has  resulted  in  a  benefit  j)eculiar  to  the 
property  assessed,  as  distinguished  from  that  accruing  to  the 
general  public.  The  principle  upon  which  taxation  of  this 
nature  rests  is  not  to  be  expanded  so  as  to  permit  the  imposi- 
tion of  a  special  local  tax  upon  property  for  benefits  alleged 
to  have  resulted  from  a  work  which  has  cost  the  municipality 
nothing.  No  local  special  assessment  for  benefits  alleged  to 
have  resulted  from  the  construction  of  the  North  Sixteenth 
street  sewer,  which  was  built  and  paid  for  by  Shaw,  could, 
therefore,  be  sustained .  The  sewer  in  Wingohocking  street  was, 
in  1899,  built  and  paid  for  by  the  city;  the  property  was  then 
rural,  and  if  it  was  peculiarly  benefited  by  the  construction 
of  the  sewer  the  Act  of  May  16, 1891,  P.  L.  75,  and  its  supple- 
ments afforded  a  means,  and  the  only  means,  of  imposing  and 
collecting  a  special  local  tax  to  the  amount  of  those  peculiar 
benefits.  The  right  of  the  city  to  exact  and  the  liability  of  the 
property  to  pay,  such  special  assessment,  must  be  determined 
under  the  provisions  of  the  statute  referred  to  and  its  supple- 
ments. It  cannot  be  arbitrarily  assumed,  under  that  statute, 
that  property  has  been  benefited  because  a  sewer  has  been 
constructed  in  the  street  upon  which  it  abuts,  nor,  even  as- 
suming that  it  has  been  benefited,  can  the  amount  of  the  bene- 
fits be  determined  in  any  other  manner  than  that  by  the 
statute  provided.  The  construction  of  a  sewer  may  benefit 
or  it  may  injure  abutting  property;  the  determination  of  the 
question  may  be  dependent  upon  the  nature  of  the  soil, 
whether  the  property  is  above  or  below  grade  and  other  facte 
peculiar  to  each  case:  Fyfe  v.  Turtle  Creek  Borough,  22  Pa. 
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Superior  Ct.  292.  With  regard  to  this  particular  sewer  it  was 
not  within  the  power  of  the  city  to  determine  arbitrarily,  by 
ordinance,  that  the  property  had  been  benefited  by  the  con- 
struction of  the  sewer  and  exact  an  arbitrary  charge,  as  a  com- 
pensation for  such  benefits,  by  requiring  the  appellant  to  pay 
more  for  a  permit  to  connect  with  the  sewer  because  he  had 
not  contributed  to  the  cost  of  the  original  construction. 

The  only  charge  which  the  officers  of  the  city  could  lawfully 
exact  for  the  forty-two  permits  issued  to  the  appellant  was 
that  provided  for  by  the  ordinance  of  March  30,  1895,  which, 
the  streets  being  unpaved,  was  $1.00  for  each  permit,  and  he  is 
entitled  to  judgment  for  the  excefesive  amount  collected. 

The  judgment  is  reversed  and  judgment  is  now  entered  in 
favor  of  the  plaintifif  and  against  the  defendant  for  $315,  with 
interest  from  August  16, 1906,  and  costs. 


Staten  Island  Rapid  Transit  Railway  Company, 
Appellant,  v.  Hite. 

Practice,  C.  P. — Case  stated — Insufficiency  of  statement  as  to  facts. 

1.  In  the  consideration  of  a  case  stated  it  is  necessary  that  all  of  the 
facts  essential  to  the  determination  of  the  question  be  agreed  upon. 
The  court  cannot  go  outside  of  the  case  stated  for  its  facts,  nor  can  it 
assume  them  by  way  of  inference.  What  is  not  set  forth  as  admitted 
must  be  taken  not  to  exist. 

2.  Where  the  parties  to  a  cause  agree  that  the  court  shall  pass  upon 
a  statement  of  claim  and  the  affidavits  of  defense,  as  a  case  stated, 
a  judgment  thereon  will  be  reversed  and  the  case  stated  quashed,  if 
the  appellate  court  on  inspection  of  the  documents  finds  that  they  did 
not  exhibit  a  concurrence  of  the  facts  material  to  a  determination  of  the 
case. 

Argued  Oct.  7,  1909.  Appeal,  No.  70,  Oct.  T.,'1909,  by 
plaintifif,  from  judgment  of  C.  P.  No.  2,  Phila.  Co.,  Sept.  T., 
1908,  No.  4,727,  for  defendant  on  case  stated  in  suit  of  Staten 
Island  Rapid  Transit  Railway  Company  v.  John  Y.  Hite  and 
Louis  Rafeto,  Copartners.    Before  Rice,  P.  J.,  Hendebson, 
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Morrison,  Orlady,  Head,  Beaver  and  Porter,  JJ.     Re- 
versed. 

Assumpsit  to  recover  demurrage  charges  on  cars.    Before 

WiLTBANK,  J. 

The  opinion  of  the  Superior  Court  states  the  case. 
The  court  entered  judgment  for  defendant.    Pkuntiff  ap- 
pealed. 

Error  assigned  was  in  entering  judgment  for  defendant. 

W.  B.  Linn,  for  appellant. 

Wmiam  A,  Glasgow,  Jr.,  with  him  D.  Stuart  Robinson,  for 
appellee. 

Opinion  by  Henderson,  J.,  March  3,  1910: 
The  plaintiff's  claim  is  for  demurrage  charges  growing  out  of 
the  alleged  neglect  of  the  defendants  to  receive  coal  shipped 
to  them  on  cars  consigned  to  St.  George,  Staten  Island,  Coal 
Piers.  An  affidavit  of  defense  was  filed  and  when  the  case 
came  on  for  argument  on  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense  it  was  agreed  by  the  counsel  for 
the  respective  parties  that  the  statement  of  claim  and  the 
affidavit  of  defense  and  amendment  thereof  be  treated  as  a 
case  stated  for  the  judgment  of  the  court,  all  facts  therein  set 
forth  being  admitted  to  be  true  for  the  purposes  of  the  case, 
and  judgment  was  afterward  entered  for  the  defendants 
thereon.  The  arguments  presented  on  the  hearing  of  this  ap- 
peal show  that  the  litigants  are  not  agreed  as  to  the  facts,  and 
that  their  contentions  are  more  appropriate  to  the  consider- 
ation of  a  rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense  than  to  a  case  stated.  The  declaration  avers  that  the 
plcdntifif  is  a  common  carrier  of  bituminous  coal  and  coke  en- 
gaged in  interstate  commerce,  and  that  in  the  course  of  busi- 
ness it  received  from  its  connecting  carrier  for  transportation 
over  its  line  of  road  cars  containing  coal  aqd  coke  received  for 
the  account  of  the  defendant  and  consigned  for  transshipment 
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by  water  at  St.  George,  Staten  Island,  Coal  Kers  on  the  line  of 
the  plaintiff's  road ;  to  which  declaration  is  annexed  a  statement 
showing  the  numbers  of  the  cars  and  the  respective  dates  of 
their  arrival  at  the  piers  and  also  the  dates  of  unloading  or  re- 
consignment  of  the  cars  for  the  calculation  of  the  amount  due 
for  detention.  A  copy  of  the  defendant's  demurrage  rules  is 
also  set  forth  in  the  declaration,  together  with  an  agreement 
in  writing  of  the  defendants  with  the  plaintiff  for  "an  average 
basis"  for  settlement  for  detention.  The  declaration  con- 
tains, therefore,  an  averment  of  complete  performance  of  the 
contract  of  transportation  by  delivery  of  the  cars  at  the  piers, 
and  it  is  with  reference  to  this  feature  of  the  case  that  the  fail- 
ure of  the  parties  to  agree  on  the  facts  appears,  for  while  the 
affidavit  of  defense  does  not  expressly  deny  the  arrival  of  the 
cars  at  the  piers  it  does  allege  that  the  plaintiffs  have  charged 
them  with  demurrage  beguining  with  the  day  of  the  arrival 
of  the  cars  in  the  yards  of  the  plaintiffs  and  it  is  alleged  in  the 
argument  that  these  yards  are  miles  away  from  the  terminus 
agreed  upon  in  the  contract  and  set  forth  in  the  declaration. 
If  we  were  considering  the  case  on  the  rule  for  want  of  a  suffi- 
cient affidavit  of  defense  it  might  be  argued  with  great  confi- 
dence by  the  appellant  that  inasmuch  as  the  declaration  sets 
forth  that  the  cars  arrived  at  the  piers  the  failure  of  the  de- 
fendant to  deny  that  allegation  specifically  would  render  the 
affidavit  of  defense  insufficient  without  an  averment  that  the 
piers  and  the  yards  were  not  in  fact  the  same  place.  But  in 
the  consideration  of  a  case  stated  it  is  necessary  that  all  of  the 
facts  essential  to  the  determination  of  the  question  be  agreed 
upon.  The  court  cannot  go  outside  of  the  case  stated  for  its 
facts,  nor  can  it  assume  them  by  way  of  inference.  What  is 
not  set  forth  as  admitted  must  be  taken  not  to  exist:  Berks 
County  V.  Pile,  18  Pa.  493;  Com.  v.  Howard,  149  Pa.  302. 
The  arguments  of  the  counsel  on  the  respective  sides  indicate 
that  it  might  be  an  important  matter  of  fact  whether  the  cars 
arrived  at  the  piers  or  at  a  storage  yard  of  the  plaintiff  remote 
from  the  point  where  the  delivery  of  the  coal  was  to  be  made 
and  to  which  the  contract  of  transportation  obligated  the 
plaintiffs  to  take  it.  Rule  2  of  the  plaintiff's  demurrage  rules 
Vol.  xli — 34 
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makes  the  *'date  of  arrival  of  the  cars''  the  starting  point  for 
the  computation  of  demurrage,  and  the  important  question  in 
the  case  is,  When  did  the  cars  arrive?  and  that  question  could 
only  be  determined  by  knowing  whether  the  arrival  at  the 
yards  of  the  plaintiff  at  which  time  the  defendants  say  the 
plaintiff's  computation  commenced  was  practically  at  the 
piers  to  which  the  freight  was  consigned.  The  opinion  of 
Judge  McPherson  in  Cent.  R.  R.  Co.  of  N.  J.  v.  Hite  et  al., 
166  Fed.  Repr.  976,  and  the  opinion  of  Judge  Gray  in  the  judg- 
ment of  the  United  States  circuit  court  of  appeals  in  the  same 
case  on  the  consideration  of  the  demurrage  rule  with  particular 
reference  to  the  words  "date  of  arrival"  are  authorities  of 
weight  and  well  reasoned  on  the  facts  there  presented.  No 
contract  of  freightage  or  bill  of  lading  was  shown  in  that  case, 
however,  and  the  understanding  was  that  the  obligation  of  the 
carrier  was  to  deliver  the  coal  at  tide  water  at  Efizabethport. 
It  further  appeared  from  the  testimony  that  the  universal 
custom  and  practice  in  the  conduct  of  the  business  at  that 
port  was  that  on  the  arrival  of  a  shipment  of  coal  from  any 
shipper  or  consignor  the  cars  containing  the  same  were  placed 
in  the  yard  of  the  defendant  company  within  convenient 
reach  of  its  pier  in  the  harbor  and  that  when  the  company  re- 
ceived notice  that  a  vessel  was  placed  alongside  the  pier  by  the 
shipper  the  cars  were  shunted  onto  the  pier.  It  was  accord- 
ingly held  that  when  the  cars  were  delivered  in  the  yard  of  the 
company  at  the  pier  they  had  "arrived"  within  the  meaning 
of  the  demurrage  rules.  This  conclusion  was  reached  as  will 
be  noted,  however,  on  proof  of  the  practice  in  the  conduct  of 
the  business  at  that  place  and  without  evidence  by  bill  of  lad- 
ing or  other  writing  of  the  precise  terms  of  the  contract  of 
shipment.  It  may  be  that  the  facts  susceptible  of  proof  in  the 
appellant's  case  bring  it  within  the  reasoning  of  the  opinions 
referred  to,  but  we  are  unable  to  find  in  the  affidavit  of  de- 
fense an  agreement  that  an  arrival  at  the  yards  of  the  company 
was  an  arrival  at  the  pier.  The  appellant  urges  that  the  ap- 
pellee by  uniting  in  the  stipulation  for  a  case  stated  has  ad- 
mitted all  the  averments  of  the  declaration.  In  like  manner 
it  may  be  replied  the  appellant  admits  the  averments  of  the 
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affidavit  of  defense  and  unless  these  documents  exhibit  an 
agreement  on  the  facts  material  to  a  determination  of  the  case 
there  is  no  harmony  of  the  parties  as  to  what  the  facts  are. 
We  are  of  the  opinion  that  the  declaration  and  affidavit  of  de- 
fense and  the  supplemental  affidavit  of  defense  do  not  show  an 
agreement  on  the  facts  as  to  a  material  feature  of  the  case. 

The  judgment  is  therefore  reversed,  the  case  stated  quashed 
and  the  record  remitted  to  the  court  below  with  a  procedendo. 


Parke's  Case. 


Lunacy—- Act  of  May  28,  1907,  P.  L.  292— Receiver— AppairUment  of 
receiver — Allowance  to  wife. 

Under  the  Act  of  May  28, 1907,  P.  L.  292,  it  is  within  the  sound  dis- 
cretion of  the  court  of  common  pleas  to  appoint  a  temporary  receiver 
of  the  estate  of  an  insane  or  feeble-minded  person,  and  to  direct  that 
out  of  an  estate  of  9240,  S3.00  a  week  should  be  paid  to  the  wife  of  the 
lunatic,  and  SI. 75  per  week  to  the  poor  district  responsible  for  his  sup- 
port in  an  insane  asylum. 

Argued  Oct.  11,  1909.  Appeal,  No.  108,  Oct.  T.,  1909,  by 
the  managers  for  the  Relief  and  Emplojrment  of  the  Poor  of 
the  Township  of  Germantown,  from  order  of  C.  P.  No.  5, 
Phila.  Co.,  March  T.,  1909,  No.  2,805,  appointing  temporary 
receiver  and  decreeing  allowance  in  Re  Francis  H.  B.  Parke,  a 
Lunatic.  Before  Rice,  P.  J.,  Henderson,  Morrison,  Or- 
LADY,  Head,  Beaver  and  Porter,  JJ.   Affirmed. 

Petition  for  appointment  of  temporary  receiver. 

Petition  for  allowance. 

From  the  record  it  appeared  that  Francis  H.  B.  Parke,  a 
lunatic,  committed  to  the  State  Hospital  for  the  Insane  at 
Norristown  at  the  expense  of  the  Germantown  Poor  District, 
had  an  estate  of  about  $240  in  cash. 

The  court  entered  the  following  decrees  upon  the  respective 
petitions ; 
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And  now,  to  wit,  April  23,  1909,  upon  consideration  of  the 
foregdng  petition,  it  is  ordered  and  decreed  that  Paul  Reilly, 
temporary  receiver  of  Francis  H.  B.  Parke,  a  lunatic,  do  de- 
liver possession  of  a  small  gold  watch  and  fob  in  his  possession 
to  Cora  W.  Parke,  the  wife  of  said  Francis  H.  B.  Parke,  and 
that  the  sum  of  $1.75  per  week  be  paid  to  the  managers  for  the 
Relief  and  Employment  of  the  Poor  of  the  Township  of  Ger- 
mantown,  after  payment  of  the  expenses  of  the  temporary 
receivership. 

And  now,  to  wit,  April  23,  1909,  upon  consideration  of  the 
foregoing  petition,  on  motion  of  Charles  A.  Chase,  Esq.,  at- 
torney for  petitioner,  the  court  do  order  and  decree  that  the 
sum  of  $3.00  per  week  be  paid  by  the  temporary  receiver  to  the 
said  petitioner,  Cora  W.  Parke,  wife  of  the  said  Francis  H.  B. 
Parke,  for  the  maintenance  and  support  of  herself  and  her  said 
minor  child  until  further  order  of  the  court. 

Errors  assigned  were  the  decrees  of  the  court. 

T.  TrtLxtun  Hare  and  Henry  B.  Hodge,  for  appellant.— The 
appeal  in  this  case  is  not  taken  simply  for  the  purpose  of  re- 
covering the  small  fund  on  hand,  though  that  remedy  is 
sought,  but  for  the  purpose  of  having  authoritative  decision 
upon  the  subject  of  the  personal  estate  of  indigent  lunatics. 

The  act  of  1907  is  aimed  to  protect  the  property  of  lunatics. 

The  act  of  1836  takes  away  from  a  lunatic  charged  on  a 
poor  district  his  personal  property,  and,  therefore,  such  lunatic 
has  no  personal  property  for  the  act  of  1907  to  operate  upon. 
Such  personalty  is  the  poor  district's  property. 

Paid  RieUy,  with  him  Charles  A.  Chase,  for  appellee. — In 
Misselwitz's  Lunacy  Case,  177  Pa.  359,  and  cases  therein  cited, 
it  was  held  by  the  Supreme  Court  that  it  is  a  matter  of  sound 
discretion  of  the  court  below  whether  or  not  it  will  app(Hnt  a 
temporary  custodian  or  receiver  pendente  lite  to  prevent  mis- 
management or  waste  of  a  lunatic's  property. 

As  to  the  right  of  the  court  to  enter  the  decree  from  which 
the  appeal  is  taken,  we  depend  upon  the  provisions  of  the  Act 
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of  assembly  of  May  28, 1907,  P.  L.  292.  Under  the  provisions 
of  this  act,  the  power  is  expressly  given  to  the  court  to  make 
orders  for  the  support  of  the  wife  and  children  of  a  lunatic. 

Opinion  by  Henderson,  J.,  March  3,  1910: 
The  record  does  not  disclose  any  facts  which  require  a 
revereal  of  the  order  appealed  from.  The  case  originated 
under  the  Act  of  May  28,  1907,  P.  L.  292,  providing  for  the 
appointment  of  a  guardian  for  insane,  feeble-minded  or  epi- 
leptic persons  unable  to  care  for  their  property,  on  the  petition 
of  the  wife  of  the  alleged  lunatic.  Pending  a  hearing  on  the 
primary  order  the  court  appointed  a  temporary  receiver  of  the 
estate.  Whether  this  should  be  done  or  not  was  a  matter 
resting  in  the  sound  discretion  of  the  court  having  jurisdiction 
of  the  case.  The  principal  object  of  the  proceeding  is  to  pro- 
vide for  the  care  of  the  estate  and  it  may  be  the  exercise  of  a 
wise  discretion  to  make  such  temporary  provision.  It  would 
be  necessary  to  make  out  a  very  clear  case  of  abuse  of  discretion 
to  warrant  a  reversal  by  this  court  of  such  an  order:  Missel- 
witz's  Case,  177  Pa.  359.  The  receiver  having  been  invested, 
then,  with  the  custody  of  the  property  it  became  subject  to 
the  control  of  the  court.  The  sixth  section  of  the  statute  gives 
full  power  to  the  court  appointing  such  guardian  to  make  an 
allowance  for  the  support  of  the  lunatic  or  feeble-minded 
person  and  his  wife  and  children.  Under  this  authority  the 
court  made  the  provisional  order  complained  of.  It  is  not 
suggested  that  it  is  unreasonable  or  excessive,  and  the  very 
moderate  amount  allowed  would  refute  any  such  allegation. 
The  appellant  only  contends  that  under  the  thirty-third  section 
of  the  Act  of  June  13, 1836,  P.  L.  589,  the  directors  are  author- 
ized to  sue  for  and  recover  any  real  or  personal  property  be- 
lon^g  to  any  poor  person  who  has  become  chargeable  to  their 
district.  Their  case  is  made  up  of  a  petition  not  supported  by 
the  record  of  any  proceeding  nor  is  it  set  forth  that  an  order 
of  relief  had  been  issued  in  favor  of  the  alleged  lunatic  or  that 
any  emergency  had  arisen  which  subjected  the  district  to 
liability  for  his  care.  It  was  held  in  Kennedy  v.  Poor  District, 
15  Pa.  Superior  Ct.  1,  that  there  is  no  liability  to  furnish 
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relief  without  an  order  except  in  cases  of  emergency,  and  that 
without  such  order  no  action  would  lie  against  the  district. 
If  the  case  were  disposed  of  on  the  line  of  the  appellant's 
argument,  therefore,  its  appeal  must  fail  from  lack  of  evidence 
showing  its  liability,  but  the  subject  of  the  appointment  of 
a  guardian  has  not  been  disposed  of  by  the  court  in  which 
it  is  pending,  and  no  good  reason  is  shown  why  the  action  of 
the  court  ought  not  to  be  sustained.  When  we  consider  the 
small  amount  of  the  estate  which  went  into  the  hands  of  the 
receiver  and  the  order  providing  for  the  payment  of  the 
expense  of  maintaining  the  lunatic  in  the  event  that  he  be 
committed  to  the  asylum  the  intervention  of  this  appeal  can 
hardly  be  looked  upon  as  promotive  of  the  welfare  of  the 
ward,  of  his  family  or  advantageous  to  the  appellant.  We 
have  thought  it  advisable  to  thus  dispose  of  the  case  without 
discussing  the  objection  raised  by  the  appellee  that  the  ap- 
pellant has  no  standing  to  take  an  appeal. 
The  decree  is  aflirmed  at  the  cost  of  the  appellant. 


Allen  V.  Rieder,  Appellant. 

Husband  and  wife — Liability  for  necessaries — Provision  for  wife, 
1.  Where  a  husband  has  separated  from  his  wife  and  has  started 
proceedings  for  a  divorce,  but  in  the  meantime  pa3rs  over  to  her  for  her 
maintenance  one-half  of  his  income  of  $6,000  to  $7,000,  and  advertises 
that  he  will  not  be  liable  for  her  debts,  a  furrier  with  whom  the  husband 
and  wife  had  no  prior  dealings  cannot  charge  the  husband  for  a  bill  of 
$225  worth  of  furs  purchased  by  the  wife  and  delivered  to  her  after  the 
separation. 

2r  The  obligation  of  the  husband  for  necessaries  supplied  to  the  wife 
during  coverture  arises  from  the  law  regarding  her  as  his  agent  for  ihsi 
purpose;  and  hence  his  assent  is  implied  to  all  contracts  of  this  kind, 
made  through  her  during  cohabitation.  If  the  husband  has  separated 
from  his  wife  and  has  made  ample  provision  for  her,  the  law  will  pre- 
sume that  the  agency  has  ceased,  and  whoever  deals  with  the  wife  does 
so  at  his  peril. 

Argued  Oct.  5,  1910.    Appeal,  No.  246,  Oct.  T.,  1909,  by 
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defendant,  from  judgment  of  C.  P.  No.  5,  Phila.  Co.,  June  T., 
1907,  No.  508,  on  veixlict  for  plaintifif  in  case  of  George  W. 
Allen  V.  Joseph  Rieder.  Before  Rice,  P.  J.,  Henderson,  Mor- 
rison, Orlady,  Head,  Beaver  and  Porter,  JJ.    Reversed. 

Assumpsit  to  recover  the  price  of  a  Persian  lamb  coat.    Be- 
fore Ralston,  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

The  court  charged  in  part  as  follows: 

Li  this  case,  the  defendant's  position  and  circumstances  of 
life,  his  income,  and  so  forth,  have  been  shown  to  you.  It  was 
testified  before  you  that  Mr.  Rieder  had  never  had  an  account 
at  the  plaintiff's  store.  It  was  also  testified  that  no  inquiry 
was  made  from  Mr.  Rieder  as  to  whether  the  ordering  of  this 
coat  was  correct,  and  whether  he  would  be  responsible  for  it. 

[If  you  find  that  this  coat  was  reasonably  necessary  for  Mrs. 
Rieder,  and  that  it  was  sold  on  the  credit  of  her  husband,  you 
might  render  a  verdict  in  favor  of  the  plaintiff.]  [4]  If,  on  the 
other  hand,  you  should  find  from  the  testimony  that  the  plain- 
tiff had  notice  that  the  defendant  would  not  be  responsible 
for  his  wife's  debts,  and,  notwithstanding  that,  the  plaintiff  de- 
livered the  goods  to  the  wife,  then,  Mr.  Rieder  could  not  be 
held  liable. 

Mr.  Rieder  testified  that  he  was  in  the  habit  of  pajdng  a  cer- 
tain amoimt  to  his  wife,  and  that  she  came  to  his  office  and  got 
the  money  from  the  bookkeeper.  He  testified  that  on  one 
occasion  the  bookkeeper  told  him  that  his  wife  had  informed 
him,  the  bookkeeper,  of  the  purchase  of  this  coat.  Mr.  Rieder 
then  said  that  he  called  up  the  plaintiff's  place  of  business  and 
spoke  to  a  young  lady  there,  who  said  she  would  call  the  mana- 
ger to  the  telephone;  that  a  man  came  to  the  'phone  who  said 
that  he  was  the  manager,  and  that  he  informed  this  man  that 
he  would  not  be  responsible  for  the  bill  for  the  coat,  and  that  if 
the  plaintiff  chose  to  deliver  the  coat  to  his  wife,  they  must 
look  to  her  for  pajrment. 

Mr.  Rieder  produced  a  copy  of  "The  North  American" 
newspaper,  published  December  14,  1906,  and  read  therefrom 


Digitized  by 


Google 


536  ALLEN  v.  RIEDER,  Appellant. 

Charge  of  Court— Arguments.     [41  Fa.  Si^Mrior  Ci. 

a  notice  that  he  would  not  be  responsible  for  articles  sold  to  his 
wife.  [It  was  not  shown  that  this  notice  was  brought  to  the 
attention  of  the  plaintiff,  but  Mr.  Rieder  said  that  the  notice, 
as  he  recollected,  was  inserted  in  the  newspaper  after  he  had 
the  conversation  with  Mr.  Allen's  manager,  and  that  then  the 
coat  had  not  been  delivered.  I  think  the  young  lady  said  that 
it  was  not  delivered  until  December  24.  If  you  find  that  the 
plaintiff  received  notice  from  Mr.  Rieder  that  he  would  not  be 
responsible  for  the  price  of  the  coat,  and  received  that  notice 
before  the  coat  was  delivered,  then  you  should  render  a  verdict 
for  the  defendant.]  [3]  In  order  to  render  a  verdict  for  the 
plaintiff,  you  must  find  that  this  coat  was  reasonably  neces- 
sary for  Mrs.  Rieder  in  the  station  of  life  in  which  she  and  her 
husband  were.  If  you  find  that,  you  could  render  a  verdict  for 
the  plaintiff,  unless  you  find  that  the  plaintiff  had  notice  from 
Mr.  Rieder  that  he  would  not  be  responsible  for  his  wife's 
debts. 

Verdict  and  judgment  for  plaintiff  for  $249.50.  Defendant 
appealed. 

Errors  assigned  among  others  were  (3, 4)  above  instructions, 
quoting  them. 

S.  Morris  Wdn,  for  appellant.— The  instructions  were 
erroneous:  Cany  v.  Patton,  2  Ash.  140;  Com.  v.  Richards,  131 
Pa.  209;  Alley  v.  Winn,  134  Mass.  77;  Cunningham  v.  Irwin,  7 
S.  &  R.  247;  Breinig  v.  Meitzler,  23  Pa.  159;  Spencer  v.  Tisue, 
Add.  316;  Walker  v.  Simpson,  7  W.  &  S.  83;  Graves  v.  Cole, 
19  Pa.  171. 

The  rule  is,  that  where  a  husband  and  wife  parted  by  mutual 
consent  and  such  a  suitable  allowance  is  furnished  the  wife, 
the  husband  is  not  bound  to  pay  any  bills  which  she  may  have 
contracted  as  his  agent.  It  b  enough  that  the  separation  be  a 
matter  of  common  reputation  where  he  resides.  But  to  this 
allowance  two  things  are  requisite :  First,  that  it  shall  be  really 
sufficient  for  the  wife;  second,  that  it  shall  be  regularly  paid. 
If  either  requirement  be  wanting,  a  fact  which  the  seller  must 
ascertain  at  his  peril,  the  wife  is  not  confined  to  her  remedy 
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under  the  deed  of  separation,  if  any,  but  may  pledge  her  hus- 
band's credit:  Calkins  v.  Long,  22  Barb.  97;  Kemp  v.  Down- 
ham,  5  Harrington  (Del.),  417;  Barker  v.  Barney,  8  Johns.  72. 

Where  the  wife  lives  separate  and  apart  from  her  husband, 
the  vendor  is  put  upon  inquiry.  Under  such  circumstances 
the  implied  agency  of  the  wife  to  bind  her  husband  for  neces- 
saries is  revoked :  Cany  v.  Patton,  2  Ash.  140;  Spencer  v.  Tisue, 
Add.  316;  Walker  v.  Simpson,  7  W.  &  S.  83;  Breinig  v.  Meitz- 
ler,  23  Pa.  159;  Cunningham  v.  Irwin,  7  S.  &  R.  247;  Husbands 
on  Married  Women,  pp.  43-45. 

The  notice  published  by  defendant,  December  14,  1906,  m 
the  public  newspaper  of  the  coimty,  which  was  ten  days  before 
the  plaintiff  delivered  the  goods  to  the  defendant's  wife,  is 
sufficient:  N.  Y.  Nat.  Exchange  Bank  v.  Crowell,  177  Pa.  313. 

No  notice  was  necessary :  Cany  v.  Patton,  2  Ash.  140. 

0.  0.  Ladner,  of  Ladner  &  Ladner,  for  appellee. — ^Where  a 
husband  leaves  or  abandons  his  wife  without  cause,  she  is  en- 
titled to  pledge  his  credit  and  bind  him  for  such  necessaries  as 
she  may  require,  notwithstanding  he  publishes  or  gives  notice 
to  tradesmen  that  he  will  not  be  responsible  for  her  debts. 
Giving  his  wife  an  allowance  will  protect  him  only  if  the  jury 
finds  the  allowance  is  adequate  and  sufficient  for  her  needs: 
Husbands  on  Married  Women,  sec.  40,  p.  44;  McGrath  v. 
Donnelly,  131  Pa.  549;  Hodgkinson  v.  Fletcher,  4  Camp.  N.  P. 
70;  Schouler  on  Domestic  Relations,  sec.  66,  p.  103;  Harris  v. 
Morris,  4  Esp.  41;  Pierpont  v.  Wilson,  49  Conn.  450;  Watkins 
V.  De  Armond,  89  Ind.  553;  Llewellyn  v.  Levy,  163  Pa.  647, 

Opinion  by  Head  J.,  March  3,  1910: 

The  plaintiff  in  this  action  seeks  to  recover  the  sum  of 
$225,  the  price  of  a  fur  garment  which  he  made  on  the  order 
of  the  wife  of  the  defendant,  given  in  December,  1906.  The 
coat  was  delivered  to  her  apartment  at  the  Hotel  Lorraine 
in  the  city  of  Philadelphia  on  or  about  December  24  of  that 
year.  The  evidence  adduced  at  the  trial,  which  was  brief 
and  practically  uncontradicted  except  as  to  one  point,  dis- 
dosed  the  following  state  of  facts: 

Some  nine  months  prior  to  the  transaction  the  defendamt 
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and  his  wife  separated  and  since  that  time  had  lived  separate 
and  apart.  At  the  time  of  the  separation  the  family  of  the 
defendant  consisted  of  himself,  his  wife  and  a  daughter. 
The  defendant,  who  was  a  pawnbroker,  was  possessed  of 
an  annual  income  of  from  $6,000  to  $7,000.  The  evidence 
does  not  disclose  the  causes  out  of  which  the  separation  arose, 
but  it  does  show  that  they  were  of  such  character  that  the 
husband  filed  a  libel  in  divorce  which  was  pending  and  await- 
ing trial  at  the  time  of  the  transaction  referred  to.  At  the 
time  of  the  separation  he  provided  for  the  maintenance  and 
support  of  his  wife  and  daughter.  He  paid  regularly  $75.00 
per  month  for  a  suitable  apartment  for  her  at  the  hotel  al- 
ready mentioned.  He  allowed  and  regularly  paid  to  her  in 
cash  $41.50  per  week  to  enable  her  to  maintain  herself.  He 
made  a  further  cash  allowance  of  $10.00  per  week  for  the 
daughter,  and  in  addition  thereto  paid  such  bills  as  she,  the 
daughter,  contracted  for  her  clothing,  etc.  It  will  thus  be 
seen  that  the  defendant  was  turning  over  to  his  wife  after 
their  separation  substantially  the  full  one-half  of  his  income 
for  her  support  and  maintenance.  There  was  never  any 
claim  advanced  by  her  that  the  provision  thus  made  for  her 
was  inadequate  in  proportion  to  the  means  of  her  husband. 
She  filed  no  libel  for  divorce.  She  asked  for  no  alimony 
pendente  lite,  and  appears  to  have  been  satisfied  that  the 
provision  voluntarily  made  for  her  by  her  husband  was  fully 
equal  to  any  demand  she  could  have  legally  enforced  ag«dnst 
him. 

There  had  never  been  any  prior  dealings  between  the 
plaintiff  and  the  defendant  or  his  wife.  Whilst  there  is  some 
dispute  in  the  evidence  as  to  the  assertion  of  the  defendant 
that  he  telephoned  to  the  manager  of  the  plaintiff's  store  a 
notice  that  he  would  not  be  responsible  for  the  payment  of 
the  garment  ordered,  and  that  such  notice  was  within  a  day 
or  two  after  the  order  was  given,  there  is  no  dispute  that 
as  early  as  December  14,  ten  days  or  more  before  the  coat 
was  delivered,  he  caused  to  be  published  in  the  Philadelphia 
"North  American''  a  notice  to  all  persons  warning  them  to 
sell  no  goods  to  his  wife  on  his  credit. 
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With  the  testimony  in  this  condition,  the  learned  counsel 
for  the  defendant  presented  a  point  for  binding  instructions 
which  was  refused,  and  the  case  was  submitted  to  the  jiuy, 
resulting  in  a  verdict  for  the  plaintifif.  The  court  thereafter 
refused  a  motion  for  judgment  n.  o.  v.  and  entered  judgment 
for  the  plaintifif  on  the  verdict. 

The  reason  on  which  the  law  rests  the  liability  of  a  hus- 
band to  pay  even  for  necessaries  furnished  to  his  wife  on  her 
own  order  was  clearly  stated  as  early  as  Cany  v.  Patton, 
2  Ashmead,  140,  by  Judge  King  in  the  following  language: 

"It  is  a  mistaken  notion  to  suppose,  that  a  married  woman 
has,  from  the  marital  relation,  the  right  to  make  contracts, 
even  for  necessaries,  which  shall  be  binding  on  her  husband. 
The  obligation  of  the  husband  for  necessaries  supplied  her 
during  coverture,  arises  from  the  law  regarding  her  as  his 
agent  for  that  purpose;  and  hence  his  assent  is  implied  to 
all  contracts  of  this  kind,  made  through  her  during  cohabita- 
tion: Clancy  on  Married  Women,  23;  1  Salk.  113.  But,  when 
circmnstances  exist,  which  render  such  assent  irreconcilable 
with  truth  or  reason,  the  law  will  not  infer  it.  Such  cases 
are  presented,  ....  where,  as  here,  they  (necessaries)  are 
furnished  after  a  mutual  agreement  to  live  separate,  in  which 
an  adequate  allowance  is  stipulated  to  be  paid,  and  actually 
is  paid  to  the  wife  by  the  husband,  for  her  future  comfort  and 
support.  To  infer,  under  such  a  state  of  facts,  his  assent  to 
her  purchases,  would  be  a  presmnption  strained  against  every 
just  deduction  of  truth." 

This  case  has  been  cited  with  approval  in  almost  every 
decision  on  the  subject  that  has  been  rendered  since  that 
early  day. 

In  Walker  v.  Simpson,  7  W.  &  S.  83,  Mr.  Justice  Kennedy, 
speaking  for  the  court,  uses  this  language : 

"All  persons  suppljdng  either  food,  lodging  or  raiment  to 
a  married  woman  living  separate  from  her  husband  are 
boimd  to  make  inquiries,  and  they  give  credit  at  their  peril: 
2  Kent's  Com.  146,  and  the  cases  there  referred  to." 

In  Com.  V.  Richards,  131  Pa.  209,  Mr.  Justice  Clark  says: 

"If  a  proper  provision  has  been  made  for  a  wife,  her  hus- 
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band  is  not  liable  even  for  necessaries  furnished  for  her  sup- 
port: Cany  v.  Patton,  2  Ashmead,  140;  Alley  v.  Winn,  134 
Mass.  77.'' 

In  speaking  of  the  liability  of  a  husband  for  the  support 
of  his  wife,  or  necessaries  furnished  to  her,  living  separately, 
it  is  said  in  Endlich  &  Richards  on  the  Rights  of  Married 
Women,  sec.  81 : 

"  If  a  proper  provision  is  made  for  the  wife,  the  husband 
is  not  liable." 

As  already  stated,  there  is  no  dispute  about  the  fact  that 
at  the  time  the  wife  of  the  defendant  gave  the  order  to  the 
plaintiff  she  was  living  separate  and  apart  from  her  husband, 
and  that  she  had  been  receiving,  during  the  entire  period 
of  that  separation,  without  objection  or  complaint,  what 
must  be  admitted  to  have  been  an  adequate  provision  for 
her  support.  Under  such  circumstances  her  agency  ceased 
when  the  family  relation  was  broken  up  and  the  parties  be- 
gan to  live  separately,  and  this  leaves  the  plaintiff  in  the 
position  of  seeking  to  bind  an  alleged  principal  for  the  un- 
dertaking of  another  when  in  fact  no  relation  of  principal 
and  agent  existed  at  the  time. 

Even  if  we  regard  the  verdict  of  the  jury  as  having  estab- 
lished that  the  plaintiff  had  no  actual  notice  that  the  wife 
was  living  separate  and  that  her  husband  disclaimed  respon- 
sibility for  her  purchases,  his  situation  is  not  thereby  im- 
proved. As  we  have  already  seen,  the  public  records  of  the 
courts  disclosed  the  fact  that  the  defendant  was  seeking  a 
divorce.  He  had  caused  to  be  published  in  the  public  press 
of  the  city  a  warning  to  all  tradesmen  that  his  wife  was  not 
to  be  regarded  as  his  agent  for  the  purpose  of  purchasing 
goods  on  his  credit.  If  he  were  required  to  give  actual  per- 
sonal notice  to  each  person  with  whom  his  wife  might  under- 
take to  deal,  the  long-established  principle  of  law  already  re- 
ferred to  would  afford  him  no  protection  whatever.  The 
law  casts  some  duty  on  the  dealer  who  undertakes  to  sell 
goods  to  one  person  on  the  credit  of  another.  He  must  know 
that  such  a  relation  still  continues  to  exist  between  the  woman 
wbo  buys  and  the  man  whom  she  seeks  to  charge  with  her 
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purchases  as  would  make  the  latter  legally  responsible  for 
her  acts.  If,  in  point  of  fact,  no  such  relation  exists,  the 
dealer  must  look  to  the  alleged  agent  to  whom  he  sold,  and 
cannot  charge  the  supposed  principal. 

In  treating  this  phase  of  the  case,  Judge  King,  in  the  opin- 
ion cited,  holding  that  no  such  notice  in  fact  to  a  tradesman 
was  necessary  to  exonerate  the  husband,  says: 

"In  Chitty  on  Contracts,  47,  the  decisions  on  this  point 
are  correctly  summed  up  thus:  'In  such  cases,  the  presiuned 
authority  of  the  wife  arising  from  cohabitation,  does  not  ex- 
ist; and  it  is  incumbent  on  a  tradesman  to  make  inquiries, 
and  if  he  trusts  the  wife,  he  does  so  at  his  peril;  for  no  notice 
to  him,  that  the  wife  has  a  separate  maintenance,  is  neces- 
sary, imless  he  has  trusted  her  before,  and  was  not  aware 
of  the  separation/'* 

After  discussing  the  English  cases  on  the  subject,  the 
learned  jurist  thus  concludes: 

"The  implied  agency  created  by  law,  from  the  marital 
relation  between  husband  and  wife,  and  the  moral  obliga- 
tion of  the  husband  to  furnish  her  necessaries,  under  such 
circumstances,  terminates;  and,  when  was  it  supposed,  that 
after  an  agency  has  terminated,  the  principal  is  liable  for 
acts  of  the  agent,  to  all  the  world  except  to  those  to  whom 
he  can  trace  notice  of  such  termination?" 

The  application  of  these  principles  of  the  law  to  the  im- 
disputed  facts  disclosed  by  the  record  before  us  seem  to  us 
to  necessarily  lead  to  the  conclusion  that  the  plaintiff's  case 
failed.  The  learned  trial  court  therefore  should  have  aflSrmed 
the  point  of  the  defendant  for  binding  instructions,  or,  fail- 
ing in  that,  should  have  granted  the  motion  for  judgment 
notwithstanding  the  verdict. 

Judgment  reversed,  and  judgment  is  now  entered  in  favor 
of  the  defendant  notwithstanding  the  verdict.  The  costs  of 
this  appeal  to  be  paid  by  the  appellee. 
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Shimp,  Appellant;  v.  Gray. 

Appeals — Practice — Juriadictian  of  Superior  Court — Affidavit  of  de- 
fense— Supplemental  (affidavit  of  defense. 

1.  Where  the  court  below  has  discharged  a  rule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense  and  the  plaintiff  has  taken  an 
appeal  to  the  Superior  Court,  the  latter  court  will  not  permit  the  de- 
fendant to  file  a  supplemental  affidavit  of  defense,  averring  certain 
facts  which  did  not  come  to  his  knowledge  until  after  the  appeal  had 
been  taken,  though  in  fact  they  happened  prior  to  the  institution  of  the 
suit. 

Hu^sband  and  wife — Agreement  of  separation — Covenants. 

2.  A  valid  agreement  may  be  made  which  provides  for  the  separation 
of  husband  and  wife,  and  for  a  stipulated  allowance  for  her  support 
where  the  separation  is  inevitable  and  immediate,  and  the  validity  of 
such  covenants  has  been  established  by  repeated  decisions.  They  are 
to  be  disposed  of  as  contractual  covenants  without  regard  to  their 
sentimental  source,  and  are  to  be  enforced  and  defended  against  as  any 
other  covenant. 

3.  In  an  action  by  a  wife  against  her  husband  to  recover  a  weekly 
allowance  provided  for  in  articles  of  separation,  an  affidavit  of  defense 
is  sufficient  which  avers  that  the  plaintiff  in  violation  of  covenants  of 
the  agreement  had  the  defendant  arrested  for  nonsupport,  had  mo- 
lested and  annoyed  him  on  the  street,  had  threatened  him,  had  circu- 
lated untrue  stories  about  him,  and  had  piu*chased  goods  and  merchan- 
dise in  his  name,  and  had  endeavored  to  persuade  those  from  whom  she 
had  purchased  to  harass  and  sue  the  defendant. 

Argued  Oct.  8,  1909.  Appeal,  No.  254,  Oct.  T.,  1908,  by 
plaintiff,  from  order  of  C.  P.  No.  2,  Phila.  Co.,  June  T.,  1908, 
discharging  rule  for  judgment  for  want  of  a  sufficient  affidavit 
of  defense  in  case  of  Thomas  Y.  Shimp,  Trustee  for  Mabel 
Brunetta  Gray,  v.  William  A.  Gray.  Before  Rice,  P.  J.,  Hen- 
derson, Morrison,  Orlady,  Head,  Beaver  and  Porter,  JJ. 
Affirmed. 

Assumpsit  to  recover  weekly  allowance.     Before  Sulz- 
berger, J. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Error  assigned  was  in  discharging  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense. 
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Edgar  W.  Lank,  of  Smithers  &  Lank,  for  appellant. 

A.  S.  L.  Shields,  for  appellee. 

Opinion  by  Orlady,  J.,  March  3,  1910: 

The  use  plaintiff  and  the  defendant  were  married  in  1889 
and  thereafter  lived  together  as  husband  and  wife  until 
April  15,  1907,  when  by  reason  of  disputes  and  differeijces, 
they  entered  into  an  agreement  to  live  separate  and  apart 
from  each  other.  The  defendant  covenanted  to  pay  to  his 
wife  for  support  and  maintenance  the  sum  of  $25.00  per  week, 
during  the  term  of  her  natural  life,  or  imtil  her  divorce 
from  the  bonds  of  matrimony;  to  permit  her  to  use  and  oc- 
cupy a  designated  house,  and  the  furniture  and  personal 
property  therein;  to  furnish  free  of  cost  gas  and  fuel  as  might 
be  necessary;  to  keep  the  property  in  repair  and  a  number 
of  minor  matters  fully  set  forth  in  the  written  contract  be- 
tween them.  In  consideration  of  these  promises,  the  plain- 
tiffs severally  covenanted,  promised  and  agreed  to  and  with 
the  defendant,  that  the  wife  would  live  separate  and  apart 
from  him,  and  particularly  that  she  would  not  claim,  demand, 
sue  or  prosecute  him  for  her  support  or  maintenance  (except 
that  special  promise  should  be  broken),  and  to  quote  from 
the  contract,  "nor  shall  she  at  any  time  hereaftA*  molest, 
disturb  or  trouble  him,  for  Uving  separate  and  apart  from 
her,  nor  any  other  person  or  persons  for  entertaining  or  as- 
sociating with  him;  nor  shall  she  without  his  written  consent 
visit  him  or  annoy,  enter  into  any  house,  place  or  office  where 
he  shall  dwell  and  reside  or  be,  nor  come  near,  speak  to  nor 
communicate  with  him,  orally  or  in  writing,  publicly  or  pri- 
vately, directly  or  indirectly  in  any  manner  whatsoever.'' 
She  further  covenanted  that  she  would  not  contract  debts 
in  his  name,  and  some  other  matters  specifically  set  forth 
in  the  contract. 

This  action  was  brought  to  recover  weekly  installments 
which  the  husband  had  refused  to  pay.  In  the  affidavit  of 
defense  which  he  filed  it  is  set  forth,  that  after  December  10, 
1907,  he  refused  to  pay  anything  under  the  terms  of  the  agree- 
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ment,  because  the  wife  had  violated  the  covenants  contained 
in  the  agreement  as  follows:  ''She  caused  the  defendant  to  be 
arrested,  charged  with  desertion  and  nonnsupport;  that  she 
molested,  disturbed  and  troubled  and  annoyed  him  in  many 
ways;  that  she  had  threatened  persons  with  whom  he  asso- 
ciated with  bodily  harm;  that  she  had  frequently  stopped  him 
upon  the  public  highway,  used  vile  and  opprobrious  language 
to  him,  and  threatened  him  with  bodily  harm;  that  she  cir- 
culated untrue  stories  with  reference  to  his  character,  and 
visited  his  friends  and  business  associates  for  the  purpose  of 
injuring  his  character  and  reputation;  that  she  had  purchased 
goods  and  merchandise  in  his  name,  and  endeavored  to  per- 
suade those  from  whom  she  had  purchased  to  harass  and  sue 
the  defendant  to  recover  the  value  of  same;  and  that  during 
the  named  months  she  continued  to  live  in  adultery  with  a 
person  therein  named,''  aU  of  which  facts  were  set  out  fully 
and  at  length  and  verified  by  affidavit. 

The  court  below  discharged  the  rule  for  want  of  a  suffi- 
cient affidavit  of  defense,  and  the  plaintiff  brings  this  appeal. 
The  defendant  presented  his  petition  to  this  court  asking 
leave  to  file  a  supplemental  affidavit  of  defense,  averring  cer- 
tain facts  which  did  not  come  to  his  knowledge  until  after 
the  appeal  had  been  taken  to  this  court,  though  in  fact  they 
happened  prior  to  the  institution  of  this  suit,  and  he  contended 
that  he  had  the  right  to  file  the  supplemental  affidavit  of  de- 
fense in  the  appellate  court,  or  at  any  time  prior  to  the  entry 
of  judgment  in  the  action. 

The  Act  of  June  24, 1895,  P.  L.  212,  by  which  this  court  was 
created,  provides,  that  it  shall  have  no  original  jurisdiction  ex- 
cept that  it  may  issue  writs  of  habeas  corpus,  but  it  shall  have 
excludve  and  final  appellate  jurisdiction  of  all  appeals  which 
are  now  aUowed  to  the  Supreme  Court,  in  the  class  of  cases 
mentioned  in  the  act  and  including  cases  of  this  nature.  The 
record  is  before  us  for  review,  as  of  the  date  when  the  appeal 
was  taken.  It  has  been  frequently  held  that^when  an  amend- 
ment is  merely  formal,  and  introduces  no  new  or  differait 
cause  of  action  depriving  the  opposite  party  of  no  substan- 
tial right,  and  which  ought  to  have  been  made  in  the  court 
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below,  it  will  be  considered  in  the  appellate  court  as  having 
been  made:  Patton  v.  Railway  C!ompany,  96  Pa.  169.  Where 
it  is  apparent  that  a  verdict  erroneously  includes  a  definite 
sum,  a  judgment  may  be  entered  for  the  correct  amount, 
either  in  this  court  or  sent  back  to  the  court  below  for  such 
action :  Emerson  v.  Schoonmaker,  135  Pa.  437.  In  Thornton 
V.  Brinton,  144  Pa.  126,  the  court  held  that  a  merely  formal 
error  was  amendable,  and  it  appearing  that  the  case  had 
been  tried  on  its  merits  between  the  real  parties,  the  amend- 
ment was  allowed  in  the  Supreme  Court  under  the  Act  of 
May  20,  1891,  P.  L.  101.  But  this  case  is  quite  different;  it 
is  sought  to  make  a  substantial  change  in  the  record,  which 
affects  the  subject-matter  involved  and  the  rights  of  the  par- 
ties. In  Com.  V.  Phila.,  180  Pa.  12,  a  petition  for  reargument 
was  presented  for  leave  to  amend  the  return  of  the  city  solic- 
itor, so  as  to  set  forth  certain  reasons  for  his  action  in  the 
matter  involved,  and  was  verified  by  the  aflSdavit  of  the  city 
controller.  The  court  refused  to  allow  the  amendment  to  be 
made,  saying,  "If  it  is  intended  as  an  additional  and  sub- 
stantive ground  of  defense,  application  for  leave  should  have 
been  made  to  the  court  below.  We  prefer  disposing  of  the 
question  which  counsel  for  the  city  and  its  controller  intended 
to  present  for  our  decision,  just  as  it  came  to  us  from  the 
tjourt  below."  Such  has  been  the  course  of  practice  in  this 
court  ever  since  its  organization,  and  we  are  not  disposed  to 
depart  from  it.  The  application  to  file  a  supplemental  affida* 
vit  of  defense  is  refused. 

In  this  state,  a  valid  agreement  may  be  made  which  pro- 
vides for  the  separation  of  husband  and  wife,  and  for  a  stipu- 
lated allowance  for  her  support  where  the  separation  is  in- 
evitable and  immediate,  and  the  validity  of  such  covenants 
has  been  established  by  repeated  decisions.  They  are  to  be 
disposed  of  as  contractual  covenants  without  regard  to  their 
sentimental  source,  and  are  to  be  enforced  and  defended 
against  as  any  other  covenant.  In  Com.  v.  Richards,  131 
Pa.  209;  Scott's  Estate,  147  Pa.  102,  it  was  held  that  if  such  a 
deed  was  not  fraudulently  procured,  and  its  terms  are  not  un- 
reasonable, it  is  a  bar  to  a  proceeding  instituted  in  the  quar- 
VoL.  XLI — 35 
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ter  sessions,  and  whether  the  conditions  exist  in  a  particular 
case,  must  always  be  on  all  the  facts  as  developed,  for  the 
court  below,  and  not  for  the  appellate  court:  Com.  v.  Smith, 
13  Pa.  Superior  Ct.  358;  s.  c,  200  Pa.  363. 

Considerable  stress  has  been  laid  upon  the  proposition  that 
the  plaintifif's  right  is  conditioned  upon  the  question  whether 
the  covenants  are  dependent  or  independent,  but  to  our  mind 
it  is  not  material  in  this  case,  and  the  subtle  distinctions 
that  are  at  times  given  between  dependent  and  independent 
covenants  are  not  of  any  significance  in  this  case.  As  said 
by  the  court  below,  "If  dependent,  the  plaintiff  cannot  re- 
cover; if  independent,  the  defendant  has  a  right  to  set  off 
against  the  plaintiff's  claim  the  damages  he  has  suffered  by 
the  breach  of  his  covenant  against  molestation.  There  is 
therefore  nothing,  either  in  the  state  of  the  law  or  in  the  par- 
ticular facts  of  the  case,  which  could  in  any  way  modify  the 
general  law  of  set-off.  The  defendant  has  averred  that,  which 
if  proved  before  a  jury,  will  entitie  him  to  damages  for  the 
wife's  breach  of  her  covenant  against  molestation.  This  b  a 
question  which  must  be  tried  by  a  jury.^'  Whether  covenants 
are  dependent,  concurrent  or  mutual  depends  on  the  inten- 
tion of  the  parties  ascertained  by  the  application  to  the  con- 
text of  rules  of  interpretation,  from  which  alone  the  fact  is  to 
be  extracted:  Bredin  v.  Agnew,  3  W.  &  S.  300;  lippincott  v. 
Low,  68  Pa.  314;  Lehman  v.  Given,  177  Pa.  580;  and  as  was 
said  in  Keeler  v.  Schmertz,  46  Pa.  139:  "  It  is  the  duty  of  a 
party  seeking  to  enforce  performance  by  the  other  party  to 
make  performance  on  his  part  a  condition  precedent,  and 
tender  or  offer  performance  of  it  when  he  demands  perform- 
ance by  the  other  side." 

The  record  further  discloses  that  the  wife  has  resorted  to 
the  court  of  quarter  sessions  to  compel  the  defendant  to  con- 
tribute to  her  support,  and  further  that  an  Action  in  divorce 
is  now  pending  in  common  pleas  No.  5,  and  an  aUowance 
for  alimony  has  been  granted  for  the  same  amount  per  week 
as  is  stipulated  in  this  contract. 

The  judgment  is  affirmed. 
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Schalcher  v.  BergdoU,  Appellant. 

Principal  and  agent — LiabilUy  of  agent — Covenants, 

1.  An  agent  does  not  become  bound  personally  by  the  covenants 
into  which  he  enters  on  behalf  of  his  principal.  When  it  is  sought  to 
compel  an  agent  to  perform  the  covenants  of  a  contract  made  on  be- 
half of  his  principal  by  an  action  on  the  contract,  it  must  be  shown  that 
he  covenanted  to  be  bound  individually,  or  it  must  be  averred  and 
proved  that  in  making  the  contract  he  acted  without  the  authority  of 
his  principal. 

Setoff— Contract— Aeeumpsit — Action  ex  delicto — Partners. 

2.  The  defendant  in  an  action  of  assmnpsit  may  set  off  a  claim  for 
damages  arising  out  of  the  breach  of  an  independent  contract,  but  the 
terms  of  such  contract  must  be  sufficiently  averred. 

3.  The  defendant  in  an  action  of  assumpsit  cannot  set  off  a  claim  for 
damages  arising  out  of  an  independent  transaction  for  which  he  would 
have  to  bring  an  action  ex  delicto. 

4.  Where  the  plaintiff  in  an  action  of  assumpsit  sues  for  a  debt  due 
him  as  an  individual,  the  defendant  cannot,  without  the  consent  of  all 
the  parties,  set  off  a  claim  against  a  firm  of  which  the  plaintiff  was  a 
member. 

Argued  Oct.  12,  1909.  Appeal,  No.  106,  Oct.  T.,  1909,  by 
defendant,  from  order  of  C.  P.  No.  3,  Plula.  Co.,  Dec.  T.,  1908, 
No.  4,524,  making  absolute  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense  in  case  of  Harry  Schalcher  v. 
Enmia  C.  Bergdoll.  Before  Rice,  P.  J.,  Henderson,  Morri- 
son^ Orlady,  Head,  Beaver  and  Porter,  JJ.   Affirmed. 

Assumpsit  to  recover  compensation  of  personal  services. 
The  facts  appear  by  the  opinion  of  the  Superior  Court. 

Error  assigned  was  order  making  absolute  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense. 

David  J.  Myers,  with  him  Amo  P.  MowUz,  for  appellant, 
cited:  McKelvy  v.  Wilson,  9  Pa.  183;  Blanchard  v.  Hunter, 
7  Pa.  C.  C.  Rep.  562;  Benjamm  v.  Zell,  100  Pa.  33;  Everhart's 
App.,  106  Pa.  349;  HoweU  v.  Kelly,  149  Pa.  473. 
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Jay  Rich  Grier,  with  him  Harry  Schalcher,  for  appellee, 
cited:  Charlton  v.  Allegheny,  1  Grant,  208;  Ahl  v.  Rhoads,  84 
Pa.  319;  Stuart  v.  Com.,  8  Watts,  74;  Bentz  v.  Bentz,  95  Pa. 
216;  Longafelt  v.  Bartsher,  3  P.  &  W.  492;  Jarecki  Mfg.  Co.  v. 
Haymaker,  138  Pa.  541;  Martin  v.  Berens,  67  Pa.  459;  Greena- 
walt  V.  Kohne,  85  Pa.  369. 

Opinion  by  Porter,  J.,  March  3,  1910: 

The  plaintiff  brought  an  action  of  assumpsit,  in  his  indi- 
vidual right,  to  recover  of  the  defendant  for  personal  services, 
as  an  attorney  at  law.  The  defendant  filed  an  affidavit  of 
defense  admitting  the  validity  of  several  items  of  the  claim 
aggregating  $512.60,  but  attempting  to  assert,  by  way  of 
set-off,  a  claim  for  the  sum  of  $1,000,  and  averring  her  right 
to  a  certificate  for  a  balance  of  $487.40.  The  court  below 
held  that  the  affidavit  of  defense  did  not  allege  such  a  con- 
tract between  the  plaintiff  and  the  defendant  as  would  en- 
title the  defendant  to  set  off  in  this  action  the  $1,000  damages 
asserted  to  have  arisen  from  the  breach  thereof,  and  made 
absolute  a  rule  for  judgment  for  want  of  a  sufficient  affidavit 
of  defense,  as  to  the  undisputed  items  of  plaintiff's  claim, 
viz.,  $512.60,  with  leave  to  proceed  to  trial  for  the  balance. 

The  affidavit  of  defense  states  the  claim  which  the  defend- 
ant averred  the  right  to  set  off  as  follows:  "The  defendant 
avers  that  on  or  before  the  30th  day  of  April,  1908,  the  plain- 
tiff, acting  as  a  real  estate  broker  and  agent  for  one  Richard  S. 
Van  Cleave,  the  alleged  owner  of  the  premises  covering  the 
aforesaid  nineteen  houses,  induced  the  defendant  to  sign  an 
agreement  of  sale  for  said  houses  with  said  Van  Cleave,  by 
representing  to  her  that  he  would  be  able  to  sell,  and  so  agreed 
to  sell,  said  houses  before  the  time  limit  mentioned  in  the 
agreement  of  sale  for  settlement  had  expired,  and  that  de- 
fendant would  never  have  to  take  title  to  same,  and  further 
agreed  to  procure  for  her  such  price  or  prices  for  said  houses 
as  would  enable  him  to  return  to  her  the  amount  paid  down 
at  the  time  of  signing  the  said  agreement  of  sale,  a  copy  of 
which  is  hereto  annexed,  and  marked  exhibit  'A,'  together 
with  a  reasonable  profit  thereon,  as  a  result  of  which  repre- 
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sentations  the  defendant  signed  said  agreement  of  sale  on 
the  30th  day  of  April,  1908,  and  then  and  there  deposited 
with  said  plaintiff  the  sum  of  $1,000,  as  earnest  money,  the 
defendant  fully  believing  the  representations  of  the  plain- 
tiff that  he  would  sell  said  houses  before  she  would  be  called 
upon  to  take  title  under  the  said  agreement,  otherwise  she 
would  never  have  entered  into  said  agreement  of  sale  nor 
deposited  said  $1,000  nor  any  other  sum;  but  notwithstand- 
ing his  said  agreement,  the  plaintiff  wholly  neglected  and 
failed  to  procure  said  purchaser  or  purchasers,  and  has  since 
wholly  failed  and  neglected  to  procure  such  purchaser  or 
purchasers;  that  defendant  never  took  title  to  said  houses 
nor  obtained  the  same,  and  that  by  reason  of  the  said  agree- 
ment of  plaintiff  and  his  failure  and  neglect  to  perform  same 
the  defendant  has  lost  the  said  deposit  of  $1,000/'  The 
agreement  of  sale,  attached  to  the  afl5davit  of  defense  and 
marked  exhibit  "A,"  specifically  states  that  it  was  made  on 
April  30,  1908,  "between  Schalcher  &  Company,  agents  for 
Richard  S.  Van  Cleave,  party  of  the  first  part  and  Emma  C. 
Bergdoll,  party  of  the  second  part."  It  is  signed  "Schalcher 
&  Company,  agents,  per  Harry  Schalcher"  and  by  the  de- 
fendant; and  it  was  approved  in  writing  by  Van  Cleave,  the 
owner  for  whom  Schalcher  &  Company  were  acting  as  agents. 
None  of  the  covenants,  with  regard  to  a  resale  of  the  prop- 
erty in  the  interest  of  this  defendant,  averred  in  the  affidavit 
of  defense  appear  in  this  written  agreement,  and  it  is  to  be 
observed  that  the  affidavit  states  that  all  the  alleged  repre- 
sentations and  the  agreement  to  resell  in  her  interest  were 
made  prior  to  the  execution  of  the  written  agreement. 

The  averment  of  the  affidavit  that^  "the  plaintiff,  acting 
as  a  real  estate  broker  and  agent  for  one  Richard  S.  Van 
Cleave,  ....  induced  the  defendant  to  sign  an  agreement 
of  sale  for  said  houses  with  said  Van  Cleave,  by  representing 
to  her  that  he  would  be  able  to  sell,  and  so  agreed  to  sell, 
siud  houses  before  the  time  limit  mentioned  in  the  agreement 
of  sale  had  expired;''  if  it  means  an3rthing,  means  that  this 
plaintiff  made  the  representations  and  agreement,  "acting 
as  the  agent  for  one  Richard  S.  Van  Cleave."    This  is  not 
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an  averment  that  the  plaintiff  made  the  contract  in  his  own 
behalf,  but  as  the  agent  for  Van  Cleave.  The  contract  stated 
is  the  contract  of  Van  Cleave,  acting  through  the  plaintiff  as 
his  agent.  An  agent  does  not  become  bound  personally  by 
the  covenants  into  which  he  enters  on  behalf  of  his  principal. 
When  it  is  sought  to  compel  an  agent  to  perform  the  cove- 
nants of  a  contract  made  on  behalf  <A  his  principal  by  an  ac- 
tion on  the  contract,  it  must  be  shown  that  he  has  cove- 
nanted to  be  bound  individually,  or  it  must  be  averred  and 
proved  that  in  making  the  contract  he  acted  without  the 
authority  of  his  principal.  This  affidavit  fails  to  all^e  that 
Van  Cleave  had  not  authorized  the  plaintiff  to  make  the  rep- 
resentations and  agreement  which  the  affidavit  avers  he 
made  for  Van  Cleave.  The  judgment  might  properly  be 
affirmed  upon  the  ground  above  stated,  without  further  dis- 
cussion. The  averment  of  the  clwn  attempted  to  be  set  off 
is,  however,  fataUy  defective  for  two  additional  reasons: 
1.  If  it  be  assumed  that  the  plaintiff  was  not  the  agent  of 
Van  Cleave  and,  also,  that  he  was  acting  in  his  individual  ca- 
pacity and  not  as  a  member  of  the  firm  erf  Schalcher  &  Com- 
pany, then,  the  only  breach  of  duty  upon  his  part  aU^ed  in 
the  affidavit  is  that  he  had  failed  to  sell  real  estate,  which 
the  plaintiff  was  about  to  enter  into  a  contract  to  purchase; 
but  the  affidavit  entirely  fails  to  aver  that  the  defendant  had 
authorized  and  empowered  the  plaintiff  to  make  sale  of  the 
property  on  her  behalf.  The  all^ation  that  the  [daintiff 
agreed  to  sell  the  property  is  entirely  insufficient,  in  the  ab- 
s^ice  of  an  averment  that  the  defendant  entered  into  a  C(ni- 
tract  with  him  to  sell  the  property,  and  a  statement  of  the 
terms  of  that  contract.  What  authority  had  the  plaintiff  to 
sell  that  property,  upon  what  terms  and  at  what  price?  The 
transaction  out  of  which  the  alleged  claim  which  the  defend- 
ant attempts  to  set  off  arose  was  entirely  independent  of  the 
matters  upon  which  the  claim  of  the  plaintiff  is  founded. 
The  defendant  might  set  off  a  claim  for  damages  arising  out 
of  the  breach  of  an  independent  contract,  but  she  must  suffi- 
ciently aver  the  terms  of  that  contract.  She  cannot  in  this 
action  set  off  a  claim  for  damages  arising  out  of  an  inde- 
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pendent  transaction  for  which  she  would  have  to  bring  an 
action  ex  delicto.  2.  The  averments  of  the  affidavit  of  de- 
fense are  to  be  construed  in  connection  with  the  written 
agreement  exhibit  "A"  thereto  attached  and  made  part 
thereof.  The  affidavit  avers  that  the  plaintiff  was  acting  as 
the  agent  of  Van  Cleave,  but  the  written  agreement  shows  that 
the  agents  of  Van  Cleave  in  the  transaction  were  Schalcher  & 
Company,  a  firm  of  which  this  plaintiff  was  a  member.  The 
agreement  and  representations,  or  misrepresentations,  are 
averred  to  have  been  made  in  the  dealings  with  Van  Cleave 
by  the  agent  who  was  acting  for  Van  Cleave,  and  the  written 
agreement  shows  that  Schalcher  &  Company  were  those 
agents.  The  claim  of  this  defendant,  therefore,  if  she  has  any 
claim,  is  against  Schalcher  &  Company,  the  firm  of  which  this 
plaintiff  is  a  member.  The  action  of  the  plaintiff  is  for  a  debt 
due  him  as  an  individual,  and  the  defendant  cannot,  without 
the  consent  of  all  the  parties,  set  off  a  claim  against  the  firm 
of  which  he  is  a  member:  McDowell  v.  Tyson,  14  S.  &  R. 
300;  Milliken  &  Co.  v.  Gardner,  37  Pa.  456;  Jackson  et  al.  v. 
Clymer,  43  Pa.  79;  Bentz  v.  Bentz,  95  Pa.  216;  Blair,  Admin- 
istrator, V.  Wood,  108  Pa.  278;  Jarecki  Manufacturing  Co.  v. 
Haymaker,  138  Pa.  541;  Jenkins  v.  Rush  Brook  Coal  Co., 
205  Pa.  166. 

The  supplemental  affidavit  of  defense,  which  counsel  for 
the  appellant  have  discussed  in  their  brief,  was  not  filed  in 
the  court  below  imtil  after  the  judgment  had  been  entered  by 
that  court,  and  it  necessarily  follows  that  we  cannot  consider 
it  upon  this  appeal. 

Tlie  judgment  is  affirmed. 
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Lowenstein,  Appellant;  v.  Bax^he. 

Account  stated — Broker — Protest  against  overcharge, 

1.  Where  a  customer  of  a  broker  protests  against  overcharges  of  in- 
terest whenever  accounts  are  rendered  to  him,  such  accounts  rendered 
will  not  be  presimied  to  have  become  accounts  stated. 

Payment — Involuntary  payment — Duress — Protest. 

2.  When  a  party  is  compelled  by  duress  of  his  person,  deeds,  papers, 
or  personal  property  and  the  evidence  of  title  thereto,  to  pay  money 
illegally  demanded,  from  which  the  party  making  the  payment  has  no 
other  means  of  inmiediate  and  adequate  relief,  it  is  not  voluntary  but 
compulsory;  and  he  may  rescue  himself  from  such  duress  by  payment 
of  the  money  under  protest,  and  afterwards,  on  proof  of  the  fact,  re- 
cover it  back. 

3.  A  broker  agreed  to  make  advances  to  a  customer  at  five  per  cent 
interest  and  to  hold  the  stocks  and  securities  purchased  as  security  for 
the  loans.  The  broker  charged  more  than  five  per  cent  interest,  and 
when  the  customer  closed  his  account,  the  broker  refused  to  give  up  the 
securities  unless  the  amount  of  the  disputed  interest  was  paid.  The 
customer  thereupon  paid  the  broker  this  amount  under  protest  and  with 
notice  that  he  intended  to  bring  an  action  to  recover  it  back.  His  state- 
ment of  claim  averred  that  the  stocks  and  securities  and  the  certificates 
which  represented  title  thereto  had  been  in  possession  of  the  defend- 
ants who  kept  the  same  at  their  office  in  the  city  of  New  York,  and  that 
the  plaintiff  did  not  know  the  certificate  number,  nor  could  he  identify 
the  stock.  Held,  (1)  that  the  payment  was  imder  duress,  and  there- 
fore involuntary;  (2)  that  the  plaintiff  was  not  obliged  to  tender  the 
amount  and  then  bring  an  action  of  trover  to  recover  the  securities,  and 
(3)  that  he  could  maintain  an  action  of  assumpsit  to  recover  back  the 
money  involuntarily  paid. 

Submitted  Oct.  12,  1909.  Appeal,  No.  126,  Oct.  T.,  1909, 
by  plaintiff,  from  judgment  of  C.  P.  No.  3,  Phila.  Co.,  Sept.  T., 
1907,  No.  291,  sustaining  demurrer  to  statement  of  claim  in 
suit  of  E.  Lowenstein  v.  J.  S.  Bache  et  al..  Copartners,  trading 
as  J.  S.  Bache  &  Company.  Before  Rice,  P.  J.,  Hendeb- 
SON,  Morrison,  Orlady,  Head,  Beaver  and  Porter,  JJ. 
Reversed. 

Assumpsit  to  recover  back  money  paid  under  duress. 
Demurrer  to  statement  of  claim.    Before  McMichael,  P.  J. 
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The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Error  assigned  was  the  judgment  of  the  court  sustaining 
demurrer  to  statement  of  claim. 

Benjamin  F.  Glazer,  with  him  Maurice  J.  Speiser,  for  ap- 
pellant.— ^The  maxim  that  the  law  does  not  compel  one  to  do  a 
useless  thing  applies  to  the  case  of  tender  of  performance  of  an 
obUgation;  hence  a  tender  is  not  necessary  when  it  appears 
that,  if  made,  it  would  have  been  fruitless.  This  point  has 
been  settled  in  Pennsylvania,  as  well  as  in  other  states,  beyond 
dispute:  Gas  Company  v.  DeWitt,  130  Pa.  235;  Appleton  v. 
Donaldson,  3-  Pa.  381;  Hampton  v.  Speckenagle,  9  S.  &  R. 
212;  Hanna  v.  Phillips,  1  Grant,  253;  Schayer  v.  Com.  Loan 
Co.,  163  Mass.  322  (39  N.  E.  Repr.  1110);  Hoyt  v.  Sprague,  61 
Barb.  497. 

The  pa)maent  of  money  by  the  owner  of  goods  in  order  to  re- 
deem them  from  the  hands  of  a  person  who  unlawfully  with- 
holds them  and  demands  such  money  may  be  treated  as  a  com- 
pulsory payment,  so  that  the  amount  is  recoverable  as  having 
been  obtained  by  oppressive  means.  The  owner  of  goods  may 
have  so  urgent  occasion  for  them  that  the  ordinary  action 
affords  very  imperfect  redress:  Gould  v.  McFall,  118  Pa.  455; 
Thomajs  v.  R.  R.  Co.,  1  W.  N.  C.  621;  Union  Ins.  Co.  v.  Alle- 
gheny, 101  Pa.  250;  Harvey  v.  Bank,  119  Pa.  212;  De  la 
Cuesta  V.  Ins.  Co.,  136  Pa.  62;  White  v.  Heyhnan,  34  Pa.  142; 
Motz  V.  Mitchell,  91  Pa.  114;  Grammes  v.  Emey,  7  Lane.  Law 
Reps.  85;  Joannin  v.  Ogilvie,  49  Minn.  664  (52  N.  W.  Repr. 
217);  Stenton  v.  Jerome,  54  N.  Y.  480;  Lehigh  Coal  &  Navi- 
gation Co.  V.  Brown,  100  Pa.  338;  Doolittle  v.  Luzerne  County, 
6  Kulp,  495;  Steamship  Co.  v.  Young,  89  Pa.  186. 

Samuel  K.  Louchheim,  for  appellees. — Statements  of  ac- 
counts made  in  a  pass  book  and  acquiesced  in  are  conclusive, 
unless  fraud  or  mistake  is  established:  Ruch  v.  Fricke,  28  Pa. 
241;  Tassey  v.  Church,  4  W.  i&  S.  141;  Payne  v.  Nicholas,  2 
Phila.  220;  Lodge  v.  Heron,  3  Phila.  356;  Colket  v.  Ellis,  10 
Phila.  375. 

Where  money  is  paid  voluntarily,  with  knowledge  of  or 
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m6ans  of  knowing  all  the  facts,  or  after  neglect  to  take  ad« 
vantage  of  legal  remedies,  it  cannot  be  recovered  back  on  the 
theory  of  an  implied  promise  from  the  payee  who  received  it  in 
good  faith  and  may  in  equity  and  good  conscience  retain  it: 
Morris  v.  Tarin,  1  Dall.  147;  Natcher  v.  Natcher,  47  Pa.  496; 
Coon  V.  Penna.  Canal  Co.,  3  Kulp,  488;  Mattes  v.  Jamison,  1 
North  Comity,  280;  Gould  v.  McFall,  118  Pa.  455;  Thomas  v. 
Phila.  &  Reading  R.  R.  Co.,  1  W.  N.  C.  621;  Union  Ins.  Co.  v. 
Allegheny,  101  Pa.  250;  Peebles  v.  Pittsbui^,  101  Pa.  304; 
Colwell  V.  Peden,  3  Watts,  327;  Espy  v.  Allison,  9  Watts,  462; 
Carson  v.  McFarland,  2  Rawle,  118;  Hinkle  v.  Eichelbei^ger,  2 
Pa.  483;  Boas  v.  Updegrove,  5  Pa.  516;  Edgar  v.  Shields,  1 
Grant,  361;  Taylor  v.  Board  of  Health,  31  Pa.  73;  Union  Nat. 
Bank  v.  Dereham,  15  W.  N.  C.  541;  Harvey  v.  Bank,  119  Pa. 
212;  De  la  Cuesta  v.  Ins.  Co.,  136  Pa.  62;  Murphy  v.  Cawley, 
7  Kulp,  128;  Sheredine  v.  Gaul,  2  Dall.  190;  Cass  v.  ffigen- 
botam,  27  Hun,  406;  Holton  v.  Brown,  18  Vt.  224. 

Opinion  by  Porter,  J.,  March  3,  1910: 

The  court  below  entered  judgment  in  favor  of  the  defends 
ants  upon  a  demurrer  to  the  statement  filed  by  the  plaintiff  in 
this  action  of  assumpsit.  The  plaintiff's  statement  averred 
that  in  the  year  1902  he  entered  into  an  agreement  with  the 
defendants  to  act  as  his  bankers,  brokers  and  agents  in  the 
buying  and  selling  of  stocks  on  his  behalf  and  in  the  advanc- 
ing of  sums  of  money  on  his  behalf,  in  the  making  of  such  pur- 
chases; and  to  hold  as  collateral  security  for  such  loans  and  ad- 
vances the  stock  of  plaintiff  so  purchased;  that  at  the  time 
plaintiff  so  engaged  the  defendants  to  act  as  his  brokers  and 
agents  it  was  orally  agreed  on  behalf  of  the  defendant  firm 
that  they  would  furnish  said  advances  or  loans  at  a  fixed  rate 
of  five  per  cent  interest,  irrespective  of  the  market  rate  of  in- 
terest; and  said  agreement  to  exist  and  continue  so  long  as  the 
defendants  should  be  permitted  to  act  as  the  plaintiff's 
bankers,  brokers  and  agents;  that  defendants  continued  to  act 
as  plaintiff's  bankers,  brokers  and  agents  until  June  21,  1907, 
purchasing  and  selling  stocks  and  other  securities  from  time  to 
time  and  making  advances  upon  account  of  such  purchases, 
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holding  the  stocks  and  bonds  as  security  for  the  advances,  as 
set  forth  in  detail  in  the  exhibits  attached  to  the  statement; 
that  at  several  dates  specified,  from  December,  1905,  to  March, 
1907,  the  defendants  rendered  to  the  plaintiff  statements  of  the 
purchases  and  sales  of  securities  made  for  him  and  the  sums 
advanced  by  the  defendants  on  account  thereof  and  of  the 
interest  charged  him  for  said  advances;  that  upon  certain 
dates  these  statements  charged  the  plaintiff  with  interest  at  a 
rate  in  excess  of  five  per  cent,  the  amount  of  such  excess  being 
in  each  instance  specifically  set  forth  in  the  plaintiff's  state- 
ment filed  in  this  case,  and  aggregating  $832.84;  that  plidntiff 
repeatedly  protested  to  the  defendants  against  these  over- 
diarges  of  interest  and  demanded  that  the  same  be  stricken 
from  the  account,  and  that  Walter  C.  Louchheim,  one  of  the 
defendants,  on  behalf  of  the  defendant  firm  promised  and  as- 
sured the  plaintiff  that  the  matter  would  be  made  right  and  the 
total  amount  of  overcharge  would  be  credited  and  aUowed  the 
plaintiff  whenever  he  desired  to  withdraw  his  account;  that  on 
Jime  21, 1907,  the  plaintiff  notified  the  defendant  firm  that  he 
desired  to  close  his  account;  that  the  defendants  then  had  in 
their  possession  certain  stocks  and  securities,  enumerated  in 
the  statement,  belonging  to  the  plaintiff  which  they  held  as 
collateral  security  for  the  sums  which  they  had  advanced, 
which  stocks  and  securities  were  kept  by  the  defendants  in 
their  New  York  office  and  the  plaintiff  did  not  know  the  certifi- 
cate numbers  nor  could  he  identify  said  stock;  that  plaintiff 
then  demanded  that  the  total  amount  of  the  interest  over- 
charges be  stricken  from  his  account,  in  accordance  with  the 
agreement  between  him  and  the  defendants,  and  offered  to 
pay  the  defendants  the  balance  justly  due  them,  to  wit :  the 
amount  which  the  defendants  claimed  less  $832.84,  the  total 
amount  of  excessive  charges  for  interest,  and  demanded  the 
return  of  the  stocks  and  certificates  which  the  defendants  held 
as  collateral.  The  statement  further  averred  that  the  defend- 
ant firm,  through  one  of  its  members,  declared  that  they  would 
not  accept  the  sum  which  the  plaintiff  offered,  declined  to  de- 
duct any  part  of  the  excessive  interest  charges,  demanded  the 
full  sum  of  $4,209.74  and  refused  to  deliver  to  plaintiff  the 
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stocks  and  securities  held  by  the  defendants  as  collateral  until 
the  said  sum  was  paid;  that  plaintiff  protested  that  the  sum  iA 
$4,209.74  was  not  justly  due,  and  he  informed  the  defendants 
that  he  would  pay  said  sum  because  they  refused,  without 
such  payment,  to  surrender  the  stocks  and  securities  which 
they  held  as  collateral,  and  that  he  would  bring  suit  against 
them  to  recover  the  amount  which  he  was  thus  compelled  to 
overpay;  and  that  he  did  on  June  21,  1907,  because  the  de- 
fendants refused  to  surrender  to  him  his  stock  without  such 
pa]niient,  cause  to  be  paid  to  the  said  defendants  the  sum  of 
$4,209.74  and  his  stock  was  thereupon  surrendered  to  him. 

The  statement  sufficiently  avers  the  date  upon  which  the 
plaintiff's  cause  of  action  rose,  if  upon  the  facts  stated  he  is 
entitled  to  recover,  and  the  first  ground  of  demurrer  is  not 
well  taken.  The  agreement  as  to  the  rate  at  which  interest  on 
the  advances  was  to  be  charged  is  in  the  statement  set  forth 
in  exact  terms,  the  rate  was  to  be  five  per  centum,  and  the 
second  ground  of  demurrer  cannot  be  sustained.  The  exhiUts 
attached  to  plaintiff's  statement  were  accounts  rendered,  but 
the  averment  of  the  statement,  that  the  plaintiff  protested  to 
the  defendants  against  the  overcharges  of  interest  and  that  the 
defendants  agreed  that  they  would  correct  the  same,  n^atives 
any  presiunption  that  any  one  of  the  accounts  rendered  ever 
became  an  account  stated  between  the  parties;  and  the  third 
ground  of  demurrer  is  without  foundation.  The  court  below, 
as  indicated  by  the  opinion  filed,  did  not  consider  the  state- 
ment defective  for  any  of  the  reasons  above  suggested,  but  de- 
cided against  the  plaintiff's  right  to  recover  upon  the  question 
raised  by  the  last  three  grounds  of  demurrer,  which  squarely 
raise  the  question  of  the  right  of  the  plaintiff  to  recover  the 
money  which  he  paid  to  the  defendants  in  order  to  obtain 
possession  of  his  bonds  and  stocks  and  the  certificates  which 
were  the  evidence  of  title  to  the  same.  The  court  below  held 
that  under  the  facts  averred  in  the  statement  the  payment 
which  the  plaintiff  made  to  the  defendants  in  order  to  obtain 
possession  of  his  property  was  a  voluntary  pajrment  and  could 
not  be  recovered  back. 

The  general  principle  that  money  voluntarily  paid  with  full 
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knowledge  of  the  facts^  in  the  absence  of  fraud,  cannot  be  re- 
covered back,  is  well  settled.  Is  a  payment  of  money  made 
under  the  facts  and  circumstances  averred  in  this  statement  a 
voluntary  payment,  in  contemplation  of  law?  In  one  sense  it 
may  be  said  to  be  voluntary,  for  there  is  no  physical  compul- 
sion upon  him  who  pays.  The  person  of  the  plaintiff  was  under 
no  duress,  but  his  property  and  all  evidence  of  title  thereto 
was  in  the  possession  of  the  defendants,  held  by  them  as  se- 
curity for  a  debt.  The  defendants  had  taken  that  property 
and  the  evidence  of  title  thereto  into  their  possession  as  se- 
curity for  a  debt  and  had  contracted  to  redeliver  it  to  the 
plaintiff  upon  payment  of  the  debt,  with  interest  at  the  rate  of 
five  per  centum.  The  plaintiff  offered  to  pay  the  defendants 
the  amount  due  and  demanded  his  property  in  their  posses- 
sion; defendants  declared  that  they  would  not  accept  the  sum 
due  and  demanded  $832,84  more  than  was  due  and  refused  to 
deliver  the  property  of  plaintiff,  imless  he  complied  with  their 
excessive  demand;  and  plaintiff,  in  order  to  obtain  possession 
of  his  own  property,  paid  the  amount  unlawfully  demanded, 
protesting  against  the  same  and  notif3dng  them  that  he  would 
bring  an  action  to  recover  it. 

The  only  effect  of  a  protest  is  to  show  the  involuntary  char- 
acter of  a  payment  procured  by  duress,  and  the  intention  to 
reclaim  the  money.  There  must  be  compulsion,  actual,  pres- 
ent and  potential,  inducing  the  payment  by  force  of  conditions 
which  render  the  person  or  property  subject  to  the  control  of 
the  party  demanding  payment,  when  the  party  so  paying  may 
give  notice  of  the  illegality  of  the  demand,  his  involuntary 
payment  and  intention  to  reclaim.  When  the  element  of  co- 
ercion is  lacking,  a  mere  protest  or  notice  will  not  change  the 
character  of  the  pa3nnent  or  confer  of  itself  a  right  to  recover, 
although  it  may  be  necessary  in  some  cases,  where  the  element 
of  coercion  is  present,  to  pay  under  protest,  that  is,  with  notice 
of  an  intention  to  reclaim,  in  order  to  repel  the  implication  of 
an  assent :  Peebles  v.  Pittsburg,  101  Pa.  304;  Borough  of  Allen- 
town  V.  Sa^er,  20  Pa.  421;  McCrickart  v.  Pittsbuig,  88  Pa. 
133;  Harvey  v.  Girard  National  Bank,  119  Pa.  212;  De  la 
Cuesta  V.  Insurance  Company,  136  Pa.  62. 
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That  a  contract  may  be  rendered  void  or  a  pajmnent  of 
money  become  involuntary  because  it  is  constrained  by  duress 
of  goods  has  long  been  well  settled.  To  constitute  the  coercion 
which  the  law  will  recognize  as  sufficient  to  render  a  pajrment 
involuntary  there  must  be  some  actual  or  threatened  exercise 
of  power  possessed,  or  supposed  to  be  possessed,  by  the  party 
exacting  payment,  from  which  the  party  making  the  payment 
has  no  other  means  of  immediate  and  adequate  relief.  The 
threat  of  a  distress  for  rent,  when  there  is  no  rent  due,  is  not 
such  duress,  because  the  party  may  replevy  the  goods  dis- 
trained, and  try  the  question  of  liability  at  law.  The  threat 
of  legal  process  is  not  such  duress,  for  the  party  may  plead  and 
make  proof,  and  show  that  he  is  not  liable.  But  when  there  is 
neither  suit  nor  legal  process  of  any  kind,  and  the  goods  of  a 
party  are  unlawfully  detained  until  he  pays  a  smn  illeg&lly  de- 
manded, he  may  pay  under  protest  and  maintain  an  action  to 
recover  the  money.  The  general  rule  may  be  thus  stated: 
when  a  party  is  compelled  by  duress  of  his  person,  deeds, 
papers,  or  personal  property  and  the  evidence  of  title  thereto, 
to  pay  money  illegally  demanded,  from  which  the  party  mak- 
ing the  payment  has  no  other  means  of  immediate  and  ade- 
quate relief,  it  is  not  voluntary  but  compulsory;  and  he  may 
rescue  himself  from  such  duress  by  payment  of  the  money 
under  protest,  and  afterwards,  on  proof  of  the  fact,  recover  it 
back:  Hospital  v.  Philadelphia  County,  24  Pa.  229;  White  v. 
Heylman,  34  Pa.  142;  Motz  v.  Mitchell,  91  Pa.  114;  Lehigh 
Coal  &  Navigation  Co.  v.  Brown,  100  Pa.  338;  Union  Insur- 
ance Co.  V.  City  of  Allegheny,  101  Pa.  250;  Shaw  v.  aty  of 
Allegheny,  115  Pa.  46;  Railroad  Co.  v.  Commissioners,  98 
U.  S.  541;  Harmony  v.  Bingham,  2  Keman,  99;  Stenton  v. 
Jerome  et  al.,  54  N.  Y.  480. 

The  statement  averred  that  the  stocks  and  securities  and 
the  certificates  which  represented  title  thereto  had  been  in 
possession  of  the  defendants,  who  kept  the  same  at  their  office 
in  the  city  of  New  York,  and  that  the  plaintiff  did  not  know 
the  certificate  niunbers  nor  could  he  identify  the  stock.  It  is, 
therefore,  manifest  that  the  plaintiff  could  not  have  main- 
tained replevin  for  the  stock  or  the  certificates  which  were  the 


Digitized  by 


Google 


LOWENSTEIN,  Appellant,  v.  BACHE.  55ft 

562,  (1910).]  Opinion  of  the  Court. 

evidence  of  title  thereto.  The  relief  to  which  he  was  entitled 
was  the  immediate  possession  of  his  property  upon  payment 
of  the  amomit  for  which  it  was  pledged.  He  was  compelled 
to  pay  to  the  defendants  $832.84  more  than  they  were  law- 
fuUy  entitled  to  claim  from  him  in  order  to  obtain  possession 
of  his  property  which  they  held  as  a  pledge,  and  he  had  no 
other  means  of  immediate,  adequate  relief;  he  paid  under  pro- 
test, notifying  them  that  he  would  bring  an  action  to  recover 
it  back.  We  are  constrained  by  the  weight  of  authority  to 
hold  that  this  was  an  involuntary  payment  and  that  plain* 
tiflf  is  entitled  to  recover.  The  case  of  De  la  Cuesta  v.  Insur- 
ance C!o.,  136  Pa.  62,  is  clearly  distinguishable  from  the  one 
with  which  we  are  now  dealing;  there  was  in  that  case  no  prop- 
erty of  the  plaintiff  in  the  hands  of  the  insurance  company  at 
the  time  he  made  the  payment;  the  question  was  as  to  the  rate 
at  which  he  should  agree  to  pay  for  stock  to  be  issued  in  the 
future.  The  stock  was  to  be  i^ued  in  the  future,  no  certifi- 
cates for  the  stock  were  in  existence,  and  the  question  upon 
which  the  parties  differed  was  one  of  law;  the  price  at  which 
the  law  required  the  company  to  issue  the  new  stock  to  the 
old  stockholders.  The  opinion  of  Mr.  Chief  Justice  Paxson 
thus  states  the  view  which  was  taken  of  that  case  by  the  court : 
"The  dilemma  was  the  uncertainty  of  the  law.  There  was  no 
other  pressure  or  duress  that  caused  the  payment.  However 
great  the  uncertainity  of  the  law  may  be  in  a  particular  case,  it 
has  never  been  supposed  to  amount  to  duress  of  either  person 
or  goods."  It  has  been  argued  in  the  present  case  that  the 
plaintiff  after  tendering  the  amount  which  he  admitted  to  be 
due  had  a  remedy  in  an  action  of  trover  against  the  defendants, 
and  he  might  have  recovered  the  value  of  his  securities;  that 
he  was  put  to  his  election  between  this  course  and  voluntarily 
paying  the  money,  and  that,  having  paid  the  money,  he  cannot 
recover.  An  action  of  trover  would  not  have  afforded  the 
plaintiff  the  relief  to  which  he  was  entitled,  the  immediate 
possession  of  his  property;  he  would  have  been  compelled  to 
exchange  his  property  for  a  right  of  action  against  these  de- 
fendants. The  case  of  Astley  v.  Reynolds,  2  Strange,  916,  has 
been  repeatedly  referred  to  with  approval  in  the  opinions  in 
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the  cases  hereinbefore  cited.  In  that  case  the  plaintifiF  had 
pawned  a  lot  of  plate  as  security  for  a  loan  of  twenty  pounds. 
When  he  offered  to  redeem  the  pledge  he  tendered  in  addition 
to  the  principal  a  sum  more  than  sufficient  to  cover  the  in- 
terest to  which  the  defendant  was  entitled;  but  the  latter  de- 
manded ten  pounds  interest.  The  plaintiff  finally  paid  the 
exorbitant  demand  of  defendant,  and  after  securing  posses- 
sion of  his  property  brought  suit  to  recover  the  excess  over  the 
amount  to  which  the  defendant  was  entitled.  It  was  con- 
tended that  the  payment  being  made  with  full  knowledge  of 
all  the  facts,  was  voluntary;  and  that  the  plaintiff  having 
made  a  sufficient  tender  might  have  maintained  an  action  of 
trover  and  conversion,  but  the  court  in  entering  judgment  in 
favor  of  the  plaintiff  said:  "The  plaintiff  might  have  such  im- 
mediate want  of  his  goods  that  an  action  of  trover  would  not 
do  his  business.  Where  the  rule,  volenti  non  fit  injuria,  is  ap- 
plied, it  must  be  where  the  party  had  his  freedom  of  exercis- 
ing his  will,  which  this  man  had  not.  We  must  take  it  that  he 
paid  the  money,  relying  on  his  legal  remedy  to  get  it  back 
again."  The  plaintiff's  statement  in  the  present  case,  set 
forth  a  sufficient  cause  of  action  to  recover  a  specific  sum  of 
money,  and  for  that  amount  he  is  entitled  to  judgment,  upon 
the  demurrer  filed  by  the  defendants. 

The  judgment  is  reversed  and  judgment  is  entered  in  favor 
of  the  plaintiff  and  against  the  defendants  for  S832.84,  with 
interest  on  said  sum  from  June  21,  1907,  and  costs. 


J.  S.  Straflford  Publishing  Company  v.  N.  Stetson  A 
Company,  Appellant. 

Contracts — Construction — Ambigiuma  terms — Evidence — Custom. 

1.  In  the  interpretation  of  a  contract  words  are  to  be  given  their 
plain,  ordinary  and  popular  meaning,  unless  they  have  acquired  a  pe- 
culiar sense  in  respect  to  the  particular  subject-matter,  or  unless  the 
contract  shows  that  the  parties  used  th^n  in  some  other  and  peculiar  ^ 
sense. 
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2.  The  meaning  of  the  terms  of  art  and  technical  phrases  when  em- 
ployed in  a  contract  may  be  proved  by  extrinsic  evidence,  and  in  so  do- 
ing the  rule  which  prohibits  the  introduction  of  evidence  to  alter,  vary 
or  explain  a  written  contract  is  not  violated.  In  receiving  such  evi- 
dence the  court  does  no  more  than  when  it  refers  to  a  lexicon  to  ascer- 
tain the  meaning  of  a  word.  It  is  the  only  means  of  ascertaining  the 
intention  of  the  parties  when  they  enter  into  the  agreement  and  use  an 
ambiguous  expression,  and  when  its  meaning  can  be  thus  ascertained 
it  must  control. 

3.  Where  a  contract  for  the  insertion  of  an  advertisement  in  the 
programme  of  a  vaudeville  theater  states  that  the  insertion  is  ''for  the 
theatrical  season  of  1902  and  1903,"  parol  evidence  is  admissible  to 
show  what  was  understood  in  the  profession  by  the  words  "theatricid 
seascHi,"  as  i^plicable  to  vaudeville  theaters,  but  evidence  as  to  the 
signification  of  the  words  in  connection  with  theaters  of  a  different  kind 
or  class  is  not  admissible. 

Argued  Oct.  12,  1909.  Appeal,  No.  139,  Oct.  T.,  1909,  by 
defendant,  from  judgment  of  C.  P.  No.  3,  Phila.  Co.,  June  T., 
1903,  No.  3,401,  on  verdict  for  plainti£f  in  case  of  J,  S.  Straf- 
ford Publishing  Company  v.  N.  Stetson  &  Company.  Before 
Rice,  P.  J.,  Henderson,  Morrison,  Orlady,  Head,  Beaver 
and  Porter,  JJ.   AflSrmed. 

Appeal  from  judgment  of  magistrate. 

The  material  portion  of  the  contract  upon  which  suit  was 
brought  was  as  follows: 

''Philadelphia,  Nov.  8,  1902. 

"The  publishers  reserve  the  right  to  refuse  any  advertise- 
ment of  an  objectionable  character. 

"Privilege  weekly  change. 

"Keith's  New  Chestnut  Street  Theatre. 

"Insert  our  advertisement  in  the  Keith's  Chestnut  Street 
Theatre  programme  for  the  (no  other  piano  house  Ad.  but 
Blasius  &  Sons)  theatrical  season  of  1902  and  1903,  to  occupy 
space  of  opposite  page  4,  one  page,  for  which  we  agree  to  pay 
ten  dollars  per  week  payable  every  four  weeks." 

At  the  trial  the  defendant  asked  one  of  his  own  witnesses 
the  following  question: 

"Q.  (Contract  dated  August  27,  1902,  between  defendant 
and  Joseph  T.  MacuUey  for  advertising  defendant's  business 
Vol.  xli— 36 
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in  the  theatrical  programme  of  the  Academy  of  Music  for  the 
season  of  1902  and  1903,  shown  to  witness.)  What  was  the 
duration  of  the  season  named  in  that  contract?" 

Objected  to.  Objection  sustained.  Exception  allowed  de- 
fendant. [1] 

"Q.  (Similar  contracts  shown  witness  for  advertising  de- 
fendant's business  in  theatrical  programmes  for  the  theatrical 
season  of  1902  and  1903,  or  thereabouts  in  the  following 
theaters,  namely,  Broad  Street  Theater,  Chestnut  Street 
Theater,  Chestnut  Street  Opera  House,  Park  Theater,  Walnut 
Street  Theater,  Garrick  Theater  and  Girard  Avenue  Theater, 
shown  to  witness),  and  witness  is  asked  to  state  the  duration 
of  the  theatrical  season  in  connection  with  said  contracts." 

Objected  to.  Objection  sustained.  Exception  allowed  de- 
fendant. [2] 

Defendant  presented  these  points: 

2.  If  you  find  from  the  evidence  that  Keith's  New  Chestnut 
Street  Theater  was  open  continuously  throughout  the  years 
1902  and  1903,  from  and  after  the  date  of  the  contract  between 
the  plaintiffs  and  the  defendant,  and  had  no  "season,"  then 
the  contract  is  void  for  imcertainty,  and  you  will  find  a  verdict 
for  the  defendant.  Anstuer:  Refused.  [6] 

3.  Under  all  the  evidence  in  this  case  the  jury  is  directed  to 
find  a  verdict  for  the  defendant.   Ansmer:  Refused.  [7] 

Verdict  and  judgment  for  plaintiff  for  $53.72.  Defendant 
appealed. 

Errors  assigned  among  others  were  (1, 2)  rulings  on  evidence, 
quoting  the  bill  of  exceptions;  and  (6,  7)  above  instructions, 
quoting  them. 

Owen  B.  Jenkins,  for  appellant. — ^The  defendant  should 
have  been  permitted  to  show  by  its  contracts  for  advertising 
for  "the  theatrical  season  of  1902  and  1903"  with  th^ Acad- 
emy of  Music,  the  Broad  Street  Theater,  Chestnut  fetreet 
Theater,  Chestnut  Street  Opera  House,  Park  Theater,  wkinut 
Street  Theater,  Garrick  Theater,  and  Girard  Avenue  Theat^, 
the  duration  of  the  theatrical  season  for  that  year  as  under^ 
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stood  at  these  theaters:  Gratz  v.  Hoover,  16  Pa.  232;  Meighen 
V.  Bank,  25  Pa.  288. 

Tlie  contention  of  the  plamtiff  that  "season"  means  a  year, 
contradicts  all  meaning  of  the  word  f omid  in  either  law  reports 
or  common  speech:  Lovering  v.  Miller,  218  Pa.  212;  Canary  v. 
Russell,  9  N.  Y.  Misc.  Reps.  658. 

Tlie  testimony  shows  that  the  minds  of  the  parties  never 
met.  Each  was  contracting,  if  not  for  the  general  season,  for  a 
different  thing,  and  the  contract  is  void  for  micertainty:  Hall 
V.  Woolen  Co.,  187  Pa.  18. 

If  the  contract  was  for  "Keith's  New  Chestnut  Street 
Theater  theatrical  season,"  it  was  a  contract  regarding  some- 
thing nonexistent,  and  the  contract  is  void:  Riegel  v.  Ins.  Co., 
153  Pa.  134. 

Charles  S.  Wood,  for  appellee. — Oral  evidence  was  ad- 
missible: Montague  v.  Flockton,  L.  R.  16  Eq.  189;  Myers  v. 
Walker,  24  111.  133;  Leavitt  v.  Kennicott,  157  111.  235  (41 
N.  E.  Repr.  737);  Lovering  v.  Miller,  218  Pa.  212. 

Opinion  by  Orlady,  J.,  March  3, 1910: 

The  plaintiff  was  a  publisher  of  theatrical  programmes,  and 
secured  an  order  from  the  defendant  in  writing,  the  substance 
of  which  is:  "Insert  our  advertisement  in  the  Keith's  Chestnut 
Street  Theatre  program  for  the  theatrical  season  of  1902  and 
1903,"  and  the  sole  controversy  in  this  case  turns  on  the  in- 
terpretation to  be  given  to  the  expression  "theatrical  season 
of  1902  and  1903." 

On  the  trial  the  defendant  offered  to  prove,  as  shown  by  con- 
tracts made  by  him  with  advertisers  in  theatrical  programmes, 
the  duration  of  the  theatrical  season  for  1902  and  1903,  in  the 
Broad  street.  Chestnut  street.  Park,  Walnut  street,  Garrick 
and  other  theaters,  and  had  the  offer  been  coupled  with  the 
proposition  that  they  were  similar  in  kind  or  class  to  the  new 
Kath's  Chestnut  Street  theater,  the  testimony  should  have 
been  received,  but  lacking  this,  the  objection  thereto  was 
properly  sustained.  Nor  was  the  contract  void  for  uncer- 
tidnty,  as  urged  by  appellant,  the  effect  to  be  given  the  term 
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"theatrical  season  for  1902  and  1903''  having  been  property 
submitted  to  the  jury  as  follows:  "They  made  a  contract  with 
reference  to  Keith's  new  Chestnut  Street  Theater,  and  they 
made  a  contract  which  had  in  it  a  latent  ambiguity,  that  is, 
they  did  not  specify,  as  they  might  have  done,  the  number  of 
weeks  during  which  the  contract  was  to  be  performed,  but  that 
must  be  explained  by  outside  evidence.  What  is  the  common 
understanding  of  the  term  theatrical  season  in  the  business, 
looked  at  from  the  point  of  view  of  the  parties  at  the  time  they 
made  the  contract  in  relation  to  Keith's  new  Chestnut  Street 
Theater." 

In  the  interpretation  of  a  contract  words  are  to  be  given 
their  plain,  ordinary  and  popular  meaning,  unless  they  have 
acquired  a  peculiar  sense  in  respect  to  the  particular  subject- 
matter,  or  unless  the  contract  shows  that  the  parties  used 
them  in  some  other  and  peculiar  sense.  While  the  new  Keith's 
theater  had  been  opened  for  but  a  few  days  at  the  time  of  mak- 
ing this  contract,  it  was  not  pretended  by  the  defendant  that 
the  general  character  of  the  theater  was  not  known  to  him,  nor 
is  it  claimed  that  it  was  not  properly  designated  as  a  vaudeville 
theater,  nor  that  the  theatrical  season  for  this  particular 
theater  was  any  different  from  that  of  the  usual  vaudeville 
theater.  It  appears  from  the  evidence  that  the  term  "  theatri- 
cal season,"  has  no  general  significance  in  the  profession,  but  it 
has  a  special  meaning  when  applied  to  different  grades  of 
amusement  places,  and  that  the  word  "theater"  may  refer  to 
what  is  popularly  known  as  standard  or  legitimate,  to  the 
opera,  or  to  vaudeville  entertainments.  It  is  practically  con- 
ceded by  the  defendant  that  there  is  a  marked  difference 
amoug  the  theaters  in  regard  to  the  duration  of  their  season, 
and  that  the  "theatrical  season"  as  applied  to  vaudeville 
theaters  consists  of  continuous  performances  for  the  whole 
year,  while  the  length  of  the  season  of  grand  opera  and  some 
standard  theaters  may  and  frequently  does  depend  upon 
whether  there  is  a  stock  or  permanent  company,  whether  a 
particular  building  is  used  by  companies  staying  for  a  period 
of  time  longer  or  shorter  as  may  depend  upon  the  popularity 
of  the  performance,  or  upon  the  particular  time  the  exhilntion 
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is  given,  such  as  the  holiday  season,  the  spring  season,  the  fall 
season.  While  the  proof  is  not  as  satisfactory  as  it  might  have 
been  made,  there  was  suflScient  in  the  record  for  the  court  be- 
low to  submit  to  the  jury  the  one  controlling  question.  The 
meaning  of  the  terms  of  art  and  technical  phrases  when  em- 
ployed in  a  contract  may  be  proved  by  extrinsic  evidence,  and 
in  so  doing  the  rule  which  prohibits  the  introduction  of  evi- 
dence to  alter,  vary  or  explain  a  written  contract  is  not  vio- 
lated. In  receiving  such  evidence  the  court  does  no  more  than 
when  it  refers  to  a  lexicon  to  ascertain  the  meaning  of  a  word. 
It  is  the  only  means  of  ascertaining  the  intention  of  the  parties 
when  they  enter  into  the  agreement  and  use  an  ambiguous  ex- 
pression, and  when  its  meaning  can  be  thus  ascertained  it 
must  control:  Hostetter  v.  Park,  137  U.  S.  30;  34  L.  Ed.  568. 
In  McWilliams  v.  Martin,  12  S.  &  R.  269,  the  words  were  held 
to  be  doubtful,  and  the  point  to  be  inquired  into  was  to  ascer- 
tain the  intent  of  the  parties.  The  court  held  that  if  the  intent 
be  as  doubtful  as  the  words,  inquiry  will  not  aid  in  the  matter; 
but  if  inquiry  will  make  it  plain,  we  ought  to  put  the  construc- 
tion on  it  which  will  best  answer  the  intention  even  though 
the  words  be  doubtful.  In  Lovering  v.  Miller,  218  Pa.  212,  a 
theatrical  contract  in  writing  provided  for  an  engagement  for 
the  regular  season,  but  the  contract  did  not  disclose  what  was 
intended  by  the  words  "regular  season,"  it  was  held  to  be 
proper  to  receive  parol  evidence  to  show  the  common  under- 
standing in  the  theatrical  business  as  to  what  that  term  in- 
cluded, and  that  with  this  evidence,  the  case  should  go  to  a 
jury  to  find  the  exact  terms  of  the  contract.  See  also  Yost  v. 
Anchor  Fire  Ins.  Co.,  38  Pa.  Superior  Ct.  594. 

The  length  of  the  season  at  other  theaters  in  the  city  was 
not  material,  unless  they  were  of  the  same  class  as  this  par- 
ticular theater,  it  being  clearly  shown  that  the  theaters  differ 
so  radically  in  regard  to  their  season  that  what  was  a  custom 
in  one,  did  not  bind  a  person  contracting  in  relation  to  another 
theater  of  an  entirely  different  class  or  type.  The  case  was 
fully  and  carefully  tried  in  the  court  below,  and  we  find  no 
reversible  error  in  the  record  presented  to  us. 

The  judgment  is  aflSrmed. 
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Wilson  V.  Sale,  Appellant* 

Landlord  and  tenant — Covenant  for  quiet  enjoyment — Eviction, 

1.  The  implied  covenant  for  quiet  enjo3nnent  in  a  lease  is  broken, 
where  the  lessee,  without  fraud  or  collusion  after  a  suit  has  been 
brought  against  him  by  a  third  person  asserting  a  paramount  title, 
yields  possession  to  such  person,  and  on  the  trial  of  an  issue  between 
him  and  the  landlord  proves  that  the  third  person  had  title  paramount. 

2.  Where  a  lessee  is  evicted  from  a  portion  of  the  land  demised,  he 
may  in  an  action  against  him  by  the  landlord  to  recover  rent  which  had 
accrued  after  the  eviction  set  up  the  eviction  as  a  defense,  although  the 
deeds  of  both  the  lessor  and  the  person  having  the  paramount  title  to 
the  portion  of  the  land  from  which  the  lessee  was  evicted  are  of  record. 
In  such  a  case  the  lessee  has  a  right  to  rely  upon  the  lessor's  represmta- 
tions  as  to  the  location  of  the  demised  premises  and  the  covenant  of 
quiet  enjo3anent,  and  is  under  no  duty  to  search  the  records  to  ascer- 
tain whether  the  lessor  had  good  title. 

Landlord  and  tenant — Parol  evidence — Evidence — Location  of  land. 

3.  Parol  evidence  may  be  given  to  explain  a  written  lease  so  far  as  to 
give  locality  and  identity  to  the  subject-matter,  and  apply  the  contract 
to  it. 

Principal  and  agent — Scope  of  authority — Misrepresentatione. 

4.  In  determining  whether  a  principal  is  responsible  to  third  perscms 
for  the  misrepresentations  of  his  agent,  it  is  the  i^paient  scope  of  the 
agent's  authority,  and  not  his  actual  instructions,  that  must  govern. 
This  rule  applies  where  an  agent  of  a  lessor  gives  a  wrong  description 
of  the  land  to  the  lessee. 

Landlord  and  tenant — Eviction — Bent, 

5.  Where  a  lessee  is  evicted  from  the  most  valuable  portion  of  the 
land  demised,  he  cannot  subsequently  be  compeUed  to  pay  any  portion 
of  a  quarter's  rent,  where  it  appears  that  distraint  had  been  made  for 
the  entire  quarter's  rent,  and  the  lessor  offers  no  evidence  from  whldi 
the  jury  could  ascertain  the  proportionate  rental  value  of  the  pranises 
retained  by  the  lessee. 

Argued  Oct.  13,  1909.  Appeal,  No.  146,  Oct.  T.,  1909,  by 
defendants,  from  judpnent  of  C.  P.  No.  4,  Phila.  Co.,  Dec.  T., 
1908,  No.  2,869,  on  verdict  for  plaintiff  in  case  of  William  B. 
Wilson  V.  George  T.  Sale,  Agent  for  Alma  V.  Anderson,  Land- 
lord, and  Maurice  Levy,  Constable.    Before  Rice,  P.  J.,  Hen- 
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DER80N,  Morrison,  Orlady,  Head,  Beaver  and  Porter,  JJ. 
Affirmed. 

Replevin  for  goods  distrained  for  rent.   Before  Carr,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

At  the  trial  plaintiff  was  asked  the  following  question: 

"Q.  Before  you  went  into  possession,  please  tell  the  court 
and  jury  whether  Sale  pointed  out  to  you  the  land  you  were 
leasing?'' 

Mr.  Edwards:  That  is  objected  to  as  immaterial  and  irrele- 
vant. 

Objection  overruled.  Exception  noted  for  defendants  by 
direction  of  the  court.  [4] 

The  Court:  "Q.  What  happened?  What  did  Sale  do? 
Did  he  take  you  on  the  ground  and  show  you  the  place? 
A.  He  went  right  on  the  ground  and  pointed  the  ground  out 
to  me  at  the  place.  He  had  to  be  there  anyhow,  he  was  making 
alterations,  and  he  came  around  and  pointed  out  to  me  the 
ground.  We  lived  next  to  it,  and  I  wanted  to  know  where  the 
ground  was,  because  I  knew  they  had  divided  it  up,  and  he 
went  over  the  ground  and  pointed  it  out  to  me." 

The  court  gave  binding  instructions  for  plaintiff. 

Verdict  and  judgment  for  plaintiff  for  six  cents  damages. 
Defendants  appealed. 

Errors  assigned  among  others  were  (3)  in  giving  binding  in- 
structions for  plaintiff,  and  (4)  ruling  on  evidence,  quoting  the 
bill  of  exceptions. 

George  J.  Edwards,  Jr.,  for  appellants. — ^Wilson  had  con- 
structive notice  of  the  Anderson  and  Kindred  titles:  Hill  v. 
Epley,  31  Pa.  331;  Ogden  v.  Porterfield,  34  Pa.  191;  Maul  v. 
Rider,  69  Pa.  167;  Shepheard  v.  Beetham,  L.  R.  6  Ch.  Div. 
697;  Hackett  v.  School  Dist.,  150  Pa.  220. 

This  is  an  attempted  action  of  deceit  under  the  guise  of 
replevin  and  no  evidence  has  been  offered  connecting  Alma 
V.  Anderson  with  any  representation  made  by  Sale:  Keefe  v. 
ShoU,  181  Pa.  90;  Freyer  v.  McCord,  165  Pa.  539;  Graliel  v. 
Wolfe,  186  Pa.  83;  Cox  v.  Highley,  100  Pa.  249. 
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WilMam  H.  Peace,  for  appellee. — ^Appellant's  effort  to  de- 
nominate this  case^  as  based  upon  Sale's  deceit,  is  also  a  mis- 
apprehension of  the  lessee's  legal  rights,  even  thou^  Sale's 
principal  had  no  knowledge  of  his  false  representation: 
Griswold  v.  Gebbie,  126  Pa.  353. 

A  lease  is  an  entire  contract,  and  if  a  tenant  be  evicted  from 
a  portion  of  the  demised  premises  the  entire  lease  is  suspended: 
McClurg  V.  Price,  59  Pa.  420;  Hoeveler  v.  Fleming,  91  Pa.  322; 
Seabrook  v.  Moyer,  88  Pa.  417. 

Physical  expulsion  is  not  now  considered  necessary  to  con- 
stitute an  eviction:  Ross  v.  Dysart,  33  Pa.  452;  Gallagher  v. 
Burke,  13  Pa.  Superior  Ct.  244;  Hamilton  v.  Cutts,  4  Mass. 
349;  Greenvault  v.  Davis,  4  Hill  (N.  Y.),  643. 

Opinion  by  Rice,  P.  J.,  March  3,  1910: 

In  this  action  of  replevin  the  defendant  Sale  filed  an  affi- 
davit of  defense  on  behalf  of  the  other  defendant  as  well  as 
himself,  in  which  he  admitted  the  taking  of  the  goods  by 
virtue  of  a  warrant  of  distr^s  issued  by  him  to  the  other  de- 
fendant, a  constable,  for  the  collection  of  rent  alleged  to  be 
in  arrear  under  a  lease  to  the  plaintiff,  in  which  George  T. 
Sale,  agent  for  Alma  V.  Anderson,  owner,  was  described  as 
lessor.  The  premises  were  described  as  "all  that  certain  piece 
of  ground  consisting  of  about  fifty  acres  and  having  thereon 
dwelling  and  out-dwellings,  situate  at  the  comer  of  Cottman 
Street  and  Castor  Road,  the  same  being  a  portion  of  the  Ward 
farm."  On  the  trial  of  the  case  the  plaintiff  testified,  under 
objection  and  exception,  that  prior  to  the  execution  of  the 
lease  Sale,  at  his  request,  went  with  him  to  the  land  at  the 
comer  of  Cottman  street  and  Castor  road  and  pointed  out  to 
him  the  bounds  of  the  Anderson  portion  of  the  Ward  farm 
intended  to  be  embraced  in  the  lease.  The  plaintiff  was  cor- 
roborated by  other  witnesses  who  were  present  at  the  execu- 
tion of  the  lease.  Indeed  it  is  an  undisputed  fact  that  the 
land  which  the  plaintiff  went  into  possession  of  under  the 
lease  was  the  land  which  Sale  pointed  out  and  represented  to 
him  before  and  at  the  execution  of  the  lease  as  the  land  he 
was  leasing.    The  plaintiff  continued  in  the  occupancy  of  the 
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premises  and  paid  the  rent  for  two  years  and  more,  when  one 
Charles  F.  Kindred  notified  him  that  sixteen  acres  of  the 
tract  belonged  to  him,  chained  the  plaintiff  with  being  a 
trespasser  and  brought  an  action  of  trespass  against  him. 
The  defendant  being  notified  by  the  plaintiff  of  Kindred's 
claim  and  suit  replied:  "To  tell  you  the  truth  I  do  not  know 
where  Anderson's  ground  is  myself."  Thereupon  the  plain- 
tiff vacated  the  land  claimed  by  Kindred,  and  on  the  trial 
of  this  case  the  fact  of  Kindred's  paramoimt  title  to  the  six- 
teen acres  was  conclusively  established.  It  was  also  shown 
that  this  was  the  most  valuable  part  of  the  demised  premises, 
but  no  evidence  was  introduced  by  the  defendant  from  which 
the  proportionate  relative  value  of  the  premises  of  which  the 
plaintiff  retained  possession  could  be  ascertained.  The  dis- 
tress was  for  an  entire  quarter's  rent  which  by  the  terms  of 
the  lease  accrued  subsequently  to  the  plaintiff's  vacation  of 
the  sixteen  acres  under  the  circumstances  above  stated. 

One  instance  of  a  breach  on  the  part  of  a  lessor  of  the  im- 
plied covenant  for  quiet  enjoyment  is  where  the  lessee  is  law- 
fully evicted  through  a  defect  in  the  lessor's  title  by  one  hav- 
ing title  paramount  to  the  lease.  Physical  expulsion  by  force 
or  legal  process  is  not  always  necessary  to  enable  the  lessee 
to  plead  the  breach.  In  Brown  v.  Dickerson,  12  Pa.  372,  it 
was  held  that  a  covenant  for  quiet  enjoyment  is  broken  by 
a  sheriff's  sale  under  a  paramount  legal  incumbrance,  although 
one  of  the  assignees  of  the  covenantee  purchases  the  property 
and  there  is  no  other  ouster.  So  in  Ross  v.  Dysart,  33  Pa. 
452,  it  was  declared :  "  Nor  is  it  necessary  for  the  tenant  to  be 
actually  removed  from  the  premises  to  give  him  a  good  de- 
fense against  rent.  Writs  of  habere  facias  possessionem  are 
well  exiecuted  when  the  tenant  attorns  to  the  plaintiff  therein. 
And  the  taking  of  a  lease  or  contract  of  purchase  under  pres- 
sure of  such  writ,  where  there  is  no  fraud  or  collusion,  is  an 
actual  eviction  in  law,  which  dissolves  the  relation  between 
the  tenant  and  his  original  landlord."  It  requires  no  undue 
extension  of  the  principle  of  these  cases  to  apply  it  where, 
after  hostile  assertion  by  a  third  person  of  a  paramount  title^ 
particularly  by  suit  brought,  the  lessee  without  fraud  or  col- 
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lusion  yields  thereto  and  on  the  trial  of  the  issue  between  him 
and  the  landlord  proves  that  the  third  person  had  title  para- 
mount: Jackson  &  Gross  on  Landlord  and  Tenant,  sec.  1009, 
citing  Greenvault  v.  Davis,  4  Hill  (N.  Y.),  643;  Hamilton  v. 
Cutts,  4  Mass.  349. 

But  it  is  argued  that  the  plaintiff  could  not  set  up  the  evic* 
tion  as  a  defense  to  the  rent  or  any  part  of  it  because  the 
Anderson  and  Kindred  deeds  were  on  record,  and  many  cases 
are  cited  to  show  that  a  recorded  deed  is  ccmstructive  notice 
to  those  who  are  bound  to  search  for  it.  The  principle  would 
be  applicable  in  a  dispute  between  the  plaintilSf  and  Kindred, . 
but  not  to  annul  the  lessor's  positive  representations  as  to 
the  location  of  the  demised  premises  and  the  covenant  of 
quiet  enjoyment.  The  lessee  had  a  right  to  rely  upon  these 
and  was  not  in  duty  bound  to  search  the  record  to  ascertain 
whether  the  lessor  had  a  good  title.  If  the  evidence  would 
have  justified  a  finding  that  the  lessee  accepted  the  lease  with 
actual  knowledge  of  the  title  and  at  his  own  risk  the  case 
might  have  been  different:  Kemble  Coal  &  Iron  C!o.  v.  Scott, 
90  Pa.  332;  Same  v.  Same,  15  W.  N.  C.  220.  But  there  was 
no  evidence  which  would  have  warranted  the  sulnnissiQn  of 
that  question  to  the  jury. 

Complaint  is  made  of  the  admission  of  evidence  of  what 
took  place  between  the  parties  immediately  before  and  at  the 
execution  of  the  lease,  but  there  is  no  well-founded  objecticm 
to  this  evidence.  Upon  reading  the  description  in  the  lease 
it  will  be  seen  that  the  evidence  did  not  contradict  or  alter 
the  written  agreement  between  the  parties,  and  it  was  ad- 
missible under  the  well-established  rule  that  parol  evidence 
may  be  given  to  explain  a  written  agreement,  so  far  as  to  give 
locality  and  identity  to  the  subject-matter,  and  apply  the 
contract  to  it:  Bertsch  v.  Lehigh  Coal  &  Navigation  Co.,  4 
Rawie,  130;  Ranney  v.  Byers,  219  Pa.  332;  Boice  v.  Zimmer- 
man, 3  Pa.  Superior  Ct.  181.  Many  other  cases  wherein  the 
principle  has  been  recognized  and  applied  might  be  cited,  but 
it  is  unnecessary.  Nor  was  the  evidence  inadmisaiMe  tipcm 
the  ground  that  it  was  not  preceded  or  followed  by  evid^ice 
that  Mrs.  Anderson  authorized  or  knew  of  the  representations 
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made  by  Sale.  "The  general  rule  that  a  principal  i^  respon- 
sible for  the  misrepresentations  of  his  agent  within  his  au- 
thority, is  beyond  question,  and  the  better  opinion  is  that 
as  to  third  persons  affected  by  his  acts  or  words,  it  is  the  ap- 
parent scope  of  his  authority,  and  not  his  actual  instructions, 
that  must  govern.  That  is  the  basis  on  which  the  business 
of  the  world  in  the  present  day  is  transacted,  and  the  rule 
should  be  enforced  in  a  liberal  spirit,  with  r^ard  to  the  actual 
habits  of  the  community.  That  an  agent  who  is  empowered 
to  engage  a  real  estate  broker  to  make  sale  of  a  country  seat, 
is  thereby  authorized  to  give  the  broker  a  description  of  the 
place,  including  its  acreage,  is  so  clear,  that  the  learned  judge 
would  have  been  justified  in  subnitting  the  point  to  the  jiuy 
in  terms  much  stronger  against  the  defendant  below  than  he 
did:"  Griswold  v.  Gebbie,  126  Pa.  363.  The  principle  of  that 
case  is  appficable  here.  Moreover,  there  was  payment  and 
acceptance  of  rent  for  a  considerable  length  of  time,  while 
the  plaintiff  was  in  the  open  and  visible  occupancy  of  the  land 
he  had  been  put  in  possession  of.  The  contention  that  the 
plaintiff  must  go  on  paying  the  entire  rent  reserved,  notwith- 
standing he  was  evicted  from  the  most  valuable  portion  of  the 
land  demised,  and  that  his  only  remedy  is  by  an  action  of  de- 
ceit against  Sale,  cannot  be  sustained  in  view  of  all  the  evidence. 

It  might  be  said,  although  the  point  has  not  been  argued 
by  appellant's  counsel,  that  as  the  plaintiff  retained  posses- 
sion of  a  portion  of  the  demised  premises  he  would  be  liable 
for  a  proportionate  part  of  the  rent  at  least.  This  might  be 
so  in  an  action  for  use  and  occupancy,  but  we  think  such 
liability  cannot  be  enforced  in  this  action  where  distraint 
was  made  for  the  entire  quarter's  rent,  and  where  it  appears 
that  the  plaintiff  has  been  evicted  from  the  most  valuable 
part  of  the  demised  premises  by  a  paramount  title,  and  where 
there  is  no  evidence  furnished  by  the  lessor  from  which  the 
jury  could  ascertain  the  proportionate  rental  value  of  the 
premises  retained  by  the  plaintiff. 

Upon  the  whole  case  we  are  of  opinion  that  the  judgment 
was  properly  entered  for  the  plaintiff.  The  assignments  of 
error  are  overruled  and  the  judgment  is  aflSrmed, 
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Byrne  v.  Elfreth,  Appellant. 

Contract — Breach  of  warranty — Evidence — Measure  of  damages. 

1.  In  an  action  to  recover  back  money  paid  for  a  water  filter  pur- 
chased under  a  warranty  that  it  would  give  dear  and  sparkling  water, 
the  defendant  will  not  be  permitted  to  show  that  other  filters  fiunished 
to  them  by  other  persons  did  good  service. 

2.  Where  there  has  been  a  breach  of  a  warranty  of  goods  sold,  the 
purchaser  may  retain  the  goods  warranted,  sue  in  affirmance  of  the  con- 
tract and  recover  as  damages  the  difference  between  the  value  of  the 
goods  if  they  had  been  as  warranted  and  as  they  actually  were  on  de- 
fivery,  but  he  is  not  bound  to  do  so.  He  may  return  or  offer  to  return 
the  goods  and  sue  in  rescission  (^  the  contract,  in  which  case  the  meas- 
ure of  his  damages  is  the  amoimt  of  the  purchase  money  paid. 

Evidence — Parol  evidence — Contract — Confirmation  of  phone  order, 

3.  Where  a  letter  from  a  purchaser  of  a  filter  to  the  seller  states  that 
the  letter  is  to  confirm  phone  orders  of  a  previous  date,  and  requests 
delivery  of  the  filter  at  a  particular  place  ''as  per  your  quotation  of  the 
17th,"  parol  evidence  is  admissible  to  show  the  price  quoted  over  the 
phone,  but  not  set  forth  in  the  letter. 

Argued  Oct.  13,  1909.  Appeal,  No.  160,  Oct.  T.,  1909,  by 
defendants,  from  judgment  of  C.  P.  No.  5,  Phila.  Co.,  June  T., 
1905,  No.  2,553,  on  verdict  for  plaintiff  in  case  of  John  J. 
Byrne  v.  Jacob  R.  Elfreth  and  Churchill  Hungerford,  trading 
as  The  Philadelphia  Water  Purification  Company.  Before 
Rice,  P.  J.,  Henderson,  Morrison,  Orlady,  Head,  Beaver 
and  Porter,  JJ.    AflSrmed. 

Assumpsit  for  breach  of  warranty  for  sale  of  a  water  filter. 

On  December  17,  1903,  plaintiff  and  defendants  had  a  con- 
versation over  the  telephone  relating  to  the  purchase  of  a 
filter.  On  December  22,  plaintiff  ordered  a  twenty-four-inch 
filter.   This  order  was  as  follows: 

"Please  deliver  one  of  your  24^^  pressure  water  filters  to 
Strawbridge  &  Clothier  store  rear  of  825  Market  street,  as  per 
your  quotation  of  the  17th  instant.  Bill  to  undersigned.  To 
confirm  'phone  order. 

"Yours  truly, 

"John  J.  Byrne." 
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The  filter  was  delivered  Jauuary  9^  1904,  set  up  and  used, 
and  on  May  2, 1904;  was  paid  for  by  the  plaintiiff. 

At  the  trial  the  plaintiff  was  asked  this  question: 

"Q.  Prior  to  writing  your  letter  of  December  22,  and  after 
your  letter  of  December  17,  did  you  have  any  conversation 
with  any  of  the  defendants  in  this  case?  A,  I  had;  yes,  sir. 
Q.  What  were  the  conversations  which  you  had  with  the  de- 
fendants or  either  of  them  in  reference  to  the  purpose  of  this 
filter  between  the  17th  of  December  and  the  22d  of  December 
when  you  ordered  the  filter?" 

Objected  to.  Objection  overruled.  Exception  for  defend- 
ants. [1] 

"A.  Mr.  Hungerford  called  at  my  place.  Q.  On  what  date? 
A.  At  my  request,  I  think  it  was  about  the  eighteenth  day  I 
received  their  estimate." 

The  Court:  "Q.  He  called  on  the  eighteenth?  A.  About 
the  eighteenth  at  my  request,  I  telephoned  him  so  as  to  come 
there.  Q.  Come  down  to  the  conversation?  A.  I  had  a  con- 
versation with  him  in  relation  to  the  filter.  Q.  What  did  you 
say  and  what  did  he  say?  A.  He  said  he  would  furnish  a  sand 
filter  that  would— if  I  would  give  the  order  for  that  filter  to 
them,  he  would  furnish  me  with  a  sand  filter  that  would  give 
clear  and  sparkling  water.   Q.  What  was  said  by  Mr.  Elf  reth?" 

Objected  to.  Objection  overruled.  Exception  for  defend- 
ants. [2] 

"Q.  What  was  said  by  Mr.  Elf  reth?  A.  Mr.  Elf  reth  said 
that  he  would  guarantee  the  filter  that  should  anj^hing  happen 
to  it — ^that  is  of  course — ^he  said  he  guaranteed " 

The  Court:  "Q.  You  were  asked  what  was  said  at  this  time? 
A.  He  said  he  would  guarantee  the  filter  to  give  clear  and 
sparkling  water  at  all  times." 

Mr.  Saul:  ''Q.  He  said  that  again  at  the  time  the  money 
was  paid?    A.  Yes,  sir." 

Jacob  R.  Elf  reth  was  asked  this  question: 

"Q.  Where  have  you  put  in  filters  in  the  city  of  Philadel- 
phia?" 

Objected  to. 

Mr.  Gorman:  "I  offer  to  prove  by  this  witness  that  there 
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are  precisely  similar  filters  of  the  same  construction  erected  in 
Philadelphia  and  elsewhere.  That  these  are  at  the  Bingham 
House,  St.  James  Hotel,  Hotel  Walton,  DoonePs  Hotel  and 
the  P.  J.  Walsh  Estate,  to  be  followed  by  testimony  of  the 
engineers  of  the  places  named  that  said  filters  are  working 
properly  and  giving  clear  and  sparkling  water  wherever  they 
are  attended  to. 

Objected  to.  Objection  sustamed.  Exception  for  defend- 
ants. [3] 

Mr.  Gorman:  I  offer  to  prove  by  the  engineers  of  the  Bing- 
ham House,  St.  James  Hotel,  Hotel  Walton,  Dooner'ig  Hotel 
and  the  P.  J.  Walsh  Estate  that  the  filters  erected  at  these 
places  are  giving  entire  satisfaction,  following  the  c^er  here- 
tofore made,  to  prove  that  by  Mr.  Elfreth. 

Objected  to.  Objection  sustained.  Exception  for  defend- 
ants.   [4] 

Verdict  and  judgment  for  plaintiff  for  $404.55.  Defendants 
appealed. 

Errors  assigned  were  (1-4)  rulings  on  evidence,  quoting  the 
bill  of  exceptions;  (5)  in  refusing  binding  instructions  for  de- 
fendants; (6)  in  refusing  motion  for  judgment  n.  o.  v.;  (7)  in 
making  absolute  plaintiff's  rule  to  amend  statement  of  claim. 

John  F.  Gorman,  with  him  Arthur  G.  Dickson,  for  appel- 
lants.— ^There  is  good  authority  for  the  proposition  that  if  the 
contract  of  sale  is  in  writing  and  contains  no  warranty,  parol 
evidence  is  not  admissible  to  add  a  warranty:  Van  Ostrand  v. 
Reed,  1  Wend.  424;  Lamb  v.  Crafts,  53  Mass.  353;  Dean  v. 
Mason,  4  Conn.  428, 432;  Reed  v.  Wood,  9  Vt.  285. 

The  warranty  must  be  upon  the  sale,  and  any  subsequent  or 
collateral  contract  of  warranty  must  arise  from  an  express 
promise  to  warrant  and  that  upon  a  new  consideration  distinct 
from  that  of  the  sale  itself:  Hogins  v.  Plympton,  28  Mass.  97; 
Summers  v.  Vaughan,  35  Ind.  323;  Joseph  v.  Richardson,  2 
Pa.  Superior  a.  208. 

Evidence  as  to  the  other  filters  should  have  been  received: 
Vietti  V.  Nesbitt,  22  Nev.  390  (41  Pac.  Repr.  151);  Baber  v. 
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Rickart,  52  Ind.  694;  Ames  v.  Quimby,  106  U.  S.  342  (1  Sup. 
Ct.  Repr.  116);  Com.  v.  Goodman,  97  Mass.  117;  Jupitz  v. 
People,  34  111.  616;  Lotz  v.  Scott,  103  Ind.  155  (2  N.  E.  Repr. 
660);  Evans  v.  Keystone  Gas  Co.,  148  N.  Y.  112  (42  N.  E. 
Repr.  513);  30  L.  R.  A.  651;  Sabine  v.  Johnson,  35  Wis.  186. 

Maurice  Bower  Savl,  with  him  John  G.  Johnson,  for  ap- 
pellee.— ^WhCTe  parties  have  made  a  verbal  contract  partially 
reducing  it  to  writing  and  the  writing  evidencing  it  is  not  a 
complete  and  final  statement  of  the  entire  transaction,  parol 
evidence,  consistent  with  the  written  instrument,  is  admissible 
to  show  the  full  agreement:  Schwab  v.  Ginkinger,  181  Pa.  8; 
Selig  V.  Rehfuss,  195  Pa.  200;  Holt  v.  Pie,  120  Pa.  425;  Way  v. 
Martm,  140  Pa.  499. 

The  contract  with  the  plamtiflf  was  clear  and  precise;  the 
filter  was  warranted  to  give  clear  and  sparkling  water,  and  the 
jury  were  limited  in  their  inquiry  to  the  character  of  the  water 
furnished  by  the  filter  in  question:  Shelly  v.  R.  R.  Co.,  211  Pa. 
160;  Jewell  Filter  Co.  v.  Kirk,  65  N.  E.  Repr.  698;  Erie  Ry. 
Co.  V.  Decker,  78  Pa.  293. 

Opinion  by  Head,  J.,  March  3, 1910: 

The  argument  of  the  learned  counsel  for  appellants,  in  sup- 
port of  the  first  assignment  of  error,  rests  on  these  proposi- 
tions: that  the  agreement  of  the  parties  concerning  the  sale 
and  purchase  of  the  filter  was  in  writing;  that  there  was 
neither  averment  nor  proof  that  any  material  part  of  that 
agreement  had  been  omitted  from  the  writing  by  fraud,  ac- 
cident or  mistake;  that  in  such  cases  the  law  conclusively 
presumes  that  all  earlier  representations,  proposals,  etc.,  are 
merged  in  the  writing;  that  the  latter  contained  no  warranty 
by  the  seller  and  therefore  it  was  error  to  admit  the  evidence 
complained  of  to  prove  that  such  warranty  had  been  made 
in  parol.  Had  we,  in  this  record,  a  written  agreement  of  the 
character  contemplated  by  the  many  decisions  cited  to  sus- 
tain the  conclusion  thus  reached,  the  correctness  of  the  con- 
chision  would  be  conceded. 

When,  however,  we  turn  to  the  record  and  examine  the 
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writing  referred  to,  we  at  once  discover  that  it  does  not  even 
purport  to  be  the  complete  agreement  of  the  parties.  In- 
deed, it  declares  in  terms  that  it  was  not  the  original  order 
for  the  filter,  but  that  such  order  had  been  previously  given 
in  parol  over  the  tdephone,  and  that  the  letter  was  merely 
confirmatory  of  the  prior  parol  order.    We  quote  it  in  full: 

"Please  deliver  one  of  your  24^^  pres^re  water  filters  to 
Strawbridge  &  Clothier  store,  rear  of  825  Market  Street,  as 
per  your  quotation  of  the  17th  inst.  Bill  to  undersigned  to 
confirm  phone  order." 

To  determine  what  price  was  to  be  paid  it  is  plain  that 
resort  must  be  had  to  the  previous  negotiations.  It  was  not 
intended  that  this  brief  memorandum  was  to  change  the 
earlier  "phone  order"  or  to  be  a  substitute  for  it,  but  simply 
to  confirm  it  according  to  common  commercial  usage  and 
provide  record  evidence  that  such  a  parol  order  had  been 
given.  The  cases  of  Holt  v.  Pie,  120  Pa.  425,  and  Selig  v. 
Rehfuss,  195  Pa.  200,  are  so  similar  in  facts  and  so  identical 
in  principle  with  the  one  before  us  that  when  we  apply  to 
it  the  doctrine  enunciated  in  those  cases,  there  seems  to  be 
no  room  for  any  other  conclusion  than  that  the  learned  trial 
court  was  right  in  receiving  the  evidence  complained  of  in 
the  first  assignment,  which  is  accordingly  overruled. 

The  existence  of  the  warranty  relied  on  by  the  plaintiff 
does  not  depend  on  his  evidence  that  it  was  again  made  when 
he  paid  for  the  filter  some  time  after  it  was  installed.  Such 
evidence  might  be  properly  received  as  corroborative  of  that 
previously  offered  tending  to  prove  a  warranty  at  or  pre- 
ceding the  sale.  When,  however,  the  defendants  voluntarily 
went  upon  the  stand  and  unequivocally  admitted  they  had 
"guaranteed  the  filter  would  give  clear  and  sparkling  water," 
the  evidence  offered  by  the  plaintiff  in  corroboration  of  his 
like  assertion  was  rendered  unimportant,  and  the  warranty 
became  an  established  fact  in  the  case. 

To  concede  then  the  soundness  of  the  general  proposition 
relied  on  by  the  appellant,  viz.:  "A  warranty  must  be  upon 
the  sale,  and  any  subsequent  or  collateral  contract  of  war- 
ranty must  arise  from  an  express  promise  to  warrant,  and 
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that  upon  a  new  consideration  distinct  from  that  of  the  sale 
itself/'  does  not  convict  the  learned  court  of  error.  When 
the  learned  court  came  to  charge  the  jury  he  was  clearly  cor- 
rect in  stating;  as  the  result  of  the  evidence,  ^'that  much  is 
undisputed,  so  that  under  that  agreement,  before  the  plain- 
tiflF  was  obliged  to  pay  for  the  filter,  it  must  have  been  one 
that  gave  clear  sparkling  water — of  course  properly  handled 
and  properly  managed."  The  second  assignment  therefore 
cannot  be  sustained. 

The  real  defense,  as  shown  by  the  testimony  of  the  de- 
fendants themselves,  was  not  to  deny  the  making  of  the  war- 
ranty set  up  by  the  plaintiff,  but  to  maintain  that  the  filter 
did  in  fact  meet  every  demand  of  the  warranty,  and  that  bad 
results,  if  there  were  any,  were  to  be  attributed,  not  to  the 
filter  furnished  by  the  defendants,  but  to  the  tank  or  system 
of  circulating  pipes  in  connection  with  which  it  was  used. 
It  was  perfectly  proper  for  them  to  make  out  as  far  as  they 
could  such  a  defense,  but  the  verdict  of  the  jury  has  deter- 
mined that  their  efforts  in  this  respect  were  imavailing. 

The  issue  then  being  whether  or  not  this  particular  filter 
was  up  to  the  standard  of  the  warranty,  how  could  it  be  per- 
tinent for  the  defendants  to  prove,  as  they  undertook  to  do, 
that  other  filters  furnished  by  them  to  other  persons  did  good 
service.  Their  efforts  to  prove  this  were  rejected  by  the 
learned  trial  court  and  this  ruling  is  the  subject  of  the  third 
and  fourth  assignments  of  error.  It  seems  clear  to  us  that 
the  admission  of  such  testimony  would  not  only  have  raised 
issues  entirely  collateral  to  the  subject  under  investigation, 
but  that  it  could  not  in  the  nature  of  things  have  tended  to 
make  out  a  defense.  If  because  the  defendants  had  made  and 
sold  one  or  two  or  a  dozen  mechanically  perfect  filters,  it 
necessarily  followed  that  every  other  one  they  made  was  per- 
fect, the  evidence  might  have  been  relevant,  but  as  no  such 
conclusion  necessarily  followed  from  the  fact  that  they  had 
furnished  good  filters  to  other  people,  it  seems  reasonably 
clear  that  this  evidence  was  properly  rejected.  The  third 
and  fourth  assignments  must  therefore  be  dismissed. 

Argument  is  advanced  in  the  printed  brief  to  show  that 
Vol.  xli— 37 
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even  if  the  plwntifif  was  entitled  to  recover  for  a  breach  of 
the  warranty,  the  meagre  of  damages  adopted  by  the  learned 
trial  court  was  wrong.  It  is  elementary  in  such  a  case  that 
the  plaintiff  may  retain  the  goods  warranted,  sue  in  affirmance 
of  the  contract,  and  recover  as  damages  the  difference  be- 
tween the  value  of  the  goods  if  they  had  been  as  warranted 
and  as  they  actually  were  on  delivery,  but  he  is  not  bound 
to  do  so.  He.  may  return  or  offer  to  return  the  goods  and 
sue  in  rescission  of  the  contract,  in  which  case  the  measure 
of  his  damages  is  the  amount  of  the  purchase  money  paid. 
The  latter  course  was  adopted  in  the  present  case.  It  appears 
by  the  record,  however,  that  the  action  of  the  court  in  this 
respect  has  not  been  assigned  for  error,  and  we  need  not  con- 
sider this  question  further. 

From  what  has  been  said  it  must  be  apparent  that  there 
was  a  question  of  fact  to  be  submitted  to  the  jury,  and  there- 
fore the  learned  trial  court  could  not  have  properly  affirmed 
the  defendants'  point  for  Wnding  instructions,  nor  could  it 
have  entered  judgment  non  obstante  veredicto,  unless  we  can 
conclude  that  the  court  conmiitted  reversible  error  in  making 
absolute  the  plaintiff's  rule  to  amend  his  statement  of  claim, 
and  this  action  of  the  court  constitutes  the  seventh  and  re- 
maining assigimient  of  error.  In  the  original  statement  filed 
the  plaintiff  claimed  to  recover  the  sum  of  money  he  had  paid 
to  the  defendants  for  the  filter  on  the  theory  "that  said  de- 
fendants stated  verbally  to  the  plaintiff  that  the  filter  would 
give  clear  and  sparkling  water.  Said  representations  were 
made  at  the  time  the  contract  was  entered  into  between  the 
plaintiff  and  the  defendants,  and  without  said  representations 
the  plaintiff  would  not  have  entered  into  scdd  contract  for 
the  filter."  We  can  see  nothing  in  the  amendment  offered 
and  allowed  to  be  made  which  could  fairly  be  said  to  have 
changed  the  cause  of  action  originally  sued  on.  The  allowance 
of  it  was  therefore  within  the  discretion  of  the  trial  court, 
and  it  has  not  been  made  to  appear  that  there  was  any  abuse 
of  this  discretion. 

Judgment  affirmed. 
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Bennett's  Estate. 

TrtisU  and  trustees — WUU — Vested  estates — Gift  autre  vie. 
Where  a  testator  gives  legacies  to  three  grandchildren,  but  In  a  sub- 
sequent clause  in  his  will  directs  that  the  legacies  shall  be  held  in  trust 
as  long  as  the  father  of  the  legatees  shall  live,  the  income  to  be  paid  to 
the  legatees,  and  upon  the  death  of  their  father  the  principal  to  be  paid 
to  them,  and  no  active  duties  are  imposed  upon  the  trustee,  the  trust 
is  void  and  the  legatees  are  entitled  to  the  principal  of  the  legacies 
irrespective  of  the  trust. 

Argued  Oct.  15,  1909.  Appeal,  No.  209,  Oct.  T.,  1900,  by 
Frank  P.  Martin,  Assignee  of  J.  Elwood  Phipps  et  al.,  from  de- 
cree of  0.  C.  Phila.  Co.,  Jan.  T.,  1909,  No.  249,  dismissing 
petition  to  pay  over  legacies  in  Estate  of  Thomas  E.  Bennett, 
deceased.  Before  Rice,  P.  J.,  Hendebson,  Morrison,  Or- 
LADY,  Head,  Beaver  and  Porter,  JJ,   Reversed. 

Petition  to  pay  over  legacies. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 

Error  assigned  was  decree  directing  payment  of  the  legacies. 

Joseph  M.  Smith,  for  appellant. — ^When  a  person  is  entitled 
absolutely  to  property,  any  provision  postponing  its  transfer 
or  payment  to  him  is  void:  Moore  v.  Smith,  9  Watts,  403; 
Middleton's  Est.,  212  Pa.  119;  Shallcross's  Est.,  200  Pa.  122; 
Hallowell's  Est.,  16  Pa.  Dist.  Rep.  17;  Bnibaker's  App.,  1 
Mona.  447;  Hitter's  Est.,  190  Pa.  102. 

No  printed  brief  filed  for  appellee. 

Opinion  by  Henderson,  J.,  March  3,  1910: 

By  the  fourth  clause  of  the  testator's  will,  legacies  were  given 

to  his  six  grandchildren.    As  to  three  of  the  grandchildren, 

whose  interests  are  now  owned  by  the  appellant,  it  is  provided 

that  their  legacies  be  placed  in  trust  with  the  Chester  Coimty 
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Company  to  remain  there  as  long  as  their  father  might  live, 
and  at  the  death  of  their  father  that  their  respective  bequests 
to  be  paid  in  full  to  them ;  the  income  from  their  bequests,  how- 
ever, to  be  paid  to  each  l^atee  semiannually  in  the  meantime. 
The  will  does  not  impose  any  express  duty  on  the  trustee  nor 
direct  in  any  way  the  manner  in  which  the  fund  shall  be  held 
except  as  may  be  implied  from  the  requirement  that  the  in- 
come be  paid  over.  No  discretion  is  vested  in  the  trustee, 
nor  is  authority  given  to  expend  any  part  of  the  principal  or 
income.  That  a  legacy,  thus  separated  from  the  rest  of  the 
estate  and  given  to  a  trustee  for  the  use  of  the  l^atee  without 
more  is  a  vested  bequest,  we  think  is  clear.  The  gift  is  abso- 
lute to  the  legatee,  and  no  interest  therein  exists  in  any  other 
person.  In  such  a  case  a  trust  gives  to  the  party  beneficially 
interested  a  right  to  possession,  control  and  disposal  of  the 
property,  and  the  legal  estate  becomes  executed  in  him  except 
where  it  is  necessary  that  it  remain  in  the  trustee  to  preserve 
it  for  the  cestui  que  trust  or  to  transmit  it  to  others  as  directed. 
If  the  case  were  one  of  an  active  trust  a  legal  estate  would  re- 
main in  the  trustee  to  the  end  that  he  might  discharge  the 
duties  imposed  by  the  donor.  But  the  clause  under  considera- 
tion does  not  create  an  active  trust,  as  we  have  seen.  The 
principle  is  well  recognized  that  a  passive  trust  does  not  con- 
tinue the  estate  in  the  trustee  except  for  such  useful  purposes 
as  the  law  will  protect,  as  in  the  case  of  a  trust  for  a  married 
woman  to  protect  her  estate  from  her  husband,  or  a  trust  for  a 
spendthrift  to  protect  it  from  creditors.  Where  a  gift  is  made 
to  a  person  absolute  in  terms  a  provision  postponing  payment 
thereof  is  void  in  pursuance  of  the  general  rule  that  it  is  against 
public  policy  to  restrain  one  in  the  use  or  control  of  property 
in  which  he  alone  is  interested :  Gray  on  Perpetuities,  sec.  120; 
Shallcross'  Estate,  200  Pa.  122.  The  cases  in  which  trusts 
have  been  sustained,  notwithstanding  restrictions  imposed, 
are  those  where  some  lawful  condition  accompanied  the  trust 
which  would  be  ineffective  unless  the  trust  was  sustained;  as 
where  the  discretion  is  given  to  hold  the  estate :  Kreb's  Estate, 
184  Pa.  222;  Marshall's  Estate,  147  Pa.  77;  or  the  fMniliar  in- 
B^^p<2^  gf  ^  spendthrift  trust.    Spring's  Estate,  216  Pa.  529,  is 
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distinguishable  from  the  case  which  we  are  called  on  to  decide. 
In  that  case  an  active  trust  was  created.  The  trustee  not  only 
had  sole  control  and  management  of  the  share  in  question,  but 
was  authorized  to  collect  and  receive  the  income  and  pay  out 
therefrom  at  her  discretion  such  sums  as  said  trustee  might 
from  time  to  time  deem  best  for  the  interest  of  the  cestui  que 
trust.  There  was  also  discretionary  power  in  the  trustee  to 
terminate  the  trust  when  in  her  judgment  the  interest  of  the 
grandchildren  would  be  best  subserved  by  so  doing.  Such  a 
trust  may  be  created  as  a  protection  to  the  beneficiary  be- 
cause of  his  inexperience  or  inability  to  manage  his  estate  or 
for  any  other  purpose  not  illegal.  But  we  do  not  consider  it  a 
warrantable  inference  from  the  mere  fact  of  the  creation  of  a 
trust  that  the  beneficiary  is  improvident  or  extravagant  in  the 
judgment  of  the  donor;  for  otherwise  the  presumption  would 
be  in  favor  of  every  trust,  since  the  fact  of  its  creation  would 
justify  the  conclusion  that  the  cestui  que  trust  was  incapable 
of  caring  for  his  own  estate.  A  restriction  on  the  enjoyment 
of  an  estate,  which  has  no  other  justification  for  its  existence 
than  the  desire  of  the  donor  to  postpone  the  period  of  its  en- 
joyment by  the  cestui  que  trust  cannot  be  supported.  In  Shall- 
cross'  Estate  there  was  an  evident  wish  of  the  testator  to  de- 
lay the  payment  of  the  bequests  until  the  legatees  attained 
the  age  of  twenty-five  years,  but  it  was  said  that  this  desire 
cannot  be  upheld  because  it  is  against  the  rule  of  public  policy 
forbidding  restraint  in  the  use  or  disposition  of  property  in 
which  no  one  but  the  beneficiary  has  any  interest.  Bitter's 
Estate,  190  Pa.  102;  and  Brubaker's  Appeal,  1  Monag.  447,  are 
pertinent  authorities  bearing  on  this  subject. 

We  are  of  the  opinion  that  the  provision  postponing  the 
time  of  enjoyment  of  their  estates  by  the  legatees  is  ineffect- 
ive to  prevent  them  from  demanding  a  delivery  of  the  corpus 
of  the  estate  to  them. 

The  decree  is  therefore  reversed  and  the  record  remitted  to 
the  court  below  with  instruction  to  enter  a  decree  in  con- 
formity to  this  opinion. 
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Miller,  Appellant,  v.  Fitz. 

Appeals — Interlocutory  order — Mechanic's  lien — Diecharging  rule  to 
strike  off. 

1.  An  order  discharging  a  rule  to  strike  off  a  mechanic's  lien  is  an  in- 
terlocutory order  from  which  no  appeal  can  be  taken  until  after  final 
judgment  in  the  case.   After  final  judgment  the  order  may  be  reviewed. 

Mechanic's  lien — Notice  to  owner — Act  of  June  4, 1901,  P.  L.  431. 

2.  Where  a  subcontractor  files  a  mechanic's  lien  against  a  building, 
naming  a  husband  as  the  owner,  when  in  fact  the  wife  of  the  man  named 
was  the  real  and  recorded  owner,  and  subsequently  the  lien  is  amended 
so  as  to  name  the  wife  as  owner,  but  wiUiout  any  service  upon  her  of  the 
notice  and  sworn  statement  required  by  the  Act  of  June  4,  1901,  P.  L. 
431,  and  it  appears  that  ihe  wife  did  nothing  which  indicated  any  rati- 
fication of  any  act  of  her  husband,  the  lien  cannot  be  sustained,  and 
if  a  sci.  fa.  issues  thereon,  and  the  wife  accepts  service  Uiereof,  she  may, 
notwithstanding  the  acceptance  of  service,  have  the  lien  struck  off,  or 
if  the  case  goes  to  trial,  have  a  nonsuit  entered  in  her  favor. 

Argued  Oct.  18,  1909.  Appeal,  No.  237,  Oct.  T.,  1908,  by 
plaintiflfs,  from  order  of  C.  P.  Franklin  Co.,  April  T.,  1907, 
No.  95,  refusing  to  take  off  nonsuit  in  case  of  John  M.  Miller 
and  George  A.  Miller,  trading  as  Miller  Brothers,  Subcontract- 
ors, V.  Harvey  J.  Fitz,  Contractor,  and  Mary  Dulany  Barker, 
Owner.  Before  Rice,  P.  J.,  Henderson,  Mobrison,  Orladt, 
Beaver  and  Porter,  JJ.    AfiSnned. 

Scire  facias  sur  mechanic's  lien.    Before  Gillan,  P.  J. 
At  the  trial  the  court  entered  a  compulsory  nonsuit  which  it 
subsequently  refused  to  take  off. 

Error  assigned  among  others  was  refusal  to  take  off  nonsuit. 

John  R.  Ruthrauff,  of  Ruthrauff  &  Nicklas,  for  appellants. 

Irvine  C,  Elder,  with  him  Walter  K.  Sharpe,  for  appellee. 

Opinion  by  Morrison,  J.,  March  3,  1910: 

This  issue  was  upon  a  scire  facias  sur  mechanic's  lien  and  at 
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the  trial  the  court  granted  a  compulsory  nonsuit  and  subse- 
quently refused  to  take  it  off  and  appellants  excepted  and, 
hence,  this  appeal. 

The  record  contains  ten  specifications  of  error,  but  a  careful 
examination  of  them,  and  the  entire  record,  does  not  convince 
us  that  the  whole  record  discloses  reversible  error.  It  is  not 
proposed  to  discuss  each  assignment  separately  because  of  the 
controlling  fact  that  the  appellants  did  not  succeed  in  filing 
a  valid  mechanic's  lien  against  the  property  of  the  appellee, 
Mary  Dulany  Barker. 

The  lot  of  ground  upon  which  the  building  was  erected  and 
against  which  the  lien  was  filed  stood  in  the  name  of  Mary 
Dulany  Barker.  It  had  been  conveyed  to  her  by  Francis  L. 
Tracy  and  wife  by  deed  dated  January  5, 1906,  and  this  deed 
was  duly  recorded  in  Franklin  county  on  January  26, 1906,  be- 
fore any  lumber  had  been  furnished  by  claimants  or  anyone 
else.  The  building  was  erected  during  the  summer  of  1906,  and 
it  is  averred  and  not  denied,  that  the  full  contract  price  was 
paid.  The  fact  that  the  property  was  owned  by  Mary  Dulany 
Barker  was  shown  by  the  appellants  by  their  petition  to  amend 
the  lien,  which  petition  was  put  in  evidence  by  them.  The 
lien  was  not  filed  imtil  December  31, 1906,  and  it  was  not  then 
filed  against  Mary  Dulany  Barker,  the  owner  of  the  property, 
but  against  John  A.  Barker,  Jr.  On  February  11, 1907,  about 
a  year  after  Mrs.  Barker's  deed  had  been  recorded,  and  almost 
six  months  after  the  last  materials  are  alleged  to  have  been 
furnished,  appellants  obtained  leave  to  amend  their  lien  by 
striking  out  the  name  of  John  A.  Barker,  Jr.,  and  inserting  in 
place  thereof  the  name  of  Mary  Dulany  Barker.  Appellee's 
counsel  contend  this  amendment  was  made  without  any  no- 
tice whatever  to  Mary  Dulany  Barker. 

On  March  8,  1907,  the  scire  facias  was  issued  and  service 
thereof  accepted  by  Mary  Dulany  Barker  on  March  18,  1907. 
On  March  26,  1907,  she  moved  to  strike  the  lien  from  the 
record,  alleging,  among  other  reasons,  that  no  notice,  either  of 
an  intention  to  file  the  lien  or  that  a  lien  had  been  filed,  had 
ever  been  served  upon  her  by  Miller  Brothers  or  anyone  for 
them.  To  this  rule  appellee's  coimsel  aver  that  Miller  Brothers 


Digitized  by 


Google 


684  MILLER,  AppeUant,  v,  FITZ. 

Opinion  of  the  Court.  [41  P^.  Superior  Ct. 

filed  an  answer,  admitting  the  fact  that  no  notice  had  been 
served  upon  Mary  Dnlany  Barker,  but  for  some  reascm  this 
petition  and  answer  is  not  printed  in  appellant's  paper-book, 
although  the  copy  of  docket  entries  as  they  appear  in  the 
paper-book,  show  that  they  were  a  part  of  the  record.  The 
court  below,  after  argument  upon  said  petition  and  answer,  dis- 
charged the  rule  to  strike  off  the  lien.  This  ruling  of  the  court 
was  interlocutory  and  no  appeal  could  be  taken  therefrom 
until  after  final  judgment  in  the  case.  "  No  appeal  lies  from 
an  order  discharging  a  rule  to  strike  off  a  mechanic's  lien:" 
Breitweiser  Co.  v.  Scott,  33  Pa.  Superior  Ct.  627.  "When  a 
final  order  has  been  made  granting  judgment  on  a  scire  facias 
sur  mechanic's  lien,  and  an  appeal  has  been  taken  therefrom, 
the  appellate  court  may  review  an  interlocutory  order  of  the 
court  below  refusing  to  strike  off  the  lien:"  Warren  v.  John- 
ston, 33  Pa.  Superior  Ct.  617. 

The  eighth  section  of  the  Act  of  June  4, 1901,  P.  L.  431,  pro- 
vides that  "Any  sub-contractor,  intending  to  file  a  claim, 
must  give  to  the  owner  written  notice  to  that  effect,  together 
with  a  sworn  statement  setting  forth  the  contract  under  which 
he  claims,  the  amount  alleged  to  be  still  due  and  how  made  up, 
the  kind  of  labor  or  materials  furnished,  and  the  date  when 
the  last  work  was  done  or  materials  furnished."  It  is  further 
provided  that  this  notice  and  statement  must  be  served  at 
least  one  month  before  the  claim  is  filed.  It  hAs  been  re- 
peatedly said  that  a  mechanic's  lien  is  a  pure  creature  of  the 
statute,  and  that  compliance  with  the  statutory  requirements 
is  necessary  to  its  validity :  Keely  v.  Jones,  35  Pa.  Superior  Ct. 
642,  and  authorities  therein  cited. 

Section  twenty-one  of  the  same  act  provides  for  notice  to 
the  owner  within  one  month  after  the  filing  of  the  claim,  that 
it  has  been  filed,  etc.  By  the  plain  terms  of  the  act,  as  well  as 
by  judicial  decision,  a  failure  to  give  either  or  both  of  said 
notices  renders  the  lien  fatally  defective  and  it  may  be  stricken 
from  the  record.  The  appellants  failed  to  show  at  the  trial 
that  either  of  the  above  notices  had  been  lawfully  giv^i  to 
Mary  Dulany  Barker,  the  owner  of  the  property. 

Persons  can  only  enjoy  the  benefits  of  the  mechanic's  lioi 
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law  by  complying  with  its  requirements.  If  a  notice  by  a  sub- 
contractor of  an  intention  to  file  a  lien  is  defective,  the  owner 
does  not  by  pleading  to  the  scire  facias  on  it,  waive  his  right 
to  make  defense  on  the  trial  that  a  condition  of  the  right  to 
j51e  a  lien  had  not  been  complied  with:  McVey  v.  Kaufmann, 
223  Pa.  125.  See  also  Tenth  National  Bank  of  Philadelphia  v. 
The  Smith  Construction  Co.,  218  Pa.  581 ;  Wolf  v.  Penna.  R.  R. 
Co.,  29  Pa.  Superior  Ct.  439;  Guarantee  Building  &  Loan  Assn. 
V.  Connor,  216  Pa.  543. 

In  the  present  case  the  notices  were  directed  to  John  A. 
Barker,  Jr.,  and  served  on  him  as  owner.  There  was  no  attempt 
to  serve  the  notices  on  the  appellee,  the  owner,  by  delivering 
them  to  John  A.  Barker,  Jr.,  as  her  agent.  The  appellants 
clearly  meant  to  and  did  serve  the  notices  on  him  as  the  owner. 
The  most  casual  inspection  of  the  notices  and  services  shows 
this.  Therefore,  when  the  lien  was  amended  to  stand  against 
Mary  Dulany  Barker,  owner,  it  was  a  lien  against  her  property 
not  supported  by  any  notice,  whatever,  to  her.  This  rendered 
the  lien  fatally  defective,  and  it  ought  to  have  been  stricken  oflf 
on  her  motion. 

We  find  nothing  in  this  record  entitling  the  appellants  to 
the  privileges  of  the  fourth  section  of  the  act  of  June  4, 1901. 
The  evidence  does  not  show  that  the  appellee  knowingly  per- 
mitted anyone  to  act  as  owner,  nor  that  she  did  anything  to 
mislead  the  contractor,  subcontractors  or  anyone  else.  On  the 
contrary,  it  is  conceded  that  her  deed  was  duly  recorded  be- 
fore the  contract  for  the  building  was  made  and  the  material 
furnished.  In  addition  to  this,  the  evidence  shows  that  the 
appellee  was  the  first  one  to  speak  to  the  contractor  about 
erecting  the  building  and  she  gave  directions  in  regard  to  the 
plans  for  the  same.  Subsequently,  she  directed  changes  to  be 
made.  While  it  is  true  that  the  contract  for  the  building  was 
made  and  signed  by  John  A.  Barker,  Jr.,  it  does  not  appear 
that  Mrs.  Barker  was  present  when  the  contract  was  made, 
nor  does  the  evidence  show  that  she  ever  knew  that  there  was 
a  written  contract  between  John  A.  Barker,  Jr.,  and  Fitz,  the 
contractor,  until  after  the  lien  was  filed  and  the  scire  facias 
served  on  her.   But  it  does  appear  that  she  was  present  during 
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the  progress  of  the  work,  givmg  directions,  etc.  It  is  further 
conceded  that  the  full  contract  price  was  paid.  We  cannot, 
therefore,  say  that  she  did  anything  to  lead  any  business  man 
to  suppose  that  she  was  not  the  owner.  "  The  plaintiff  was  not 
misled  by  any  act  of  the  defendant  nor  was  the  latter  silent 
when  she  was  called  upon  to  speak  :*'  Keely  v.  Jones,  35  Pa. 
Superior  Ct.  642.  Moreover,  when  one  permits  another  to  act 
as  the  owner  the  penalty  imposed  by  the  fourth  section  of  the 
act  of  June  4,  1901,  is  as  follows:  "Any  owner,  ....  who 
shall  knowingly  suffer  or  permit  any  person,  acting  as  if  he 
were  the  owner,  to  make  a  contract  for  which  a  claim  could  be 
filed,  without  objecting  thereto  at  the  time,  shall  be  treated  as 
ratifying  the  act  of  such  person  acting  as  if  he  were  the  owner, 
and  the  claim  may  be  filed  against  the  real  owner,  with  the 
same  effect  as  if  he  himself  had  made  the  contract.  Ratifica- 
tion shall  also  be  presumed,  and  a  like  subjection  to  lien  shall 
follow,  if  the  owner,  ....  subsequently  learning  of  such  con- 
tract or  of  work  being  done  upon  his  property,  shall  not, 
within  ten  days  thereafter,  repudiate  the  same,  either  by  no- 
tice to  the  contractor  and  sub-contractors  or  by  posting  such 
repudiation  on  the  most  public  part  of  the  structure  or  other 
improvement." 

If  we  assume  that  the  appellee  so  conducted  herself  that  the 
appellants  might  have  availed  themselves  of  the  benefits  of 
said  fourth  section  of  the  act,  their  only  legal  course  was  to 
have  filed  the  lien  against  the  real  owner,  and  to  do  this  they 
must  have  given  her  the  prerequisite  notice  required  by  the 
eighth  section  of  the  act  and  having  filed  the  lien  they  must 
have  followed  by  giving  her  the  subsequent  notice  required  by 
the  twenty-first  section  of  the  act.  Therefore,  we  are  forced  to 
the  conclusion  that  if  the  lien  filed  against  John  A.  Barker,  Jr., 
and  amended  to  stand  against  Mary  Dulany  Barker,  as  owner, 
were  treated  as  a  lien  filed  under  the  fourth  section  of  the  act, 
it  would  still  be  invalid  because  of  the  failure  to  serve  the  req- 
uisite notices  upon  Mary  Dulany  Barker. 

The  appellants  were  guilty  of  negligence  in  failing  to  ex- 
amine the  records  in  the  recorder's  oflBce  of  Franklin  county 
where  Mrs.  Barker's  deed  was  of  record.    This  record  was 
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notice  to  everyone  of  her  ownership  of  the  property,  and  it  was 
sufficient  to  protect  her  rights  in  a  case  where  the  appellants 
have  signally  failed  to  show  that  she,  either  actively  or  pas- 
sively, did  an)rthing  to  lead  them  to  suppose  that  John  A. 
Barker,  Jr.,  was  the  owner  of  the  property. 

On  the  facts  in  the  present  case,  we  think,  the  opinion  of  our 
Brother  Henderson,  and  the  authorities  therein  cited,  in 
Keeley  v.  Jones,  supra,  clearly  demonstrate  that  this  lien  does 
not  comply  with  the  act  of  assembly,  and  that  the  appellee  was 
entitled,  on  her  motion,  to  have  it  stricken  from  the  record. 

There  was  nothing  in  this  case  on  which  the  appellee  could 
be  held  to  have  waived  her  right  to  notice.  "After  the  lien 
was  filed  and  she  was  notified  of  that  fact  (by  the  sci.  fa.),  she 
promptly  filed  an  affidavit  of  defense  in  which  she  set  up  the 
defense  now  relied  on.  She  was  not  called  upon  to  act  until 
the  plaintiff  proceeded  to  collect  the  amount  of  the  claim. 
The  plaintiff  was  not  misled  by  any  act  of  the  appellee  nor  was 
the  latter  silent  when  she  was  called  upon  to  speak:"  Keely 
V.  Jones,  35  Pa.  Superior  Ct.  642. 

The  present  lien  against  the  property  of  the  appellee  was 
incurably  defective,  and,  therefore,  the  learned  court  did  not 
err  in  refusing  to  take  off  the  compulsory  nonsuit.  The  as- 
signments of  error  are  all  overruled  and  the  judgment  is  af- 
firmed. 


Fitzpatrick,  Appellant,  v.  Mortimer. 

Appeals — Assignments  of  error — Final  decree — Evidence — Quashing 
appeal. 

1.  An  appeal  will  be  quashed  where  the  assignments  of  error  are  to 
the  action  of  the  court  in  not  sustaining  exceptions  to  an  adjudication 
in  equity,  but  the  record  fails  to  show  any  final  decree  dismissing  the 
exceptions. 

2.  An  appeal  in  an  equity  case  will  be  quashed  where  the  record  does 
not  contain  the  certificate  of  the  judge  as  to  the  correctness  of  the  rec- 
ord as  required  by  rule  XXVII,  sec.  11. 

Argued  Oct.  20,  1909.    Appeal,  No.  239,  Oct.  T.,  1909,  by 
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plaintiffs,  from  decree  of  C.  P.  No.  4,  Phila.  Co.,  Dec.  T.,  1907, 
No.  5,982,  on  bill  in  equity  in  case  of  John  J.  Fitzpatrick  and 
Mary  E.  Slaven,  Administrators  of  the  Estate  of  John  Fita- 
patrick,  deceased,  v.  James  E.  Mortimer,  Executor  of  the  Last 
Will  and  Testament  of  Jane  Fitzpatrick,  deceased.  Before 
Rice,  P.  J.,  Morrison,  Orlady,  Head,  Beaver  and  Por- 
ter, JJ.    Appeal  quashed. 

Bill  in  equity  for  an  injunction.    Before  Carr,  J. 
The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  in  dismissing  exceptions  to  adjudication. 

U.  S.  KoonSj  with  him  W.  H.  G.  Gould,  for  appellant. 

Thomas  F,  Gain,  with  him  Edward  A.  Keliy,  for  appellee. 

Opinion  by  Morrison,  J.,  March  3,  1910: 

We  have  reached  the  conclusion  that  this  appeal  must  be 
quashed.  The  only  decree  we  can  find  in  the  record  is  the 
one  indexed  and  printed  in  appellant's  paper-book,  which 
reads  as  follows:  "And  now,  to  wit,  September  11,  1908, 
the  prothonotary  is  directed  to  enter  a  decree  nisi  in  pur- 
suance of  the  foregoing  findings,  which  decree  shall  be  made 
absolute  unless  the  respective  parties  file  exceptions  thereto 
within  ten  days  after  notice." 

This  seems  to  be  what  the  appellant's  counsel  rely  on  as 
the  final  decree,  but  by  its  own  terms  it  is  not  to  stand  as 
such  in  case  exceptions  are  filed  thereto.  The  record  shows 
that  on  September  21,  1908,  twenty-nine  exceptions  were 
filed  and  they  were  made  the  basis  of  the  twenty-nine  assign- 
ments of  error  printed  in  the  record.  .Therefore,  it  is  mani- 
fest that  we  cannot  consider  the  above-quoted  decree  as  a 
final  one.  The  appearance  docket  entries  show  the  follow- 
ing: "November  13,  1908,  Exceptions  dismissed."  But  as 
we  can  find  no  final  order  or  decree  dismissing  the  exceptions 
and  the  bill,  we  conclude  that  this  must  refer  to  language 
of  the  court  indicating  that  the  exceptions  ought  to  be  did- 
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missed.  If  a  final  decree  was  made  overruling  the  exceptions 
and  dismissing  the  bill,  our  attention  has  not  been  called 
to  it  and  we  have  not  succeeded  in  finding  it  in  the  printed 
record. 

Our  rule  XXVII,  relating  to  equity  practice,  plainly  requires 
the  printing  of  the  opinion  of  the  court  on  the  exceptions,  and 
the  decree  made.  It  is  manifest  that  this  refers  to  a  final 
decree  to  be  made  after  the  exceptions  have  been  considered 
and  disposed  of. 

An  additional  reason  for  quashing  this  appeal  is  that  the 
record  does  not  contain  the  certificate  of  the  judge  as  to  the 
correctness  of  the  record  as  required  by  the  eleventh  section 
of  the  same  rule,  to  wit:  "Appendix  containing  the  pleadings 
in  full  and  such  documentary  and  other  evidence  as  may  be 
necessary,  together  with  the  certificate  of  the  trial  judge  as 
hereinbefore  provided."  The  only  certificate  to  the  appendix 
was  made  by  the  official  stenographer,  and  this  has  many  times 
been  decided  to  be  insufficient  by  the  Supreme  Court  and  this 
court. 

Before  deciding  to  quash  this  appeal  we  made  a  somewhat 
careful  examination  of  the  record  and  it  convinces  us  that 
the  findings  of  fact  by  the  learned  judge  below  are  all  sus- 
tained by  competent  evidence,  and,  therefore,  his  conclu- 
sions of  law  that  the  bill  ought  to  be  dismissed  logically  and 
legally  follow. 

Counsel  for  appellant  contending  that  the  decree  ought  to 
be  reversed  on  account  of  the  admission  of  the  testimony 
of  Jennie  Harkins  and  Charles  Fitzpatrick,  error  in  r^ard 
thereto  is  attempted  to  be  raised  by  the  fourth  specification 
of  error.  But  this  specification  is  in  palpable  violation  of  our 
rule  XVI,  and  if  we  were  passing  upon  the  merits  of  this  case 
that  assignment  would  have  to  be  disr^arded.  Moreover, 
the  learned  judge  says  in  his  opinion  that  his  findings  of  fact 
could  be  made  irrespective  of  the  testimony  of  Jennie  Harkins 
and  Charles  Fitzpatrick.  Therefore,  if  they  were  not  compe- 
tent witnesses,  no  harm  was  done  by  hearing  their  testimony. 

This  appeal  is  quashed  at  the  costs  of  the  appellant. 
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Meyers  v.  Ritter,  Appellant. 

Equity — Findings  of  fad — Evidence — Appeals. 

The  findings  of  fact  by  the  court  below  on  a  bill  in  equity  when  based 
upon  sufficient  evidence,  will  not  be  reversed  by  the  appellate  court  in 
the  absence  of  manifest  error. 

Argued  Oct.  22,  1909.  Appeal,  No.  182,  Oct.  T.,  1909,  by 
defendant,  from  decree  of  C.  P.  No.  5,  Phila.  Co.,  March  T., 
1908,  No.  4,635,  on  bill  in  equity  in  case  of  Daniel  Meyers  v. 
Frank  S.  Ritter.  Before  Rice,  P.  J.,  Henderson,  Morri- 
son, Orlady,  Head  and  Porter,  JJ.   Affirmed. 

Bill  in  equity  for  specific  performance.   Before  Staake,  J. 
The  opinion  of  the  Superior  Court  states  the  case. 

Errors  assigned  were  in  not  sustaining  various  exceptions 
filed  by  defendant. 

Vivian  Frank  Gable,  with  him  Albert  Smith  Faught,  for  ap- 
pellant. 

Henry  N,  Wessel,  with  him  Alfred  Aarons,  for  appellee. 

Opinion  by  Orlady,  J.,  March  3, 1910: 

This  case  was  heard  on  bill,  answer  and  proof.  The  final  de- 
cree was  entered  enjoining  and  restraining  the  defendant  from 
selling,  assigning,  transferring  or  in  any  way  alienating  or  dis- 
posing of  any  of  the  stock  which  had  been  pledged  as  collateral 
for  a  loan.  From  a  careful  examination  of  all  the  testimony  in 
the  case,  we  find  ample  authority  for  the  conclusion  reached  by 
the  learned  trial  judge. 

Originally  there  were  thirty-four  asagnments  of  error;  six- 
teen of  these  are  now  pressed  on  our  attention  which  the  ap- 
pellant disposes  of  under  two  heads,  and  these  are  to  be  de- 
termined entirely  as  questions  of  fact.  The  making  of  the 
loan  and  the  pledging  of  the  security  was  admitted,  the  subse- 
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quent  withdrawal  of  the  power  of  attorney  and  the  attempt  to 
divert  the  securities  from  the  purpose  for  which  they  were 
pledged  is  abundantly  established  by  the  testimony,  and  dur- 
ing the  trial  all  question  of  possible  usury  was  eliminated  from 
the  case. 
The  judgment  is  affirmed. 


Perry,  Appellant,  v.  Pennsylvania  Railroad  Com- 
pany. Perry  v.  Pennsylvania  Railroad  Company, 
Appellant. 

Railroads — Carriers — Passenger — Ejection  of  passenger — Dining^^ar 
waiter — False  arrest. 

1.  It  is  a  reasonable  regulation  of  a  railroad  company  that  passen- 
gers shall  not  ride  in  a  dining  car  during  such  portions  of  the  route  as 
the  car  is  not  in  actual  service  for  meals. 

2.  Where  a  waiter  in  a  dining  car  is  discharged  en  route  he  may  ride 
in  a  coach  upon  payment  of  his  fare  to  the  end  of  his  run,  but  he  has  no 
right  to  insist  upon  riding  in  the  dining  car  after  the  car  has  been  closed 
to  passengers  generally  at  a  station ;  and  if  he  defiantly  persists  in  doing 
so  after  he  has  received  sufficient  notice  to  change  his  clothing,  creates 
a  disturbance,  and  dela3r8  the  train  he  may  be  put  off  the  car  with  such 
force  as  is  necessary  by  the  police  at  the  direction  of  the  company's 
employees,  and  if  he  persists  in  his  disorder  on  the  platform  in  the  pres- 
ence of  the  police,  and  the  police  arrest  him  upon  a  charge  of  disorderly 
conduct,  the  company  will  not  be  liable  either  for  his  ejection  from  the 
car,  or  his  subsequent  arrest. 

3.  If  it  be  assumed  in  such  a  case  that  the  officers  of  the  railroad 
company  made  the  police  officers  of  the  city  the  servants  of  the  com- 
pany, for  whose  acts  the  company  would  be  liable  by  callmg  them  to 
remove  the  plaintiff  from  the  car,  still  the  plaintiff  would  not  be  en- 
titled to  go  to  the  jury  upon  this  question,  if  it  appeared  that  a  con- 
viction for  disorderly  conduct  followed,  and  that  this  conviction  was 
unappealed  from  and  unreversed. 

Argued  Oct.  20,  1909.  Appeals,  Nos.  77  and  86,  Oct.  T., 
1909,  by  plaintiff  and  defendant,  from  judgment  of  C.  P. 
No.  3,  Phila.  Co.,  June  T.,  1905,  No.  2,165,  on  verdict  for  plain- 
tiff in  case  of  Robert  D.  Perry  v.  Pennsylvania  Railroad  Corn- 
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pany.    Before  Rice,  P.  J.,  Henderson,  Morbison,  Orlady, 
Head,  Beaver  and  Porter,  JJ.    Reversed. 

Trespass  to  recover  damages  for  ejection  from  train  and  for 
false  arrest.    Before  McMichael,  P.  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

The  trial  judge  charged  aa  follows: 

[I  think  the  law,  as  settled  by  the  highest  courts  of  this 
state,  as  applied  to  this  case,  is  that  this  defendant.  Perry,  was 
not  a  passenger.]  [2]  The  reasons  for  that  are  given  in  the  de- 
cisions of  the  Supreme  Court.  I  might  generalize  them,  but  I 
cannot  give  them  as  clearly  as  the  judges  who  write  the  opin- 
ions of  the  Supreme  Court,  but  perhaps  I  can  make  them  clear 
to  you. 

A  conmion  carrier,  a  railroad  company,  is  bound  to  receive  a 
passenger  who  behaves  himself  and  goes  to  the  oflBce  of  the 
company  and  buys  a  ticket,  or  if  he  is  too  late  to  get  his  ticket 
and  is  allowed  through  the  gate  and  gets  on  a  coach  or  car  of 
the  company,  an  ordinary  passenger  car,  and  tenders  his  fare, 
subject  to  such  reasonable  regulations  as  the  railroad  has  a 
right  to  make,  as  to  the  payment  temporarily  of  some  ad- 
ditional fare,  the  company  is  bound  to  receive  the  fare,  and  he 
becomes  a  passenger.  We  all  know  that.  But  there  are  some 
cases  in  which  it  is  not  quite  so  easy  to  determine  the  rights; 
and  this  is  one  of  them.  Perhaps  it  is  a  new  case  in  this  com- 
monwealth. That  is,  taking  the  question  of  law,  when  a  person 
is  in  a  dining  car,  not  at  mealtime  but  at  some  other  time,  and 
says  to  the  conductor,  if  it  happened  to  have  been  a  conductor, 
"  I  am  going  to  ride  to  New  York  and  I  am  ready  to  pay  my 
fare,"  he  has  not  a  right  to  do  that.  I  have  come  to  that  con- 
clusion. Neither  you  nor  I  nor  anybody  has  a  right  to  do  that. 
Our  business  is  to  get  into  a  passenger  coach — I  am  not  going 
to  say  anything  about  Pullmans,  for  why  complicate  it? — ^but 
to  get  into  a  passenger  coach  and  there  pay  our  fare  and  be- 
come a  passenger.  [If  by  mistake  even  one  of  the  traveling 
public  gets  in  a  dining  car  not  at  mealtime,  if  there  is  no  evi- 
dence that  a  meal  was  being  served,  even  though  he  was  ready 
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to  pay  his  fare,  the  company,  I  hold,  is  not  bound  to  receive 
him,  and  he  is  not  a  passenger.]  [2] 

[The  plaintiff  cannot  recover  for  the  false  arrest  or  for  any- 
thing that  happened  on  the  false  arrest,  because  he  was  con- 
victed. That  is,  the  magistrate  imposed  a  sentence,  according 
to  the  testimony  of  the  clerk  of  the  magistrate,  for  disorderly 
conduct;  and  that,  imder  the  cases,  disposes  of  his  action  for 
false  arrest  or  for  false  imprisonment.  It  is  not  necessary  to 
go  into  the  law  about  that.  The  man  may  have  been  wise  or 
he  may  have  been  foolish  to  pay  his  $11.50  and  acquiesce  in 
the  magistrate's  determination  of  the  case,  but  the  magistrate 
who  had  a  right  to  determine  it,  determined  it  adversely,  and 
I  could  not  allow  you  to  take  into  consideration  that  arrest 
at  all.]  [4] 

Now  let  us  look  at  the  facts  of  the  case.  Not  all  the  facts; 
I  am  not  going  over  the  evidence,  but  I  want  to  call  your  at- 
tention to  a  few  matters,  and  I  shall  call  your  attention  chiefly 
to  the  testimony  of  the  plaintiff  about  them.  The  plaintiff,  as 
you  know,  had  a  controversy  with  his  superior  who  was  in 
charge  of  the  car.  As  to  the  merits  of  that  controversy  I  do 
not  express  any  opinion,  and  I  do  not  think  it  has  an)rthing  to 
do  with  the  rights  of  the  plaintiff  or  the  liability  of  the  railroad 
company.  But  what  happened  afterwards,  I  think,  does  bear 
on  the  question,  when  you  look  at  it  from  the  point  of  view  of 
determining  the  facts  as  to  what  happened  at  Broad  street 
station.  After  their  controversy  the  plaintiff.  Perry,  said — 
this  is  right  in  the  beginning  of  his  testimony  when  he  was 
telling  his  own  story  and  was  giving  his  account  of  the  occur- 
rence— "With  that,  he  ordered  me  to  get  my  things  and  get 
out  of  the  car  and  go  up  in  the  coach  and  ride.''  Now  I  con- 
sider that  a  very  important  piece  of  testimony  for  you  to  con- 
sider. He  is  telling  his  own  story,  and  he  is  telling  you  what 
the  headman.  Cooper,  said  to  him  after  this  occurrence,  and  it 
has  a  very  large  bearing  on  the  question  whether  he  was  told 
to  get  off  the  dining  car  or  get  off  the  train.  He  says  himself, 
"With  that,  he  ordered  me  to  get  my  things  and  get  out  of  the 
car  and  go  up  in  the  coach  and  ride.  I  said, '  All  right,  I  am  not 
going  out.  If  the  train  conductor  sajrs  go  out,  all  right,  I  will 
Vol.  xli— 38 
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go  out.'  I  said, '  I  have  no  ticket  to  ride  in  the  coach.  The  din- 
ing car  is  the  car  I  am  supposed  to  make  my  trip  in.' "  Then 
he  says  the  train  conductor  came  in  later,  "  and  the  train  con- 
ductor didn't  say  anything  to  me,  nor  did  he  ask  me  any  ques- 
tions." That  is  the  way  the  thing  stood  for  a  little  while,  and 
then  he  said — you  remember  he  described  Cooper  as  sitting  at 
a  table  getting  lunch — "I  went  up  to  him.  He  said,  'Perry, 
you  are  going  to  get  off  at  Broad  street.'  I  said, '  I  don't  think 
so.'"  Now  according  to  him,  there  was  some  other  conversa- 
tion at  Broad  street.  That  is.  Perry,  the  plaintiff,  according 
to  Ms  own  testimony,  was  told  that  he  was  to  get  off  that  car 
and  get  in  another  coach.  That  is  his  own  testimony.  [And 
when  he  came  to  Broad  street,  what  happened?  The  plaintiff 
says:  " .  .  .  .  someone  in  uniform  with  a  cap  on.  Mr.  Hobbs 
asked  for  Perry.  I  answered  to  my  name.  I  said, '  I  am  Perry. ' 
He  said,  'Perry,  you  are  going  to  get  off  at  Broad  street.'  I 
said,  'Beg  pardon,  Mr.  Hobbs,  I  am  not.'  I  said,  'My  destina- 
tion is  Jersey  City.  I  am  wilUng  to  pay  my  fare  to  Jersey 
City.' "  And  he  said,  "  I  showed  my  money,  I  said, '  I  am  will- 
ing to  pay  my  fare.' "  Then  the  company,  or  the  oflBcer  of  the 
company,  Mr.  Hobbs  "ordered  me  off,  and  I  asked  him  if  he 
had  any  place  for  me  to  dress  or  if  he  expected  me  to  dress  on 
the  platform.  I  said  if  he  had  a  drawing-room  I  would  be  will- 
ing to  dress  in  there,  otherwise  I  would  dress  in  the  pantry  as  is 
the  custom  in  the  car.  I  pulled  down  the  shade,  and  in  the 
meanwhile  undertook  to  undress  myself,  not  with  the  intention 
of  getting  off  but  with  the  intention  of  riding  on  that  train  to 
Jersey  City,  which  I  felt  entitled  to  do  for  my  money  and  my 
behavior,  and  I  didn't  see  why  I  should  be  taken  off."  Now 
that  is  important  testimony  to  consider.  Perry  said  when  he 
was  told  to  get  off  the  car,  "  I  am  going  to  Jersey  City."  When 
he  was  told  to  get  dressed,  he  said,  "  I  was  getting  dressed,  not 
with  the  intention  of  getting  off;  I  intended  to  go  to  Jersey 
City."  I  have  come  to  the  conclusion  as  a  judge,  looking  at  the 
law,  that  Perry  was  wrong  about  that;  he  made  a  mistake 
about  his  rights.  He,  nor  you,  nor  I  had  a  right  to  do  that,  and 
therefore  if  he  intended  to  assert  those  rights,  though  I  do  not 
profess  to  be  infalUble — I  may  be  entirely  wrong — I  am  only 
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giving  you  my  interpretation  of  the  law — but  I  think  it  is  the 
law  that  he  had  no  right  then  to  insist  on  staying  in  that  car 
after  he  was  told  to  get  ofif  the  car.]  [5]  Then  came  a  history  of 
the  controversy  and  of  what  happened  later.  Then  later  on  in 
Perry's  testimony  he  was  asked: 

"Q.  You  were  told  to  change  your  clothing?  A.  I  was. 
Q.  You  did  not  do  it,  did  you?  A.  I  did;  I  was  changing  my 
clothes.  Q.  And  you  would  not  hurry?  A.  I  didn't  know 
why  I  should  hurry.  Q.  Wasn't  the  train  about  to  start? 
A.  Well,  it  had  ten  minutes  to  stop  there.  Q.  You  said  you 
would  take  your  time?  A.  I  did  not.  I  intended  to  take  my 
time  just  the  same." 

He  says,  "  I  did  not  say  that,  but  I  intended  to  take  my  time 
just  the  same." 

Now,  gentlemen,  that  is  the  situation  as  it  presents  itself 
from  the  plaintiff's  testimony — that  the  man  said  he  intended 
to  stay  there  and  he  relied  on  his  behavior  and  on  his  intention 
to  pay  his  fare  and  to  stay  there.  And  in  that  Ught  you  must 
consider  the  testimony. 

[Now,  to  repeat  a  Uttle,  in  order  that  I  may  be  understood, 
he  had  no  right  there.  His  duty  was  to  get  off,  and  his  duty 
was  if  he  wished  to  go  to  Jersey  Gty,  to  get  off  and  get  in  an- 
other car  and  pay  his  fare,  and  then  he  would  probably  have 
been  entitled  as  a  passenger  to  ride  there.  But  having  been 
told  to  get  off  the  dining  car  and  to  get  off  at  Broad  street,  and 
having  refused  to  do  that,  and  having  declared  that  his  inten- 
tion was  to  stay  there  until  he  got  to  Jersey  City,  those  are  the 
facts  of  the  situation  of  the  plaintiff.  Now,  then,  the  defend- 
ant had  a  right,  first,  to  ask  him  to  go  or  order  him  to  go,  and 
second,  if  he  did  not  go,  to  put  him  off,  and  to  use  sufficient 
force  to  put  him  off.  They  were  bound  to  do  that,  however, 
with  as  Uttle  injury  to  the  plaintiff,  physically  and  mentally, 
as  possible,  or  as  was  consistent  with  the  occasion.  And 
whether  they  did  that  or  not,  I  think,  is  a  question  for  you  un- 
der the  evidence.  You  will  consider  the  facts.  I  have  called 
your  attention  to  the  plaintiff's  story.  The  plaintiff  has  been 
corroborated,  you  may  think,  by  two  or  more  witnesses  in  the 
general  details  of  the  story.   This  position  was  one  that  he  as- 
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sumed  himself  all  through.  I  do  not  think  I  am  stating  the 
position  differently,  except  more  briefly.  It  was  the  plaintiflPs 
own  position.  I  think  now,  after  reflection,  that  the  man  was 
mistaken  as  to  his  right;  that  he  had  not  the  right  that  he 
thought  he  had  to  stay  in  that  car  to  Jersey  CSty  if  he  paid  his 
fare.]  [6] 

Verdict  and  judgment  for  plaintiff  for  $100.  Both  plaintiff 
and  defendant  appealed. 

Errors  assigned  by  plaintiff  were  (2-6)  above  instructions, 
quoting  them. 

Errors  assigned  by  defendant  was  refusal  of  binding  instruc- 
tions for  defendant. 

Lincoln  L.  Eyre,  for  Robert  D.  Perry. — ^We  submit  that  the 
principle  of  law  upon  which  the  rights  of  the  plaintiff  in  this 
case  are  to  be  determined  is  that  which  is  repeatedly  laid  down, 
as  in  Railway  Co.  v.  Rosenzweig,  113  Pa.  519.  See  also  Ham 
V.  Canal  Co.,  142  Pa.  617;  Hall  v.  Ry.  Co.,  14  W.  N.  C.  242; 
McNulty  V.  R.  R.  Co.,  182  Pa.  479. 

It  has  been  repeatedly  held  that  neither  an  acquittal  nor  a 
conviction  is  conclusive  of  the  question  of  probable  cause  or 
want  of  probable  cause:  Auer  v.  Mauser,  6  Pa.  Superior  Ct. 
618;  Graham  v.  Noble,  13  S.  &  R.  233;  Grohmann  v.  Kirsch- 
man,  168  Pa.  189;  Cooper  v.  Hart,  147  Pa.  594. 

John  Hampton  Barnes,  for  the  Pennsylvania  Railroad  Com- 
pany.— ^The  plaintiff  was  an  employee,  and  while  on  the  car 
was  not  a  passenger:  Railroad  Co.  v.  Price,  96  Pa.  256;  Fore- 
man V.  Penna.  R.  R.  Co.,  195  Pa.  499;  Bricker  v.  Phila.  & 
Readmg  R.  R.  Co.,  132  Pa.  1. 

The  court  charged  rightly  that  he  was  not  and  could  not  be  a 
passenger,  under  the  evidence  in  the  case.  Therefore  no  right 
of  action  could  vest  in  him  by  reason  of  any  act  of  the  defend- 
ant towards  him  as  a  passenger:  Wilkinson  Mfg.  Co.  v.  Welde, 
196  Pa.  508;  Mahoney  v.  Transit  Co.,  214  Pa.  180;  Mahoney 
V.  Steel  Co.,  217  Pa.  20;  Stewart  v.  DeNoon,  220  Pa.  164; 
Kough  V.  Penna.  R.  R.  Co.,  222  Pa.  175. 
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The  rule  seems  to  be  unquestioned  in  this  state  that  in  order 
to  sustain  an  action  for  malicious  prosecution  or  false  arrest, 
there  must  have  been  a  termination  of  a  previous  criminal 
action  favorable  to  the  plaintiff:  Reiter  v.  Brown,  21  P.  L.  J. 
131;  McAnlis  v.  Patterson,  30  P.  L.  J.  308;  Harrison  v.  Qarke, 
4  Kulp,  383;  Moore  v.  Murphy,  34  P.  L.  J.  407;  Kirkpatrick  v. 
Kirkpatrick,  39  Pa.  288. 

Opinion  by  Porter,  J.,  March  3, 1910: 

We  have  in  this  case  appeals  from  the  judgment  of  the  court 
below  by  both  plaintiff  and  defendant,  and,  as  the  conclusion 
at  which  we  have  arrived  requires  the  entry  of  but  one  judg- 
ment, both  appealg  may  be  considered  in  the  same  opinion. 
The  questions  raised  by  the  specifications  of  error  in  the  appeal 
by  the  plaintiff,  at  No.  86,  October  Term,  1909,  of  this  courts 
will  first  be  considered.  The  plaintiff  in  this  action  of  trespass 
filed  a  statement  averring  that,  "  On  the  fifth  day  of  May,  1905, 
he  was  lawfully  and  peaceably  in  and  upon  a  certain  passenger 
train  of  the  defendant  company  at  about  four  o'clock  in  the 
afternoon  of  said  day  while  the  train  was  standing  at  the  sta- 
tion of  the  defendant  company  in  Philadelphia,  known  as  the 
Broad  street  station,  the  plaintiff  intending  to  be  and  become 
a  passenger  of  the  defendant  company  upon  said  train  from 
the  Qty  of  Philadelphia  to  the  city  of  Jersey  CSty  in  the  State 
of  New  Jersey,  for  which  point  said  train  was  destined  and 
about  to  leave  on  said  day  and  hour."  The  statement  further 
averred  that  while  the  plaintiff  was  "conducting  himself  in  a 
peaceable,  orderly  and  lawful  manner,  he  was  without  any 
cause  or  justification  whatever  on  the  part  of  the  defendant 
company,  seized  with  force  and  violence  by  several  of  the 
employees  of  the  defendant  company  acting  under  the  au- 
thority and  instructions  of  the  defendant  company  and  in  its 
behalf,  and  against  his  will  and  consent  forcibly  taken  and 
ejected  from  the  said  train  and  from  said  Broad  street  station, 
and  then  and  there  arrested  and  placed  in  chaige  of  a  police 
officer  of  the  city  of  Philadelphia,  without  any  warrant  or 
other  authority  for  so  doing  and  without  his  having  committed 
any  act  or  offense  justifying  an  arrest,  and  was  forcibly  taken 
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to  a  station  house  in  the  city  of  Philadelphia,  ....  still  un- 
der the  authority  and  instructions  of  the  defendant  company 
or  its  servants  or  employees  and  then  and  there  unlawfully 
imprisoned  in  said  station  house  at  the  instance  of  the  defend- 
ant company  ....  until  about  nine  o'clock  in  the  morning 
of  the  following  day,  at  which  time  the  plaintiff  was  released 
from  said  imprisonment."  The  only  wrong  with  which  the 
statement  charged  the  defendant  was  its  failure  to  dischai^e 
the  duty  which  it  owed  to  him  as  a  passenger  upon  its  train, 
its  act  in  wrongfully  expelling  him  from  the  train  and  in  caus- 
ing his  subsequent  unlawful  arrest  and  detention. 

The  plaintiff  produced  at  the  trial  evidence,  including  his 
own  testimony,  to  the  following  effect:  The  plaintiff  was  em- 
ployed by  the  defendant  company  as  a  waiter  upon  a  dining 
car,  used  in  connection  with  its  express  train  service,  which 
upon  the  day  in  question  was  attached  to  a  train  leaving 
Washington  City  about  noon.  Limcheon  was  being  served 
on  the  dining  car  when  the  train  left  Baltimore,  and  a  number 
of  passengers  had  come  into  the  car  for  the  purpose  of  partak- 
ing of  that  meal.  Before  the  train  reached  the  bridge  across 
the  Susquehanna  river  the  conductor  of  the  dining  car  spoke 
to  plaintiff  and  asked  him  if  he  had  not  heard  a  passenger 
making  a  request  of  him  for  some  service  as  he  was  pasang 
through  the  car.  The  plaintiff  replied  that  he  had  not,  and  the 
conductor  said  that  the  passenger  had  spoken  loud  enough  for 
him  to  hear.  The  plaintiff  made  some  retort,  an  altercation 
followed,  and  the  conductor  told  the  plaintiff  that  he  was  dis- 
charged, that  he  must  take  off  his  waiter's  uniform,  change 
his  clothing,  get  his  things  and  get  out  of  the  car  and  go  up  and 
ride  in  one  of  the  coaches.  The  plaintiff  said,  "All  right,  I'm 
not  going  out.  ...  I  have  no  ticket  to  ride  in  the  coach. 
This  dining  car  is  the  car  I'm  supposed  to  make  my  trip  in." 
When  the  train  reached  Wilmington  the  service  of  luncheon 
had  been  finished,  the  passengers  had  all  left  the  car,  returning 
to  their  proper  places  in  the  train,  and  the  conductor,  the 
waiters  and  the  plaintiff  were  eating  their  luncheon  in  the  car. 
At  Wilmington,  Delaware,  the  conductor  of  the  dining  car 
said  to  the  plaintiff,  "Perry,  you  are  going  to  get  off  at  Broad 
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street."  The  plaintiff  replied,  "I  don't  think  so."  The  plain- 
tiff made  no  effort  to  change  his  waiter's  uniform  for  his  citi- 
zen's or  street  clothes,  after  he  had  been  thus  twice  notified 
that  he  must  leave  the  car.  The  train  arrived  at  Philadelphia 
about  four  o'clock  and  was  scheduled  to  remain  at  Broad  street 
station  only  ten  minutes,  which  this  plaintiff  knew.  He  did 
not  upon  the  arrival  of  the  train  at  Broad  street  proceed  to 
change  his  clothing  or  make  any  preparation  to  leave  the  car. 
After  the  train  had  arrived  at  Broad  street  station  Mr.  Hobbs, 
the  officer  in  charge  of  the  dining-car  service  of  that  division 
of  the  road,  in  company  with  the  station  master  of  Broad 
street  station,  and  two  police  officers  of  the  city  of  Philadel- 
phia came  down  the  platform  to  the  car,  having  been  notified 
by  a  telegram  from  the  conductor.  The  police  officers  re- 
mained on  the  platform  while  the  station  master  and  Hobbs 
entered  the  dining  car,  inquired  for  the  plaintiff  and  upon 
finding  him,  Hobbs,  who  was  the  head  of  the  dining-car  service 
of  the  defendant  company  in  which  plaintiff  had  until  that  day 
been  employed,  said,  "Perry,  you  are  going  to  get  off  at  Broad 
street."  The  plaintiff  replied  "Beg  pardon,  Mr.  Hobbs,  I'm 
not.  My  destination  is  Jersey  City.  I  am  willing  to  pay  my  fare 
to  Jersey  City."  The  time  for  the  departure  of  the  train  had 
arrived,  and  the  station  master  notified  Hobbs  that  he  could 
hold  the  train  no  longer.  Hobbs  then  said  to  plaintiff,  "  If  you 
don't  get  out  now  we  will  have  to  take  you  out."  The  plain- 
tiff, having  held  the  train  thus  until  it  was  overdue,  then 
started  to  undress,  for  the  alleged  purpose  of  changing  his 
clothes.  What  his  purpose  was  was  shown  by  his  answer  to  a 
question  on  cross-examination :  "  Q.  And  you  said  you  would 
take  your  time?  A.  I  did  not.  I  intended  to  take  my  time 
just  the  same.  Q.  And  they  took  you  out?  A.  Yes,  sir." 
True  it  is  that  the  plaintiff  testified  that  during  this  colloquy 
he  said  to  Mr.  Hobbs  that  he  was  willing  to  pay  his  fare  to 
Jersey  City,  and  showed  his  money.  But  the  manner  in 
which  he  intended  to  insist  upon  being  transported  to  Jersey 
City  was  clearly  revealed  by  his  own  testimony:  "I  said  I  was 
privileged  to  ride  where  I  pleased  for  my  money  and  behavior 
anywhere  I  wanted  on  that  train.   And  I  wanted  to  get  prop- 
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erly  dressed.  Q.  You  refused  to  leave  the  car?  A.  I  re- 
fused to  leave  the  car.  For  my  money  and  my  behavior  I 
claimed  my  right,  with  equal  right  to  you  and  any  other  mem- 
ber  to  ride  to  Jersey  Qty.  Q.  You  were  clmming  the  right 
to  renudn  in  that  car  as  a  passenger.  Is  that  your  position 
now?  A.  That  is  my  claim,  for  my  money  and  my  behavior. 
Q.  Then  your  position  is  that  you  claimed  the  right  to  stay  in 
that  car  as  a  passenger?  A.  Yes,  sir.  I  refused  to  obey  Mr. 
Hobbs  or  any  other  person,  for  my  money  or  my  behavior. 
Q.  You  were  taken  to  the  city  police  station  by  a  city  police 
officer,  and  there  you  were  locked  up?  A.  Yes,  sir."  All  the 
foregoing  facts  appear  from  the  testimony  of  this  plaintiff. 
The  uncontradicted  evidence  was  that  this  dining  car  was  then 
out  of  service,  that  it  would  not  be  open  for  passengers  be- 
tween Philadelphia  and  Jersey  City;  it  was  being  carried  by 
the  train  to  that  place  in  order  that  it  might  be  attached  to 
some  other  train.  The  plaintiff  had  kept  this  express  train, 
upon  which  there  were  many  scores  of  through  passengers 
waiting  until  at  least  five  minutes  after  the  time  when  it  ought 
to  have  left  the  station.  The  plaintiff  was  asserting  the  right 
to  ride  to  Jersey  City,  as  a  passenger  in  a  car,  which,  under  the 
uncontradicted  evidence  in  the  case,  was  not  to  be  open  to 
passengers  during  the  journey.  The  train  master  finally  told 
Hobbs  that  he  could  hold  the  train  no  longer,  whereupcm 
Hobbs  told  the  two  police  officers  of  the  city  of  Philadelphia 
to  take  the  plaintiff  off  the  car;  the  police  officers  then  entered 
the  car  and  took  the  plaintiff  out  on  to  the  platform,  where 
the  plaintiff,  according  to  his  own  testimony,  finding  himself 
free,  ran  back  into  the  car;  the  police  officers  again  went  into 
the  car  and  this  time,  after  removing  the  plaintiff  from  the  car 
they  took  him  to  the  police  station  house  on  Fifteenth  street 
and  there  preferred  against  him  a  chai^  of  disorderly  con- 
duct. These  were  the  facts  disclosed  by  the  testimony  of  this 
plaintiff  and  the  witnesses  whom  he  called.  The  testimony 
produced  on  behalf  of  the  defendant  indicated  that  the  plaintiff 
was  absolutely  defiant  in  refusing  to  leave  the  car,  that  after  he 
had  partly  changed  his  clothes,  and  had  on  the  trousers  of  his 
citizen's  suit,  when  the  officers  were  removing  him  from  the 
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car,  he  deliberately  unbuttoned  his  clothing,  slipped  his  sus- 
penders from  his  shoulders  and  dropped  his  trousers,  for  the 
purpose  of  hindering  them  in  removing  him  from  the  car.  He 
struck  one  of  the  officers  and  kicked  at  the  other,  and  in  a  loud 
voice  indulged  in  profane  language.  The  defendant  also  pro- 
duced the  record  of  the  proceedings  of  the  magistrate,  under 
the  charge  of  disorderly  conduct,  and  called  witnesses  as  to 
what  occurred  at  the  hearing  of  that  charge.  This  evidence 
established  that  the  magistrate  had  adjudged  the  plaintiff 
guilty  of  disorderly  conduct  and  had  fined  him  $10.00  and 
costs,  which  he  had  paid,  and  that  that  conviction  remained 
unappealed  from  and  the  plaintiff  had  taken  no  steps  to  re- 
verse it. 

The  statement  contained  no  averment  that  the  defendant 
had  made  default  in  any  duty  which  it  owed  to  the  plaintiff  as 
an  employee.  The  able  counsel  representing  the  plaintiff  con- 
cedes that  the  plaintiff  accepted  his  discharge  and  that  the 
question  of  the  right  of  the  defendant  to  discharge  him  in  the 
manner  in  which  it  was  done  cannot  here  be  considered.  We 
have,  therefore,  only  to  deal  with  his  rights  as  a  passenger,  and 
the  question  whether  he  ever  became  a  passenger.  The 
learned  judge  of  the  court  below  chained  the  jury  that  the 
plaintiff  was  not  a  passenger;  that  the  defendant  company 
had  a  right  to  remove  him  from  the  dining  car,  under  the  cir- 
cumstances, using  no  more  force  than  was  necessary;  that, 
under  the  evidence  presented,  the  plaintiff  could  not  recover 
of  the  defendant  damages  for  his  detention  upon  the  charge 
of  disorderly  conduct,  made  by  the  police  officer  of  the  city, 
after  plaintiff  had  been  removed  from  the  train;  but  left  to  the 
jury  the  question  whether  undue  force  had  been  used  in  re- 
moving the  plaintiff  from  the  train,  and,  if  upon  that  point 
they  found  in  favor  of  the  plaintiff,  instructed  them  as  to  the 
measure  of  damages.  The  specifications  of  error  filed  by  the 
plaintiff  all  involve  but  two  questions :  (1)  The  right  of  the  de- 
fendant, under  the  facts  by  the  plaintiff  admitted  to  be  true,  to 
eject  the  plaintiff  from  the  dining  car  in  a  proper  manner,  and 
(2)  the  right  of  the  plaintiff  to  recover  of  the  defendant,  im- 
der  the  evidence,  damages  for  his  alleged  subsequent  unlaw- 
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ful  arrest  and  imprisonment.  We  find  it  earnestly  ai^ed  in 
the  brief  for  plaintiff  that,  the  plaintiff  having  ceased  to  be  an 
employee  of  the  company,  he  had  a  right  to  tender  his  fare 
and  ride  as  a  passenger  upon  the  train  to  Jersey  City;  that 
upon  tender  of  his  fare  the  company  was  bound  to  carry  him 
as  a  passenger  upon  the  train.  The  evidence  disclosed  nothing 
which  would  have  justified  the  defendant  company  in  refusing 
to  carry  the  plaintiff  as  a  passenger  if  he  had  tendered  his  fare 
and  offered  himself  as  a  passenger  to  be  carried  in  any  of  the 
coaches  of  the  train  designated  for  the  carriage  of  padsengers, 
upon  the  same  terms  and  conditions  that  other  passengers 
were  carried  on  that  train.  There  was  nothing  in  the  evidence 
which  would  have  justified  the  defendant  in  refusing  to  re- 
ceive him  as  a  passenger  upon  the  ground  that  it  would  have 
been  tmsafe  to  permit  him  to  ride  in  coaches  where  other 
passengers  were  carried.  The  difficulty  with  the  position  of 
the  plaintiff  is  that  he  did  not  propose  to  be  carried  in  the 
coaches  in  which  other  passengers  were  carried.  He  did  not 
assert  the  right  to  be  carried  as  passengers  generally  were 
carried.  He  demanded  that  as  a  general  passenger,  he  be 
carried  in  the  dining  car,  to  which  passengers  during  that  par- 
ticular part  of  the  journey  were  not  to  be  admitted,  and  to 
which  they  were  generally  only  admitted  for  the  purpose  of 
taking  meals  while  upon  their  journey.  When  the  train  was 
at  the  bridge  crossing  the  Susquehanna  river  the  conductor 
of  the  dining  car  discharged  the  plaintiff,  and  it  is  conceded 
that  he  had  the  authority  to  do  so.  He  then  told  the  plain- 
tiff to  change  his  clothing  and  go  into  one  of  the  passenger 
coaches  and  he  would  be  there  carried  to  Philadelphia;  this 
the  plaintiff  refused  to  do,  and  remained  in  the  dining  car. 
When  the  train  was  at  Wilmington  the  plaintiff  was  again  no- 
tified that  he  would  be  required  to  leave  the  car  at  Broad 
street  station,  Philadelphia.  He  again  declared  that  he  would 
not  do  so;  if  he  had  desired  to  change  his  clothing  before 
he  left  the  car  there  was  then  ample  time  for  him  to  do  so 
before  the  train  reached  Broad  street  station.  When  the 
train  arrived  at  Broad  street  station  and  the  officers  of  the 
defendant  company  notified  the  plaintiff  that  he  must  leave 
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the  dining  car,  he  again  defiantly  refused  to  do  so.  Conceding 
that  it  be  true  tliat  he  then  offered  to  pay  the  amount  of  fare 
which  passengers  generally  were  required  to  pay  for  transpor- 
tation to  Jersey  City,  as  he  testified,  it  is  clear  from  his  own 
testimony  that  his  declared  purpose  was  to  remmn  in  the  din- 
ing car  and  not  go  into  one  of  the  coaches  provided  for  the 
carriage  of  passengers.  He  made  no  suggestion  to  the  em- 
ployees of  the  defendant  company  that  he  would  go  into  a 
passenger  coach,  nor  is  there  anything  in  his  testimony  from 
which  his  willingness  to  go  into  a  passenger  coach  could  be 
inferred.  He  defied  the  officers  whose  duty  it  was  to  enforce 
the  regulations  applicable  to  all  passengers,  and  persisted  in 
remaining  in  the  dining  car.  There  is  nothing  in  his  testimony 
which  would  warrant  a  finding  that  he  indicated  to  the  serv- 
ants of  the  defendant  company  that  he  was  willing  to  be 
carried  as  a  passenger  in  any  of  the  cars  provided  for  the  car- 
riage of  passengers  upon  that  journey,  and,  entirely  apart 
from  the  question  of  notice  to  the  servants  of  the  defendant, 
there  was  nothing  from  which  a  jury  should  have  been  per- 
mitted to  infer  that  the  plaintiff  was  willing  to  be  carried  as  a 
passenger  in  the  place  upon  the  tndn  provided  for  such  trans- 
portation. Even  at  the  time  of  the  trial  the  plaintiff  still  per- 
sisted in  the  assertion  that  he  had  the  right,  upon  payment  of 
the  amount  of  the  passenger  fare  from  Philadelphia  to  Jersey 
City,  "to  remain  in  that  car  as  a  passenger."  He  admitted 
that,  when  at  Broad  street  station,  speaking  to  the  servants 
of  the  defendant  company,  "I  said  I  was  privileged  to  ride 
where  I  pleased  for  my  money  and  behavior  an3rwhere  I 
wanted  on  that  train.'' 

The  safety  of  passengers  upon  railroad  tnuns  necessarily 
requires  that  the  manner  in  which  the  train  shall  be  made  up 
shall  be  imder  the  exclusive  control  and  regulation  of  the 
carrier.  The  means  adopted  for  the  transportation  of  passen- 
gers upon  railroads  make  it  necessary  that  the  trains  be  made 
up  of  distinct  units.  The  engine  which  furnishes  the  motive 
power  is  placed  under  the  control  of  the  engineer,  who  must 
be  free  from  the  interference  of  irresponsible  parties,  the  cars 
carrying  the  mail  must  be  in  the  exclusive  possession  of  the 
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representatives  of  the  government,  the  baggage  of  passengers 
is  carried  in  special  cars  provided  for  that  purpose  to  which 
only  designated  employees  of  the  company  are  admitted,  cer- 
tain cars  are  designated  for  the  carriage  of  general  passengers, 
and  to  such  cars  all  proper  persons  who  pay  the  established 
rates  have  a  right  to  be  admitted  and  in  them  transported. 
The  convenience  and  comfort  of  passengers  has  led  to  the  intro- 
duction of  special  cars  devoted  to  special  uses,  such  as  sleep- 
ing, parlor  and  dining  cars.  Carriers  are  not  bound  to  furnish 
these  special  cars,  and  they  may  adopt  reasonable  r^ulations 
as  to  their  use.  The  several  classes  of  employees  engaged  in 
service  upon  a  railroad  train  vary  in  the  character  of  their 
duties  and  the  places  in  which  those  duties  are  performed, 
their  right  to  be  in  those  places  is  because  of  their  contract 
relation  with  the  company  and  the  duty  which  under  that 
contract  they  are  required  to  perform.  When  the  contract  re- 
lation is  terminated  the  right  of  the  former  employee  to  re- 
main in  the  same  place  upon  the  train  in  which  his  duties  had 
formerly  been  discharged  is  at  an  end.  When  an  engineer  is 
properly  discharged  from  his  employment  during  a  journey 
and  notified  that  he  is  to  leave  his  engine  at  a  certain  station, 
he  cannot  upon  tendering  the  amount  paid  by  a  general  passen- 
ger insist  upon  riding,  as  a  passenger,  in  the  cab  of  the  ai- 
gine;  nor  can  a  discharged  baggage  master  insist  upon  riding, 
afi  a  passenger,  in  the  baggage  car.  When  a  former  employee 
desires  to  become  a  passenger  he  must  submit  to  the  same 
regulations  applicable  to  all  other  passengers.  ''A  passenger, 
in  the  legal  sense  of  the  word,  is  one  who  travels  in  some  public 
conveyance,  by  virtue  of  a  contract,  express  or  implied,  with 
the  carrier,  as  a  payment  of  fare  or  that  which  is  accepted  as 
an  equivalent  therefor:''  Pennsylvania  Railroad  Company  v. 
Price,  96  Pa.  256.  The  defendant  company  had  provided  this 
dining  car  for  a  special  purpose,  not  the  transportation  of  gen- 
eral passengers;  this  plaintiff  knew  that  fact  and  had  express 
and  repeated  notice  that  he  would  not  be  carried  in  that  car  as 
a  passenger.  The  plaintiff  had  not  been  accepted  by  the  de- 
fendant company  as  a  passenger,  he  was  insisting  upon  re- 
maining in  a  car  in  which  he  had  no  right  to  be,  and  it  was 
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not  only  the  right  but  the  duty  of  the  defendant  to  expel 
him:  Brieker  v.  Philadelphia  &  Reading  Railroad  Company, 
132  Pa.  1. 

The  refusal  of  the  court  below  to  permit  the  jury  to  pass 
upon  the  question  of  the  right  of  the  plaintiff  to  recover  dam- 
ages for  his  subsequent  alleged  false  arrest  and  unlawful  de* 
tention  was,  under  the  evidence,  clearly  right.  The  burden 
was,  of  course,  upon  the  plaintiff  to  show  that  the  defendant 
or  some  person  having  authority  to  act  for  it  in  that  behalf  had 
procured  the  arrest  and  detention.  All  that  those  representing 
the  defendant  company  did  was  to  direct  that  the  plaintiff  be 
removed  from  the  dining  car;  this  they  had  a  right  to  do  and 
to  employ  a  city  police  ofl5cer  for  that  purpose.  The  plaintiff's 
own  testimony  discloses  that  when  he  was  first  taken  out  of  the 
dining  car  to  the  platform,  he  was  released.  He  then  ran  back 
into  the  car,  and  while  this  express  train  was  kept  waiting,  the 
city  police  oflScers  again  went  in  after  him,  brought  him  out, 
and  it  was  then  that  he  was  placed  under  arrest  by  the  police 
officer  of  the  city  and  taken  to  the  station  house,  where  one  of 
the  city  police  officers  preferred  the  charge  of  disorderly  con- 
duct agidnst  him.  This  clearly  indicates  that  he  was  not 
arrested  for  anything  which  he  had  done  before  he  was  re- 
moved from  the  car;  that  the  arrest,  by  the  city  pdice  officer, 
was  because  of  what  was  done  in  the  presence  of  the  officer, 
after  the  plidntiff  had  been  taken  from  the  car  and  released 
upon  the  platform.  If  the  plaintiff  was  guilty  of  disorderly 
conduct  in  the  presence  and  view  of  the  city  police  officers 
they  had  the  power  and  it  was  their  duty  to  arrest  him,  and 
promptly  lodge  a  charge  against  him.  The  only  action  of  the 
representatives  of  the  company  disclosed  by  the  testimony,  in 
this  connection,  was  a  direction  to  the  city  police  officers  to 
remove  the  plaintiff  from  the  car.  The  officers  obeyed  this  in- 
struction and  the  plaintiff  was  released  upon  the  platform,  the 
instructions  of  the  company  had  been  obeyed,  and  the  plwntiff 
was  free ;  his  arrest  manifestly  came  as  a  result  of  what  he  after- 
wards did  in  the  presence  of  the  police  officers.  There  could 
be  no  recovery  for  the  alleged  false  imprisonment  because  the 
evidence  did  not  disclose  that  the  arrest  and  detention  for  dis- 
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orderly  conduct  was  by  the  direction  of  the  oflScers  of  the  de- 
fendant company:  Decker  v.  Lackawanna  &  Wyoming  Valley 
Railroad  Company,  39  Pa.  Superior  Ct.  225.  Even  if  it  were 
assumed  that  the  officers  of  the  defendant  company  made  the 
police  officers  of  the  city  the  servants  of  the  company,  for 
whose  acts  the  company  would  be  liable,  by  calling  them  to  re- 
move the  plwntiflf  from  the  car,  still  the  plaintiff  would  not 
have  been  entitled  to  go  to  the  jury  upon  this  qtiestion.  The 
wrong  charged  in  the  statement,  upon  this  branch  of  the  case, 
and  attempted  to  be  established  by  the  evidence,  was  false 
imprisonment.  While  an  action  for  false  imprisonment  is  not 
in  some  respects  analogous  to  an  action  for  malicious  prosecu- 
tion, there  can  be  no  question  that  in  such  action  proof  by  the 
defendant  that  the  imprisonment  was  by  authority  of  law  is  a 
complete  defense:  McCarthy  v.  DeArmit,  99  Pa.  63.  The  evi- 
dence in  this  case  established  that  the  officer  who  made  the 
arrest  having  preferred  the  charge  of  disorderly  conduct,  the 
defendant  (this  plaintiff)  was,  at  a  regular  hearing  before  a 
/  magistrate  having  jurisdiction  of  the  offense  and  of  his  person, 
adjudged  guilty  and  fined,  he  paid  the  fine  and  costs,  and  made 
no  attempt  to  appeal  from  or  reverse  the  conviction.  The 
evidence  which  established  these  facts  was  clearly  admissi- 
ble: McCarthy  v.  DeArmit,  99  Pa.  63;  Neall  v.  Hart,  115  Pa. 
347;  Cooper  v.  Hart,  147  Pa.  594.  It  may  here  be  observed 
that  the  arrest  of  the  defendant,  the  charge  against  him  and 
the  prosecution  terminated  in  a  final  judgment  of  conviction, 
by  a  tribunal  having  jurisdiction  of  the  offense;  the  defendant, 
this  plaintiff,  permitted  that  judgment  to  become  thus  final, 
upon  the  question  there  involved.  This  case  differs,  in  this 
respect,  from  Grohmann  v.  Kirschman,  168  Pa.  189,  in  which 
there  had  in  the  original  prosecution  been  a  verdict  of  not 
guilty,  and  is  to  be  distinguished,  also,  from  MacDonaJd  v. 
Schroeder,  214  Pa.  411,  in  which  there  had  been  a  verdict  of 
guilty,  which  was  set  aside,  and  a  new  trial  resulted  in  a  ver- 
dict of  not  guilty.  It  was  said  in  the  case  first  cited  that: 
"The  true  principle  seems  to  be  that  in  the  trial  of  an  action 
for  malicious  prosecution  or  false  arrest  a  verdict  of  guilty  is 
strong  prima  facie  evidence  of  probable  cause,  but  it  may  be 
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rebutted  by  proof  that  it  was  obtained  by  corrapt  or  undue 
means."  Mr.  Justice  Elkin,  who  spoke  for  the  court  in  Mac- 
Donald  V.  Schroeder,  said  "The  general  rule  on  this  question, 
recognized  by  text-writers,  as  well  as  by  the  courts  of  many 
states,  is  that  a  conviction  in  criminal  proceedings  is  conclusive 
proof  of  probable  cause  unless  procured  by  false  or  fraudulent 
testimony  or  other  unlawful  means."  Let  it  be  noted  that 
Mr.  Justice  Fell,  in  stating  the  rule  as  above  quoted  from 
Grohmann  v.  Kirchman,  was  referring  only  to  the  effect  of  a 
"verdict"  of  guilty;  while  the  rule  as  stated  by  Mr.  Justice 
Elkin  refers  to  the  effect  of  a  "  conviction."  We  find  in  Penn- 
sylvania no  case  which  holds  that  a  judgment  of  guilty,  by  a 
court  having  jurisdiction  of  the  offense  and  the  person  of  the 
defendant,  unreversed  and  unappealed  from,  is  not  conclusive 
evidence  of  probable  cause  for  the  prosecution,  where  there  is 
no  evidence  whatever  that  the  conviction  was  procured  by 
false  or  fraudulent  testimony  or  other  unlawful  means.  We 
have  in  this  case  a  conviction  from  which  a  presumption,  at 
least,  arose  that  there  was  probable  cause  for  the  arrest,  and 
the  plaintiff  made  no  attempt  to  rebut  that  presumption  by 
proof  that  the  conviction  was  obtained  by  false  or  fraudulent 
testimony  or  other  unlawful  means;  it  follows,  therefore,  that 
the  court  below  was  right  in  instructing  the  jury  that  the 
plaintiff  was  not  entitled  to  recover  damages  for  his  arrest  and 
detention.  The  assignments  of  error  by  plaintiff  are  all  dis- 
missed. We  do  not  make  an  order  affirming  the  judgment,  for 
the  reason  that  upon  the  appeal  by  the  defendant  we  have 
reached  the  conclusion  that  the  judgment  must  be  reversed 
without  a  venire. 
The  appeal  of  the  plaintiff  is  dismissed  at  his  cost. 

No.  77,  October  Term,  1909.  Appeal  by  the  defendant  in 
the  above-entitled  action. 

The  facts  in  this  case  have  been  sufficiently  stated  in  the 
foregoing  opinion  in  connection  with  the  specifications  of 
error  in  the  appeal  by  the  plaintiff.  The  defendant  presented 
to  the  court  below,  at  the  trial,  a  written  request  for  binding 
instructions  in  its  favor,  which  the  court  refused.   This  ruling 
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is  the  subject  of  the  only  specification  of  error  presented  upon 
this  appeal  by  the  defendant.  The  plaintiff  in  his  statement 
averred  but  two  wrongs:  (1)  The  trespass  upon  his  rights  as  a 
passenger,  in  ejecting  him  from  the  train;  and  (2)  his  arrest 
and  imprisonment.  The  court  below  held,  and  properly  so, 
that  the  evidence  did  not  establish  that  the  plaintiff  was  a 
passenger  and  that  the  company  had  a  right  to  eject  him  from 
the  train,  using  so  much  force  as  was  necessary.  The  court 
also  held  that  the  evidence  established  probable  cause  for  the 
arrest  and  imprisonment  of  the  plaintiff,  and  that  there  could 
be  no  recovery  upon  that  ground.  But  the  court  submitted 
to  the  jury  the  question  whether  the  servants  of  the  defendant 
company  had  used  imdue  force  in  ejecting  the  plaintiff  from 
the  car;  and  upon  that  question  the  jury  found  a  verdict  in 
favor  of  the  plaintiff,  upon  which  judgment  was  entered.  If 
the  plwntiff  was  entitled  to  recover  anything  he  could  only  in 
this  case  recover  upon  the  cause  of  action  averred  in  his  state- 
ment. Did  the  statement  aver  any  such  wrong  as  that  for 
which  the  court  below  permitted  a  recovery?  It  is  not  neces- 
sary in  this  connection  to  consider  the  allegation  as  to  the 
false  arrest  and  unlawful  imprisonment,  for  which  we  have 
held,  in  disposing  of  the  appeal  by  the  plaintiff,  that  the  evi- 
dence established  probable  cause.  We  have  only,  therefore,  to 
consider  whether  the  evidence  supported  the  averment  of  the 
statement  that  there  had  been  a  trespass  upon  the  right  of  the 
plaintiff  as  a  passenger,  or  his  right  to  become  a  passenger, 
which  allegation  was,  that  ''without  any  cause  or  justification 
whatever  on  the  part  of  the  defendant  company  or  any  of  its 
employees  or  servants,  he  (the  plaintiff)  was  seized  with  force 
and  violence  by  several  of  the  employees  or  servants  of  the  de- 
fendant company,  acting  imder  the  authority  and  instructions 
of  the  defendant  company  and  in  its  behalf,  and  against  his 
will  and  consent  forcibly  taken  and  ejected  from  the  said 
train."  The  evidence  established  that  the  plaintiff  had  not 
been  a  passenger  and  that  he  had  not  offered  himself  and  did 
not  intend  to  offer  himself  as  a  passenger  to  be  carried  under 
conditions  which  the  defendant  company  was  required  to  ac- 
cept, or  under  which  it  accepted  other  passengers.   The  plain- 
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tiflf  was  a  discharged  employee  who  became  insubordinate  and 
refused  to  leave  the  place  where  he  had  been  employed.  The 
company  had  the  right  to  eject  him  from  that  place  and  if  in 
d(Hng  so  they  used  undue  force  it  did  not  involve  any  trespass 
upon  the  rights  of  a  passenger.  An  allegation  that  a  passenger 
has  been  wrongfully  ejected  from  a  train  by  the  use  of  force, 
certainly  is  not  supported  by  evidence  that  a  discharged  em- 
ployee has  been  rightfully  ejected  from  a  car  by  the  use  of 
force,  even  although  it  establish  that  more  than  the  necessary 
force  was  used  in  such  expulsion.  The  plaintiff  failed  to  prove 
the  right  which  he  averred  to  be  on  the  train  and  the  wrong 
with  which  he  charged  the  defendant  company  in  his  state- 
ment. If  in  expelling  the  plaintiff  from  the  dining  car  the 
servants  of  the  defendant  company  used  imdue  violence  and 
wantonly  inflicted  upon  him  an  unnecessary  injury,  he  would 
for  such  injury  have  a  cause  of  action,  but  when  he  attempted 
to  recover  it  would  be  incumbent  upon  him  to  state  that  cause 
of  action  and  not  a  cause  of  action  for  which  there  was  no 
foundation:  Wilkinson  Manufacturing  Company  v.  Welde,  196 
Pa.  508;  Mahoney  v.  Park  Steel  Company,  217  Pa.  20;  Ma- 
honey  V.  Philadelphia  Rapid  Transit  Company,  214  Pa.  180; 
Stewart  v.  DeNoon,  220  Pa.  154;  Kough  v.  Pennsylvania  Rail- 
road Company,  222  Pa.  175.  The  plaintiff  was  permitted  to 
recover  for  a  supposed  trespass  on  a  right  which  he  had  not 
averred  in  his  statement  and  for  a  wrong  of  which  the  state- 
ment gave  the  defendant  no  notice.  Even  if  it  be  assumed, 
moreover,  that  the  statement  suflBciently  alleged  the  use  of 
undue  force  in  the  rightful  expulsion  of  the  plaintiff  from  the 
car,  the  plaintiff  was  required  to  prove  that  material  fact  as  an 
essential  element  of  his  right  to  recover  upon  such  ground. 
There  was  no  evidence  whatever  in  this  case  that  the  police 
oflScers,  in  removing  the  plaintiff  from  the  car,  struck  the 
plaintiff,  or  inflicted  any  injury  upon  him  or  used  unnecessary 
violence.  The  plaintiff  himself  testified,  as  to  this  occurrence, 
as  follows:  "The  station  master  signaled  Mr.  Hobbs  to  take 
me  off,  the  time  had  expired,  and  take  me  off.  So  he  signaled 
the  officer  to  take  me  off,  and  he  came  and  took  me  by  the  arm 
and  carried  me  out."  Those  responsible  for  the  operation  of 
Vol.  xli— 39 
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the  trsdn  were  vested  with  authority  to  nudntain  disdpline 
among  the  employees  engaged  in  that  operation  and  to  pre- 
serve order  among  the  passengers.  In  the  exercise  of  that  au- 
thority it  was  their  right  and  duty  to  call  to  thdr  assistance 
the  servants  of  the  defendant  company,  such  officers  of  the 
civil  government  as  were  available  for  the  purpose  and  such 
passengers  as  were  willing  to  lend  a  helping  hand:  Pittsburg, 
Fort  Wayne  &  Chicago  Ry.  Company  v.  Hinds,  53  Pa.  512; 
Rttsburg  &  Oonnellsville  Railroad  Company  v.  Pillow,  76  Pa. 
510.  The  defendant  company  had  the  right  to  use  so  much 
force  as  was  necessary  to  eject  this  plaintiff  from  the  dining 
car,  and  thus  permit  the  train  which  had  already  been  con- 
siderably delayed  to  start  and  carry  its  passengers  to  their 
destination.  If  unnecessary  force  was  used  in  accomplishing 
that  result,  the  burden  was  upon  the  plaintiff  to  prove  that  fact. 
He  fidled  to  produce  any  evidence  which  warranted  the  sub- 
mission of  that  question  to  the  jury,  and  the  defendant  com- 
pany was  entitled  to  binding  instructions. 
TTie  judgment  is  reversed. 


Estey  Company,  Appellant,  v.  Dick. 

Warehouses — Lien  for  charges — True  ownership  of  goods — Wrongful 
conversion, 

1.  Where  a  bailee  ends  the  bailment  and  secretiy  deposits  the  chat- 
tel bailed  in  an  incorporated  storage  warehouse,  the  storage  company 
has  no  lien  for  charges  for  storage  as  against  the  real  owner,  and  can- 
not refuse  to  return  the  chattel  to  the  real  owner  unless  the  latter  p^js 
the  charges. 

2.  If  an  owner  loses  his  property  or  is  robbed  of  it,  or  it  is  sold  or 
pledged  without  his  consent  by  one  who  has  only  a  temporary  right  to 
its  use,  by  hiring  or  otherwise,  or  a  qualified  possession  of  it  for  a  spe* 
cific  purpose,  as  for  transportation,  or  for  work  to  be  done  upon  it,  the 
owner  can  follow  and  claim  it  in  the  possession  of  any  person  howsoever 
innocent. 

Argued  Oct.  14,  1909.    Appeal,  No.  175,  Oct.  T.,  1909,  by 
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plaintiff,  from  order  of  C.  P.  No.  2,  Phila.  Co.,  March  T.,  1909, 
No.  3,581,  discharging  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense  in  case  of  Estey  Company  v.  Mrs. 
George  Dick  and  Columbia  Storage  Company.  Before 
Rice,  P.  J.,  Hendebson,  Morrison,  Orlady,  Head,  Beaver 
and  Porter,  JJ.    Reversed. 

Replevin  for  a  piano. 

The  facts  appear  by  the  opinion  of  the  Superior  Coiui;. 

Error  assigned  was  order  discharging  rule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense. 

Francis  Chapman^  with  him  S.  Spencer  Chapman,  for  ap- 
pellant.— Our  title  to  the  piano  is  not  in  any  way  denied  in  the 
affidavit,  nor  is  there  any  allegation  that  Mrs.  Dick  had  any 
authority  or  consent  to  store  the  piano.  Mrs.  Dick  was  a 
wrongdoer,  and  no  act  of  hers  could  transfer  our  property  to 
someone  else  or  vest  in  anyone  a  right  greater  than  ours:  Mc- 
Mahon  v.  Sloan,  12  Pa.  229;  Crist  v.  Kleber,  79  Pa.  290;  Miller 
Piano  Co.  v.  Parker,  155  Pa.  208;  Davis  v.  Bigler,  62  Pa.  242; 
Dunham  v.  Lee,  24  Vt.  432;  Johnson  v.  Willey,  46  N.  H.  75; 
Fitch  V.  Newberry,  1  Dough.  (Mich.)  1;  Robinson  v.  Baker, 
59  Mass.  137;  Stevens  v.  R.  R.  Corp.,  74  Mass.  262;  Clark  v. 
R.  R.  Co.,  75  Mass.  231;  Wykoff  v.  Hotel  Co.,  24  Mo.  App. 
382. 

Horace  M.  Rumsey,  for  appellees. — In  Pennsylvania,  the 
principle  is  recognized  that  a  warehouseman  is  entitled  to  a 
Uen  for  its  charges,  where  there  is  a  contractual  relation  as  to 
storage,  between  the  owner  and  the  warehouseman  or  storage 
company,  and  that  this  lien  is  a  special  lien  against  the  chat- 
tels stored:  Steinman  v.  Wilkiijs,  7  W.  &  S.  466;  Nicolette 
Lumber  Co.  v.  Coal  Co.,  26  Pa.  Superior  Ct.  575. 

The  plaintiff  cannot  maintain  an  action  of  replevin,  without 
showing  either  a  general  or  special  property,  together  with  the 
ri^t  of  immediate  possession:  Railway  Co.  v.  Ellsey,  85  Pa. 
283;  Strong  v.  Dinniny,  175  Pa.  586. 

Therefore,  when  the  owner  of  goods  in  storage  wishes  to  ob- 
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tain  possession  of  them,  he  must  first  tender  the  charges  due 
the  warehouseman.  If  he  replevies  the  goods,  the  warehouse- 
man is  entitled  to  set  up  a  lien  for  storage  charges  as  against 
the  goods,  and  the  action  of  replevin  will  not  be  permitted  un- 
til those  charges  have  been  paid  or  until  the  amount  has  been 
tendered  to  the  warehouseman:  Mathias  v.  Sellers,  86  Pa.  486; 
Brown  v.  Dempsey,  95  Pa.  243;  Mclntyre  v.  Carver,  2  Watts 
&  Sergeant,  392;  Hays  v.  Mouille,  14  Pa.  48;  Wood  v.  Orser, 
25  N.  Y.  348;  Drumgoole  v.  Lyle,  30  Pa.  Superior  Ct.  463. 

Opinion  by  Head,  J.,  March  3,  1910: 

It  is  not  denied  that  the  plaintiff  was  the  lawful  owner  of 
the  piano,  to  recover  the  possession  of  which  this  action  of  re- 
plevin was  begun.  Nor  that  Mrs.  Greorge  Dick  had  obtiuned 
possession  of  it  under  a  contract  of  bailment  in  which  she  stip- 
ulated that  she  would  not  "sell  or  hire  the  same  or  part  with 
the  possession  thereof,  or  remove  it  from  the  premises  now  oc- 
cupied by  her  at  325  Daly  St.,  Phila.,  Pa."  Nor  that  in  viola- 
tion of  her  contract  she,  without  the  knowledge  of  the  owner, 
removed  from  the  premises,  applied  under  a  fictitious  name 
to  the  appellee,  and  thus  had  the  plaintiff's  piano  taken  to  and 
deposital  in  the  storage  rooms  of  the  latter.  Its  location  was 
not  discovered  by  the  owner  until  some  months  later.  Thus 
it  appears  that  the  bailee,  by  her  voluntary  act,  which  as  be- 
tween her  and  the  owner  certainly  was  tortious,  if  not  felo- 
nious, had  terminated  the  bailment,  and  at  the  time  of  its 
deposit  had  nothing  but  the  naked  possession  of  the  piano 
without  any  moral  or  natural  right  to  make  any  other  dispoa- 
tion  of  it  than  to  return  it  to  the  owner. 

Not  contesting  these  matters  the  appellee  relies  on  the 
propositions  that  because  it  is  an  incorporated  storage  com- 
pany, it  was  bound  to  receive  without  discrimination,  like  a 
common  carrier,  the  goods  of  all  who  offer  them;  that  it  re- 
ceived the  piano  on  storage  in  good  faith  without  knowledge 
that  the  depositor  was  not  the  owner,  and  therefore  it  ac- 
quired a  lien  for  the  storage  chaiges  that  accrued  which  would 
warrant  it  in  retaining  possession,  even  against  the  demand  of 
the  real  owner,  until  the  chaises  were  paid. 
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Much  of  the  argument  advanced  by  the  learned  counsel  for 
appellee  in  support  of  this  theory  is  conclusively  answered 
by  the  following  excerpt  from  the  opinion  of  the  court  in 
Miller  Kano  Co.  v.  Parker,  155  Pa.  208,  "Mere  possession  is 
at  best  but  evidence,  prima  facie,  of  ownership  of  a  personal 
chattel.  It  is  never  conclusive  of  the  title.  The  reason  is  that 
it  may  result  from  a  piu'chase,  a  bailment,  or  a  trespass.  The 
general  rule  is  that  one  cannot  make  to  his  vendee  a  good 
title  to  articles  that  he  does  not  own.  If  the  possession  of  the 
seller  is  that  of  a  bailee  or  a  trespasser,  the  rule  that  declares 
that  where  one  of  two  innocent  persons  must  suflfer  loss  the 
loss  should  fall  on  him  whose  act  or  omission  made  the  loss 
possible,  does  not  apply.  A  bailment  for  hire  makes  it  pos- 
sible for  a  dishonest  bailee  to  sell  the  goods  to  an  innocent 
purchaser,  but  such  a  sale  will  not  pass  the  title  of  the  bailor, 
for  he  has  done  or  omitted  nothing  that  should  estop  him  from 
asserting  his  ownership  of  the  goods.  The  contract  of  bail- 
ment made  it  necessary  to  give  possession  of  the  things  bailed 
to  the  bailee  for  the  special  and  temporary  purposes  of  the 
bailment,  but  the  title  remained  in  the  owner.  The  fault  in 
such  a  case  is  that  of  the  dishonest  bailee.'' 

It  is  clear,  therefore,  that  the  bailee  could  not  by  a  sale  of  the 
piano  to  the  appellee  have  shaken  or  disturbed  the  title  of  the 
owner.  It  is  equally  certain,  under  a  long  line  of  decisions, 
that  had  her  execution  creditor  levied  on  the  piano  to  satisfy 
a  judgment  duly  obtained  against  her  for  a  debt  contracted  or 
damages  done  by  her,  a  purchaser  at  sheriff's  sale  would  take 
no  title  as  against  the  owner  because  the  bailee  could  not  ac- 
complish indirectly  what  she  was  unable  to  do  directly.  If 
we  apply  these  principles  to  the  present  case  without  attempt- 
ing to  push  them  a  step  beyond  their  logical  conclusion,  are 
we  not  driven  to  hold  that  the  bailee  in  this  case  could  not 
impose  a  valid  lien  on  the  piano  in  favor  of  the  appellee  or  any 
one  else?  Because  such  lien,  to  be  effective,  must  embrace 
within  it  the  right  and  ability  to  sell  the  liened  property  to 
enforce  the  payment  ol  the  moneys  to  secure  which  the  lien 
was  created. 

It  is  not  argued  that  the  statute  authorizing  the  incorpora- 
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tion  of  the  appellant  company,  or  any  other  act  of  assembly, 
conferred  upon  the  bailee  a  statutory  right  to  a  lien  in  a  case 
like  the  present  one.  It  must  and  does  rely  upon  the  proposi- 
tion that  it  has  a  common-law  lien  for  its  storage  chaises  just 
as  a  common  carrier  has  for  tran^x)rtation  charges.  Al- 
though the  lien  of  a  carrier  was  earlier  and  more  widely  rec- 
ognized than  that  of  a  warehouseman,  we  may  agree  that 
since  Steinman  v.  Wilkins,  7  W.  &  S.  466,  the  law  of  Pennsyl- 
vania recognizes  the  existence  of  such  lien  where  goods  are 
deposited  for  safekeeping  by  the  owner.  If  the  right  to  such 
lien  be  traced  to  its  origin,  it  will  be  found  that  it  arises  from 
the  contractual  relation  entered  into  between  the  owner  of 
goods  and  the  warehouseman  to  whom  they  are  bailed  for 
storage,  safe-keeping  or  other  special  purpose.  The  learned 
counsel  for  the  appellee  therefore  correctly  deduces  from  a 
number  of  cases  he  cites  the  proposition  that,  "When  the 
owner  of  goods  in  storage  wishes  to  obtain  possession  of  them 
he  must  first  tender  the  charges  due  the  warehouseman.'' 

A  long  step  forward,  however,  must  be  taken  before  it  can 
be  conclusively  asserted  that  the  same  relation  is  created,  and 
the  same  right  of  lien  exists  in  favor  of  the  warehouseman  even 
when  goods  are  deposited  by  one  who  has  no  right  to  or  title 
in  them,  and  whose  possession  of  them  is  tortious  as  against 
the  real  owner. 

It  has  long  been  settled  that  not  all  o{  the  ancient  c<Hmnon 
law  of  England  was  brought  with  them  by  the  colonists  who 
first  settled  Pennsylvania.  For  instance,  the  doctrine  of  sales 
in  market  overt  by  which  the  owner,  even  of  stolen  property, 
might  lose  his  title  thereto,  has  been  from  the  earliest  days 
repudiated  by  our  courts  and  declared  never  to  have  been  a 
part  of  the  common  law  of  Pennsylvania:  Hosack  v.  Weaver, 
1  Yeates,  478;  Easton  v.  Worthmgton,  5  S.  &  R.  130;  Kusen- 
berg  V.  Browne,  42  Pa.  173.  We  are  not  therefore  to  regard 
as  (^  the  highest  authority  for  us  the  English  cases  cited  and 
relied  on  by  the  learned  counsel  for  the  appellee.  It  is  true 
these  two  cases  are  cited  and  referred  to  in  the  opinion  of  Mr. 
Justice  Kennedy  in  King  v.  Richards,  6  Whart.  418,  but  ar- 
guendo merely.    The  question  for  dedaon  in  that  case  was 


Digitized  by 


Google 


ESTEY  CO.,  AppeUant,  v.  DICK.  615 

610,  (1910).]  Opinion  of  the  Ck>urt. 

whether,  where  a  bailment  of  goods  had  been  made  by  a 
wrongdoer  and  the  bailee,  learning  of  the  wrong,  had  surren- 
dered them  on  the  demand  of  the  real  owner,  the  bailee  could, 
on  this  ground,  successfully  defend  an  action  by  the  bailor 
for  a  breach  of  the  bailment?  The  answer  was  in  the  affirma- 
tive. 

We  are  led  then  to  inquire  to  what  extent  the  courts  of  this 
country  have  adopted  the  fundamental  principle  that  the 
right  of  private  property  in  the  true  owner  of  it  is  superior  to 
that  of  any  other,  be  he  purchaser,  carrier  or  warehouseman, 
whose  right  has  its  origin  in  and  follows  from  the  act  of  one 
who  is  torUously  in  the  possession  of  the  property.  It  would 
seem  to  be  apparent  that  if  we  are  to  recognize  in  such  cases 
the  right  of  lien  here  claimed,  and  give  to  it  the  normal  and 
necessary  incidents  to  make  it  eflfective,  we  come  perilously 
near  reinstating,  in  effect,  the  repudiated  doctrine  of  sales  in 
market  overt.  The  correct  principle  generally  adhered  to  by 
the  courts  of  last  resort  throughout  the  states  of  the  Union  is 
thus  declared  by  Fletcher,  J.,  speaking  for  the  Supreme 
Court  of  Massachusetts,  in  Robinson  v.  Baker,  59  Mass.  137, 
in  a  well-reasoned  opinion  analyzing  all  of  the  cases,  English 
and  American,  our  own  case  of  King  v.  Richards  among  them: 
"If  the  owner  loses  his  property,  or  is  robbed  of  it,  or  it  is 
sold  or  pledged  without  his  consent  by  one  who  has  only  a 
temporary  right  to  its  use,  by  hiring  or  otherwise,  or  a  quali- 
fied possession  of  it  for  a  specific  purpose,  as  for  transporta- 
tion, or  for  work  to  be  done  upon  it,  the  owner  can  follow  and 
reclaim  it  in  the  possession  of  any  person  howsoever  inno- 
cent." After  reciting  many  instances  in  which  hardship  is 
worked  to  innocent  persons  by  the  operation  of  this  principle, 
the  learned  judge  goes  on:  "These  are  hazards  to  which  per- 
sons in  business  are  continually  exposed  by  the  operation  of 
this  universal  principle  that  a  man's  property  cannot  be  taken 
from  him  without  his  consent.  Why  should  the  carrier  be 
exempt  from  the  operation  of  this  universal  principle?  Why 
should  not  the  principle  of  caveat  emptor  apply  to  him?  The 
reason,  and  the  only  reason  given  is  that  he  is  obliged  to  re- 
ceive goods  to  carry,  and  should  therefore  have  a  right  to  de- 
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tain  the  goods  for  his  pay;  but  he  is  not  bound  to  receive  goods 
from  a  wrongdoer.  He  is  bound  only  to  receive  goods  from 
one  who  may  rightfully  deliver  them  to  him,  and  he  can  look 
to  the  title  as  well  as  persons  in  other  pursuits  and  situations 
in  life.  Nor  is  a  carrier  bound  to  receive  goods  unless  the 
freight  or  pay  for  the  carriage  is  first  paid  to  him,  and  he  may 
in  all  cases  secure  the  payment  of  the  carriage  in  advance." 

When  we  view  this  reasoning  in  the  light  of  the  proposition, 
established  in  Pennsylvania,  that  the  bailee  in  this  case  could 
not  have  made  a  sale  of  the  piano  that  would  have  passed 
a  good  title  to  the  purchaser,  it  seems  to  be  unanswerable. 
That  this  theory  of  the  law  prevails  generally  in  oiu*  juris- 
dictions we  may  suflSciently  and  with  the  greatest  possible 
brevity  show  by  quoting  from  a  learned  note  on  the  subject 
appended  to  the  report  of  the  case  of  IBll  v.  Denver  &  Rio 
Grande  R.  R.  Co.,  Colorado  Supreme  Court,  in  4  L.  R.  A.  376: 
"A  carrier  acquires  no  right  by  virtue  of  his  employment  as 
such  to  hold  the  goods  delivered  to  him  by  a  wrongdoer,  to 
whom  they  did  not  belong,  until  his  charges  are  paid,  against 
the  claim  of  the  owner,  and  therefore  has  no  lien  upon  them: 
Van  Buskirk  v.  Purinton,  2  Hall,  561;  Collman  v.  Collins,  2 
Hall,  569;  Stevens  v.  Boston  &  W.  R.  R.  Corp.,  74  Mass.  262; 
Clark  V.  Lowell  &  L.  R.  R.  Co.,  75  Mass.  231;  Gilson  v.  Gwmn, 
107  Mass.  126 ;  Travis  v.  Thompson,  37  Barb.  236.  The  univer- 
sal and  fundamental  principle  of  the  law  of  personal  property 
is  that  no  man  can  be  divested  of  his  property  without  his 
own  consent,  and  that  even  an  honest  purchaser  under  a  de- 
fective title  cannot  hold  against  the  true  proprietor.  The  only 
exception  to  this  rule  in  ancient  English  jurisprudence  was 
that  of  sales  in  markets  overt;  but  in  this  country  the  law  of 
markets  overt  has  not  been  adopted  (citing  many  cases),  li 
a  carrier  gets  property  from  a  person  not  authorized  to  direct 
its  shipment,  it  has  no  lien  for  its  services  and  no  right  to  re- 
tain the  property :  Pingree  v.  Detroit  L.  &  N.  R.  R.  Co.  (Mich.), 
9  Western  Rep.  703." 

That  the  question  is  of  considerable  importance  in  the 
transaction  of  modem  business  cannot  be  denied.  But  the 
alignment  ab  inconvenienti  may  be  largely  answered  by  the 
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exercise  of  the  unquestioned  right  by  warehousemen  to  de- 
mand or  secure  in  advance  their  storage  charges.  Looking 
at  the  whole  question  in  all  of  its  aspects  as  broadly  as  we  can, 
we  feel  we  are  but  declaring  the  conclusion  that  results  from 
the  basic  principles  of  the  cases  we  have,  and  following  the 
general  trend  of  judicial  decision  in  this  country,  in  holding 
that  the  storage  company  in  this  case  has  exhibited  no  right 
to  retain  the  possession  of  the  piano  to  enable  it  to  collect 
from  the  real  owner  the  storage  charges  which  followed  its 
receipt  of  the  property  from  one  who  was  a  wrongdoer  and  had 
no  rightful  possession  of  it  at  the  time  it  was  deposited. 

The  order  of  the  learned  court  below  discharging  the  rule 
for  judgment  is  reversed  and  set  aside,  the  rule  is  reinstated, 
and  the  record  is  remitted  to  the  court  below  with  direction 
to  enter  judgment  against  the  defendants  for  such  sum  as  to 
right  and  justice  belong  unless  other  legal  or  equitable  cause 
be  shown  to  the  court  below  why  such  judgment  should  not 
be  so  entered.  The  costs  of  this  appeal  to  be  paid  by  the 
appellee. 


Thompson  v.  Delaware,  Lackawanna  &  Western 
Kailroad  CJompany,  Appellant. 

Negligence — Infant— Contributory  negligence— Question  for  jury. 

1.  In  an  action  to  recover  damages  for  the  death  of  a  child  seven 
years  old,  the  case  is  for  the  jury  where  the  evidence  as  to  contributory 
negligence  of  the  custodian  of  the  child  at  the  time  of  the  accident,  is 
conflicting. 

Negligence — Infant — Parent  and  child— Illegitimate  Mid — Act  of 
July  10, 1901,  P.  L.  639. 

2.  Since  the  Act  of  July  10, 1901,  P.  L.  639,  the  mother  of  an  illegiti- 
mate child  is  entitled  to  recover  damages  for  the  negligent  killing  of 
the  child  by  the  act  of  another. 

3.  While  statutes  which  give  a  right  to  the  personal  representative 
or  next  of  kin  of  a  deceased  to  recover  for  tortious  acts  of  others,  should 
be  construed  strictly,  yet  inasmuch  as  they  are  remedial  in  providing  a 
remedy  for  an  obvious  wrong,  they  should  be  construed  liberally  so  as 
to  carry  into  effect  the  remedial  purpose. 
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4.  The  effect  of  the  act  of  1901^  was  to  confer  upon  an  illegitimate 
child,  as  between  itself  and  its  mother  all  the  rights  and  privileges  of  a 
child  bom  in  lawful  wedlock.  The  purpose  of  the  act  was  to  legitimate 
an  illegitimate  child  as  to  its  mother. 

Argued  Oct.  18,  1909.  Appeal,  No.  69,  Oct.  T.,  1909,  by 
defendant,  from  judgment  of  C.  P.  Wyoming  Co.,  Oct.  T., 
1907,  No.  51,  on  verdict  for  plaintiff  in  case  of  Mary  Thompson 
V.  The  Delaware,  Lackawanna  &  Western  Railroad  Company. 
Before  Rice,  P.  J.,  Henderson,  Morrison,  Orlady,  Beaver 
and  Porter,  JJ.    AflBrmed. 

Trespass  to  recover  damages  for  death  of  an  illegitimate 
child  seven  years  old.   Before  Terry,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff  for  $779.  Defendant  ap* 
pealed. 

Error  assigned  was  in  refusing  to  give  binding  instructions 
for  defendant. 

E.  K.  Little  and  J.  H,  Oliver,  with  them  D.  R.  Reese,  for 
appellant. — ^The  mother  of  an  illegitimate  child  has  no  right  to 
recover  for  injuries  resulting  in  the  death  of  the  child:  Deich- 
man  v.  Knecht,  11  Northampton,  231;  Harkins  v.  R.  R.  Co., 
11 W.  N.  C.  120. 

Statutes  in  derogation  of  the  common  law  must  be  strictly 
construed:  Pettit  v.  Fretz's  Ex'rs,  33  Pa.  118;  Smith  v.  R.  R. 
Co.,  182  Pa.  139. 

Paid  J.  Sherwood,  for  appellee. — ^By  the  act  a  child  begot- 
ten out  of  lawful  wedlock  may  be  made  as  legitimate  for  all 
purposes  by  the  subsequent  marriage  of  the  parents,  as  if  be- 
gotten in  lawful  wedlock:  McCausland's  App.,  213  Pa.  189. 

When  the  legal  status  of  parent  and  child  is  established,  the 
right  of  the  action  attaches:  Com.  v.  Henderson,  172  Pa.  135; 
Com.  v.  Keystone  Ben.  Assn.,  171  Pa.  465;  Com.  v.  Jones,  4 
Pa.  Superior  Ct.  362. 

Opinion  by  Orlady,  J.,  March  3,  1910: 

The  plaintiff  recovered  a  verdict  of  $779,  as  damages  for 
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the  alleged  negligent  killing  of  her  son,  aged  seven  years. 
The  questions  involved  are,  first,  the  right  of  a  mother  of  an 
illegitimate  child  to  recover  for  injuries  sustained  by  the  child 
resulting  in  his  death,  and,  second,  the  question  of  contributory 
negligence,  which  may  be  first  considered  and  dismissed  as 
without  having  any  merit.  This  latter  branch  of  the  case  de- 
pended upon  controverted  facts,  and  the  testimony  was  of 
such  a  character,  that  imder  authority  of  Jones  v.  Traction 
Co.,  201  Pa.  344;  Saxton  v.  Railways  Co.,  219  Pa.  492;  Addis 
V.  Hess,  29  Pa.  Superior  Ct.  505;  Distasio  v.  Traction  Co.,  35 
Pa.  Superior  Ct.  406;  Davis  v.  Rdlway  Co,,  222  Pa.  356,  it 
was  purely  a  question  for  the  jury  and  not  for  the  court  to 
say  whether  the  custodian  of  the  child  was  guilty  in  any  de- 
gree of  contributory  n^ligence.  The  fifth,  sixth  and  seventh 
points  submitted  by  the  defendant  were  aflSrmed  by  the 
court,  and  in  the  general  charge  this  phase  of  the  case  was 
fully  and  clearly  brought  before  the  jury  to  give  proper  effect 
to  the  conduct  of  the  person  who  had  the  child  in  charge. 

The  other  question  is  of  a  more  serious  character,  and  we 
are  without  direct  authority  in  this  state  in  regard  to  it.  Prior 
to  the  act  of  July  10, 1901,  the  mother  of  an  ille^timate  child 
could  not  recover  in  such  a  case. 

The  Act  of  April  26, 1855,  P.  L.  309,  provides  that  the  per- 
sons  entitled  to  recover  damages  for  any  injury  causing  death, 
shall  be  the  husband,  widow,  child  or  parent  of  the  deceased 
and  no  other  relative.  By  the  Act  of  May  14,  1857,  P.  L. 
507,  it  is  provided  that  in  any  and  every  case  where  the 
father  and  mother  of  an  illegitimate  child  or  children  shall 
enter  into  the  bonds  of  lawful  wedlock,  and  cohabit,  such 
child  or  children  shall  thereby  become  legitimated  and  enjoy 
all  the  rights  and  privileges  as  if  they  had  been  bom  during 
the  wedlock  of  their  parents.  The  next  step  in  this  remedial 
le^slation  is  in  the  Act  of  April  6,  1868,  P.  L.  67,  which  pro- 
vides, that  all  marriages  theretofore  contracted  between  par- 
ties within  the  degree  of  aflSnity  as  prescribed  by  act  of  1860, 
of  which  issue  is  bom,  are  thereby  legalized,  and  the  child  or 
children  of  such  marriages  shall  have  all  the  rights  and  priv- 
ileges of  children  bom  in  lawful  wedlock.    This  was  followed 
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by  the  Act  of  June  5, 1883,  P.  L.  88,  which  declares  that  ille- 
gitimate children  bom  of  the  same  mother,  and  leaving  as  sur- 
vivors neither  mother  nor  issue  capable  of  inheriting,  shall  have 
capacity  to  take  and  inherit  from  each  other  personal  prop- 
erty as  next  of  kin  and  real  estate  as  heirs  in  fee  simple,  in 
the  same  manner  as  children  bom  in  lawful  wedlock.  This 
was  evidently  enacted  to  remedy  the  efifect  of  Woltemate's 
App.,  86  Pa.  219,  m  which  it  was  held  that  the  act  of  1855 
did  not  enable  illegitimate  children  to  inherit  from  each  other. 
The  act  of  June  14,  1897,  amending  the  third  section  of  the 
act  of  1855,  provides,  that  illegitimate  children  shall  take  and 
be  known  by  the  name  of  their  mother,  and  they  and  their 
issue  and  their  mother  and  grandmother  shall  respectively 
have  capacity  to  take  or  inherit  from  each  other  personal  es- 
tate as  next  of  kin,  and  real  estate  as  heirs  in  fee  simple;  and 
as  respects  said  real  or  personal  estate,  so  taken  or  inherited, 
to  transmit  the  same  according  to  the  intestate  laws  of  this 
state. 

Prior  to  1874,  a  great  number  of  private  or  special  acts  of 
assembly  were  passed,  providing  that  certain  named  illegiti- 
mate children  of  certain  named  parties,  ''shall  be  legitimated, 
and  shall  have  and  enjoy  all  the  rights  and  privileges  of  chil- 
dren bom  in  lawful  wedlock,  with  the  right  to  inherit  and 
transmit  any  estate  whatsoever." 

The  next  act  on  the  subject  is  the  one  which  is  vital  to  this 
case,  that  of  July  10, 1901.  It  is  entitled  an  act,  "to  r^;ulate 
and  define  the  legal  relation  of  an  illegitimate  child  or  chil- 
dren, its  or  their  heirs,  with  each  other,  and  the  mother  and 
her  heirs."  The  first  section  is  as  follows:  "That  illegitimate 
children  shall  take  and  be  known  by  the  name  of  their  mother, 
and  the  common-law  doctrine  of  nullius  filius,  shall  not  apply 
as  between  the  mother  and  her  illegitimate  child  or  children, 
but  the  mother  and  her  heirs  and  her  illegitimate  child  and 
its  heirs,  shall  be  mutually  liable  one  to  the  other,  and  shall 
enjoy  all  the  rights  and  privileges  one  to  the  other,  in  the 
same  manner,  and  to  the  same  extent,  as  if  the  said  child  or 
children  had  been  bom  in  lawful  wedlock."  The  second  sec- 
tion provides,  "The  mother  of  an  illegitimate  child,  her  heirs 
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and  legal  representatives,  and  said  illegitimate  child  or  chil- 
dren, its  or  their  heirs  and  legal  representatives,  shall  have 
capacity  to  take  or  inherit  from  or  through  each  other,  per- 
sonal estate,  as  next  of  kin,  and  real  estate  as  heirs  in  fee 
simple  or  otherwise,  mider  the  intestate  laws  of  this  conmion- 
wealth,  in  the  same  manner  and  to  the  same  extent,  subject 
to  the  distinction  of  half-bloods,  as  if  said  child  or  children 
had  been  bom  in  lawful  wedlock."  Section  4  is  as  follows: 
^'The  intent  of  this  act  is  to  legitimate  an  illegitimate  child 
and  its  heirs,  as  to  its  mother  and  her  heirs;  but  it  is  not  in- 
tended to  change  the  existing  laws  with  regard  to  the  father 
of  such  children,  or  their  respective  heirs  or  legal  represent- 
atives." 

The  plaintiff  was  originally  married  to  a  man  named  Ward, 
who  died  more  than  a  year  prior  to  the  birth  of  her  son, 
Willie,  and  after  his  birth  she  was  married  to  her  present 
husband.  While  the  action  was  originally  brought  in  the 
name  of  George  Thompson  and  Mary  Thompson,  the  record 
was  subsequently  amended  by  striking  therefrom  the  name  of 
George  Thompson,  it  being  conceded  that  he  was  improperly 
joined  with  the  mother  as  a  plaintiff. 

In  construing  the  act  of  1901  we  are  aided  by  many  de- 
cisions in  arriving  at  a  proper  interpretation  of  the  legisla- 
tive will;  all  of  its  parts  are  to  be  taken  together,  and  the 
legislative  intention  so  ascertained  will  prevail  over  its  lit- 
eral import,  or  its  strict  letter;  the  title  may  be  considered, 
and  the  construction  most  agreeable  to  reason  and  justice 
shall  be  adopted  as  embodying  the  intention  of  the  law- 
makers, for  it  will  not  be  presumed  that  the  legislature  con- 
templated unreason  or  injustice.  While  this  is  a  statute  in 
derogation  of  the  common  law,  and  as  such  it  is  to  be  strictly 
construed,  yet  it  is  not  to  be  extended  by  implication  beyond 
the  legal  import  of  the  words  used,  so  as  to  embrace  cases 
or  acts  not  clearly  described  by  such  words,  or  to  bring  them 
within  a  prohibition  or  penalty  of  such  a  statute.  A  sUict 
construction  does  not  mean  that  words  will  be  so  restricted 
as  not  to  have  their  full  meaning,  and  that  the  rule  of  strict 
construction  will  not  be  applied  with  such  technicality  as  to 
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defeat  the  purpose  and  the  true  intent  or  meaning  of  the 
statute.  Statutes  which  give  a  right  to  the  personal  repre- 
sentative of  a  deceased  for  tortious  acts,  should  be  construed 
strictly,  but  on  the  other  hand,  it  is  just  as  positively  held, 
that  such  statutes  are  remedial  inasmuch  as  they  provide  a 
remedy  for  an  ob^dous  wrong,  and  that  in  this  sense  they 
should  be  construed  liberally.  They  are  made  to  supply  de- 
fects or  abridge  superfluities  in  the  law,  and  in  construing  smy 
statute  we  are  to  keep  in  mind  the  old  law,  the  mischief  and 
the  remedy  intended;  that  which  is  within  the  mischief  in-< 
tended  to  be  remedied  is  considered  within  the  statute  al- 
though not  within  the  letter,  and  that  which  is  not  within 
the  mischief  is  not  within  the  statute,  though  within  the  letter. 

In  Moritz  V.  Gamhart,  7  Watts,  302,  the  Supreme  Court 
held  that  the  grandfather  of  an  iUe^timate  child  might  main- 
tain an  action  on  the  case  for  the  abduction  of  the  ille^timate 
child  of  his  daughter,  Judge  Gibson  saying,  ''Though  a  bastard 
be  not  looked  upon  as  a  child  for  any  civil  purpose,  the  ties  of 
nature  are  respected  in  regard  to  its  maintenance,  and  can  it 
be  said,  having  bestowed  his  affection  on  this  child  and  reared 
it  by  his  bounty,  he  shall  not  be  permitted  to  exercise  the  rights 
of  a  father  to  it,  as  against  an  intermeddler.  It  would  be  a 
reproach  to  the  law  if  he  should  not.  The  stem  simplicity  of 
feudal  principles  is  gradually  bending  to  the  more  comj^cated 
relations  of  a  milder  civilization."  Prior  to  1901,  the  rights 
even  of  the  mother  of  an  illegitimate  child  were  very  drcmn- 
scribed. 

In  Bartolett  v.  Achey,  38  Pa.  273,  it  is  said,  the  meaning 
of  the  statute  if  plain,  is  to  be  followed,  notwithstanding,  as 
in  any  other  case.  Strict  construction  is  not  the  same  thiivg 
as  construing  everything  to  defeat  the  action;  this  is  not  what 
is  meant  by  the  expresaon.  In  Lau  Ow  Bew  v.  United  States, 
144  U.  S.  47,  the  rule  is  stated,  "Nothing  is  better  settied 
than  that  statutes  should  receive  a  sensible  construction,  such 
as  will  effectuate  the  legislative  intention,  and,  if  possiUe,  so 
as  to  avoid  an  imjust  or  an  absiml  conclusion,"  citing  many 
authorities.  Harkins  v.  Phila.  A  Read.  R.  R.  Co.,  11 W.  N.  C. 
120  (decided  in  1881),  held  that  the  mother  of  a  bastard  child 
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is  not  a  parent  within  the  meaning  of  the  act  of  April  26, 
1855,  and  cannot  recover  damages  for  injuries  resulting  in  his 
death,  and  this  was  accepted  by  the  profession  as  conclusive 
until  the  act  of  1901  was  enacted.  In  Kerr  v.  Penna.  R.  R. 
Co.,  169  Pa.  95  (decided  in  1895),  it  was  held  that  a  married 
woman  who  had  been  deserted  by  her  husband,  could  main-r 
tain  an  action  in  her  own  name,  under  the  acts  of  1851  and 
1855,  to  recover  damages  for  the  death  of  a  minor  child  of 
herself  and  husband,  Judge  Fell  saying,  ''Her  legal  relation 
to  her  son  was  the  same  as  if  her  husband  had  been  dead. 
It  is  out  of  this  relation  that  the  right  to  recover  in  an  action 
for  the  death  of  a  child  grows.  The  measure  of  damages  is 
the  pecuniary  loss  sustained,  and  the  loss  arises  because  of 
the  right  of  the  parent  to  the  child's  earnings  until  he  is  of 
age,  or  of  the  expectation  of  pecuniary  advantage  after  the 
minority  of  the  child  because  of  the  continued  existence  of 
the  family  relation,"  and  in  Huntingdon  A  Broad  Top  R.  R. 
Co.  V.  Decker,  84  Pa.  419,  the  Supreme  Court  held,  that  if 
the  deceased  leave  a  husband,  he  alone  is  clothed  with  the 
right  of  action;  if  the  wife  is  the  survivor,  she  is  entitled  to 
bring  suit;  if  there  be  neither  surviving  husband  or  widow, 
the  right  of  action  is  given  to  the  children,  and  if  there  be 
ndther  husband  nor  widow  nor  children  surviving,  it  is  given 
to  the  parents  of  the  deceased.  This  court  held  in  Haggerty 
V.  Pittston  Borough,  17  Pa.  Superior  Ct.  151,  that  the  purpose 
of  these  statutes  is  to  make  provision  for  members  of  the 
family  of  the  deceased  who  might  naturally  have  calculated 
on  receiving  support  or  assistance  from  the  deceased  had  he 
survived.  The  law  treats  the  value  of  the  life  lost  as  a  species 
of  property,  Gulla  v.  Lehigh  Valley  Coal  Co.,  28  Pa.  Superior 
Ct.  11;  Cooley  on  Torts,*  269;  North  Penna.  R.  R.  Co.  v. 
Rotnnson,  44  Pa.  175,  and  in  a  case  where  the  father  brought 
his  action  to  recover  damages  for  the  death  of  his  minor 
daughter,  who  left  neither  mother,  husband  nor  children  to 
survive  her,  and  the  father  died  before  the  case  heA  been 
brought  to  trial,  the  personal  representative  of  the  father 
was  rightly  substituted  and  could  prosecute  the  suit. 
In  interpreting  this  statute,  the  question  is  not,  Could  the 
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right  of  the  mother  of  an  illegitimate  child  to  maintain  the 
action  have  been  more  clearly  expressed?  but,  Do  the  words 
used  clearly  convey  the  legislative  intention  of  her  right  to 
maintain  such  an  action?  There  is  no  ambiguity  m  its  pro- 
visions; it  is  the  last  step  taken  in  a  long  series  of  enactments 
and  adjudications,  involving  the  same  subject-matter,  and 
each  enactment  is  a  step  forward  in  the  direction  of  relief  and 
protection  for  the  unfortunate  mother  of  an  ille^timate  child, 
and  of  an  increase  of  the  rights  of  her  ofiFspring.  By  its  very 
terms  the  old  common-law  doctrine  of  nullius  filius  no  longer 
applies;  the  mother  and  her  heirs,  and  the  child  and  its  heirs, 
shall  be  mutually  liable  one  to  the  other,  and  shall  enjoy  all 
the  rights  and  privileges  one  to  the  other,  in  the  same  manner, 
and  to  the  same  extent  as  if  the  child  had  been  bom  in  lawful 
wedlock,  and  the  special  declaration  of  intent  is  stated  in 
unequivocal  words  to  be,  to  legitimate  an  illegitimate  child 
as  to  its  mother.  With  this  declaration  of  intention,  can  it  be 
questioned  that  the  object  and  effect  of  this  statute  was  to 
change  the  status  and  capacity  of  an  illegitimate  child  to  the 
status  and  capacity  of  a  legitimate  child,  and  create  the  re- 
lation of  parent  and  child  for  all  purposes  as  if  the  latter  had 
been  bom  in  lawful  wedlock.  These  are  the  words  used,  and 
to  our  mind  they  can  be  interpreted  in  but  one  way.  We 
held  in  Com.  v.  Gilkeson,  18  Pa.  Superior  Ct.  516,  that  chil- 
dren bom  prior  to  marriage,  who  have  been  legitimated  by 
the  subsequent  marriage  of  their  parents,  are  not  liable  to 
pay  a  collateral  inheritance  tax  upon  the  estate  pasang  from 
their  father  to  them. 

The  last  consideration  of  the  question  by  the  Supreme  Court 
is  in  Com.  v.  Mackey,  222  Pa.  613,  and  it  is  there  held  in  re- 
ferring to  this  act  of  1901,  by  Judge  Brown  that,  not  only 
are  all  the  rights  and  privileges  of  a  child  bora  in  lawful  wed- 
lock conferred  upon  any  illegitimate  child,  as  between  it  and 
its  mother,  but  these  rights  and  privileges  are  to  be  enjoyed 
in  the  same  manner  and  to  the  same  extent  as  if  the  child 
had  been  bom  in  lawful  wedlock  ....  the  expressed  pur- 
pose of  the  act  is  to  legitimate  an  illegitimate  child  as  to  its 
mother;  and,  as  a  proper,  logical  and  humane  incident  to  such 
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Intimation  to  confer  upon  such  child  every  right  and  privi- 
lege enjoyed  by  a  child  bom  to  wedded  parents.  This  act  was 
intended  to  apply  alike  to  the  unfortunate  mother  and  the 
helpless  child  and  to  remove  all  legal  obstructions,  as  between 
them,  that  had  theretofore  existed  by  reason  of  the  illegitimacy 
of  the  child. 

As  said  by  Judge  Woodward  in  Killam  v.  Killam,  39  Pa. 
120,  the  words  used  by  the  legislature  were  large  enough  to 
confer  all  the  civil  rights  of  legitimacy,  and  as  it  was  a  reme- 
dial and  humane  law,  it  ought  not  to  be  cramped  in  the  con- 
struction. 

The  opinion  of  the  learned  trial  judge  in  denying  the  motion 
for  judgment  for  the  defendant,  fully  justifies  his  disposition 
of  all  the  matters  raised  by  the  questions  involved. 

The  assignments  of  error  are  overruled  and  the  judgment  is 
affirmed. 


Miller  v.  Lehigh  Valley  Railroad  Company, 
Appellant. 

Negligence — Railroada — Master  and  servant — Dangerous  place  to 
work — Tunnel — Engineer — Train  dispatcher — Fellow  servant, 

1.  In  an  action  by  a  section  hand  of  a  railroad  company  against  his 
employer,  a  verdict  and  judgment  for  the  plaintiff  will  be  sustained 
where  the  evidence  shows  that  the  plaintiff  was  injured  while  working 
in  a  tunnel,  as  the  result  of  two  trains  being  operated  in  the  tunnel  at 
the  same  time,  and  that  plaintiff  had  been  informed  before  he  entered 
the  tunnel  that  an  order  for  single  trains  through  the  tunnel  was  in 
force,  and  that  only  one  train  at  a  time  was  permitted  to  pass  through 
it.  In  such  a  case  the  defendant  cannot  set  up  as  a  defense  the  neg- 
ligence of  the  engineer  of  the  train  which  struck  the  plaintiff,  in  dis- 
obeying the  order,  where  there  is  no  evidence  to  show  that  the  order, 
although  produced  in  evidence,  had  ever  been  received  by  the  train  dis- 
patcher to  whom  it  was  addressed,  or  communicated  by  the  dispatcher 
to  the  engineer. 

2.  Where  an  order  is  in  force  for  several  months  forbidding  more 
than  one  train  to  be  operated  at  the  same  time  in  a  double-track 
tunnel,  an  employee  of  the  railroad  company  whose  work  is  in  the 
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tunnel  is  entitled  to  notice  of  a  change  in  the  order  which  would  pennit 
trains  to  be  operated  on  the  two  tracks  in  the  tunnel  at  the  same  time. 
3.  If  the  employer  make  a  change  in  the  method  of  work  thereby 
increasing  the  danger  of  the  servant,  it  is  the  duty  of  the  employer  to 
advise  the  servant  of  the  new  risk  to  be  run,  unless  it  is  so  obvious  that 
the  latter  in  the  exercise  of  ordinary  care  may  see  it. 

Argued  Oct.  19,  1909.  Appeal,  No.  203,  Odt.  T.,  1909,  by 
defendant,  from  judgment  of  C.  P.  Wyoming  Co.,  June  T., 
1909,  No.  50,  on  verdict  for  plaintiflf  in  case  of  Arch.  B.  Miller 
V.  Lehigh  Valley  Railroad  Company.  Before  Rice,  P,  J., 
Henderson,  Morrison,  Orlady,  Beaver  and  Porter,  J  J. 
Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 
Verdict  and  judgment  for  plaintiff  for  Sl,200.    Defendant 
appealed. 

Error  assigned  was  in  refusing  binding  instructions  for  de- 
fendant. 

Frarik  TF.  Wheaiony  with  him  James  Wilson  Piatt,  for  appel- 
lant.— The  negligence  was  the  negligence  of  the  engineer  of 
the  work  train:  Benignia  v.  Penna.  R.  R.  Co.,  197  Pa.  384; 
Coyle  V.  Rapid  Transit  Co.,  17  Pa.  Dist.  Rep.  180. 

Ernest  K.  lAtOe,  for  appellee. — ^The  defendant  is  bound  by 
the  representations  of  its  foreman  to  the  men  imder  him,  con- 
cerning such  matters  as  would  aflfect  their  safety:  Maines  v. 
Harbison-Walker  Co.,  213  Pa.  145;  Carlin  v.  Wilham  Butler 
Co.,  220  Pa.  194;  Bums  v.  Vesta  Coal  Co.,  223  Pa.  473;  John- 
son  V.  Bruner,  61  Pa.  58;  Doyle  v.  Pittsburg  Waste  Co.,  204 
Pa.  618;  Reese  v.  Clark,  198  Pa.  312;  Houston  v.  Stamping 
Co.,  38  Pa.  Superior  Ct.  93;  Valentine  v.  Colbum  Co.,  10  Pa. 
Superior  Ct.  453;  Northern  Pac.  Ry.  Co.  v.  Amato,  144  U.  S. 
465  (12  Sup.  Ct.  Repr.  740);  Bradley  v.  N.  Y.  Cent.  R.  R.  Co., 
62  N.  Y.  99. 

Opinion  by  Henderson,  J.,  March  3,  1910: 
The  single  specification  of  error  complains  of  the  action  of 
the  court  in  refusing  the  defendant's  request  for  judgment  non 
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obstante  veredicto.  The  defendant's  contention  in  support  of 
this  motion  was  that  the  plaintiflf's  injury  resulted  from  the 
negligence  of  a  fellow  servant  and  that  there  was  consequently 
no  liability  of  the  defendant.  This  brings  up  a  consideration 
of  the  testimony  ofifered  in  the  case  and  we  have  given  it  a 
careful  examination.  We  are  unable  to  find  therein  evidence 
of  any  facts  which  would  have  justified  the  court  in  declaring 
the  legal  result  asked  for.  The  plaintiff  was  employed  as  a 
section  hand  on  the  defendant's  road  under  the  section  fore- 
man who  had  authority  to  employ  and  discharge  hands  and  to 
direct  the  place  of  their  emplojrment  and  the  character  of 
their  work.  On  the  day  of  the  accident  six  or  seven  men  were 
working  by  direction  of  the  foreman  in  what  is  known  as  the 
Vosburg  Tunnel.  They  were  fastening  steel  plates  on  the 
ndls  of  the  double  track  in  the  tunnel.  The  plaintiff's  claim 
as  set  forth  in  the  declaration  and  as  shown  by  his  testimony 
was  that  he  was  informed  by  the  section  foreman  that  an 
order  was  in  effect  on  the  road  forbidding  the  passage  of  two 
trains  through  the  tunnel  at  the  same  time;  that  when  he  and 
his  fellow  workmen  were  called  upon  to  enter  the  tunnel  on 
the  morning  of  the  day  when  he  was  hurt  he  asked  the  fore- 
man whether  the  order  for  single  trains  through  the  tunnel 
was  still  in  force  and  was  assured  by  the  foreman  that  that  was 
the  case  and  that  only  one  train  at  a  time  was  permitted  to 
pass  through.  With  this  information  the  men  proceeded  into 
the  tunnel  and  were  engaged  at  their  work  when  a  freight 
train  passed  over  track  No.  1,  going  west.  While  that  train 
was  in  the  tunnel  a  work  train  moving  in  the  opposite  direc- 
tion ran  into  the  tunnel  and  injured  the  plaintiff  and  two  other 
workmen.  The  smoke  and  noise  produced  by  the  freight  train 
prevented  the  workmen  from  seeing  or  hearing  the  work  train, 
and  the  plaintiff  was  caught  while  drilling  a  hole  in  one  of  the 
rails.  By  way  of  defense  the  defendant  offered  in  evidence  a 
telegram  as  follows: 

"TOWANDA,  7-13-07. 
"To  W.  M.  K.  A  J.  P.  at  Sayre: 
"Commencing  next  Monday  morning,  July  15th  at  seven 
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A.  M.  you  will  allow  one  train  at  a  time  to  pass  through  the 
Vosburg  tunnel;  that  is,  when  train  is  going  through  on  track 
No.  1  no  train  must  go  through  on  track  No.  2,  and  the  same 
must  be  done  when  train  is  going  through  on  track  No.  2,  no 
train  must  go  through  on  track  No.  1  except  when  work  train 
is  in  tunnel  train  may  pass  through  on  opposite  track.  Work 
train  will  keep  out  of  tunnel  while  first  class  trains  are  going 
through,  acct.  cleaning  tuimel. 

"W.  H.  K." 

This  for  the  purpose  of  showing  that  from  the  date  of  the 
telegram  an  order  was  in  force  forbidding  the  passage  of  trains 
in  the  manner  adopted  at  the  time  of  the  accident,  and  the  ar- 
gument is  that  as  the  work  train  entered  the  tunnel  while  the 
freight  train  was  passing  through  the  engineer  was  guilty  of  a 
violation  of  the  order  referred  to  and  that  he  alone  was  re- 
sponsible for  the  injury.  It  does  not  appear  in  the  evidence 
who  W.  H.  K.  is,  nor  who  W.  M.  K.  and  J.  P.  are,  but  it  was 
said  at  the  argument  that  the  former  is  the  superintendent  of 
the  road  and  that  the  persons  to  whom  the  telegram  was  ad- 
dressed are  train  dispatchers.  Assuming  this  to  be  the  case, 
the  theory  of  the  defense  made  it  necessary  to  go  further  and 
show  not  only  that  the  telegram  was  received  by  the  persons 
to  whom  it  was  dispatched,  but  that  it  was  enforced  by  them 
in  operating  the  road,  and  particularly  that  the  engineer  who 
is  alleged  to  have  been  delinquent  received  the  proper  or- 
der. But  these  facts  were  not  established  by  the  evidence. 
Neither  the  superintendent,  the  dispatcher  nor  the  engineer 
was  called,  and  we  do  not  find  any  evidence  at  all  tending  to 
show  that  the  engineer  operating  the  train  which  struck  the 
plaintiff  had  any  notice  on  that  day  or  at  any  former  time 
that  two  trains  were  not  allowed  to  pass  through  the  tunnel 
at  the  same  time.  The  proof  of  the  telegram  was  by  the  section 
foreman  who  produced  a  copy  which  he  said  he  had  received 
and  which  he  had  read  to  the  men  working  for  him  at  the  time 
he  received  it,  one  of  whom  he  believed  to  be  the  plaintiff. 
But  this  did  not  in  any  way  connect  the  engineer  with  the 
order.    For  an}rthing  that  appears  in  the  case  he  may  have 
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been  acting  under  the  direct  instructions  of  a  dispatcher  at 
the  time  of  the  accident.  But  if  it  be  assumed  that  the ''  single 
train  order"  was  given  to  the  engineer  in  question  the  defend- 
ant's case  still  lacks  the  important  fact  that  he  was  advised  by 
the  dispatcher  or  otherwise  of  the  approach  of  the  freight 
train  in  the  opposite  direction.  Unless  he  knew  that  this  train 
was  about  to  meet  his  in  the  tunnel  it  could  not  be  said  that  he 
was  negligent  in  proceeding  as  he  did,  for  with  the  freight  train 
out  of  the  way  he  was  not  violating  any  order.  Moreover,  on 
the  case  as  presented  by  the  plaintiff  it  was  the  duty  of  the 
defendant  to  protect  him  from  the  danger  to  which  he  was 
subjected.  If  he  imdertook  the  work  in  a  position  where  his 
peril  would  be  greatly  increased  by  the  passage  of  two  trains 
at  the  same  time  on  the  representation  and  assurance  of  the 
foreman  that  only  one  train  would  be  admitted  to  the  tunnel 
at  a  time  and  the  defendant  failed  to  afford  the  protection 
which  this  arrangement  would  give  and  in  consequence  of 
such  failure  the  plaintiff  was  hurt,  the  defendant  failed  to  meet 
the  obligation  which  the  act  of  its  agent  created.  The  evi- 
dence tends  to  show  that  for  several  months  the  single  train 
plan  was  in  effect.  K  the  employer  make  a  change  in  the 
method  of  work  thereby  increasing  the  dangerof  the  servant  it 
is  the  duty  of  the  employer  to  advise  the  servant  of  the  new  risk 
to  be  run  unless  it  is  so  obvious  that  the  latter  in  the  exercise 
of  ordinary  care  may  see  it:  4  Thompson  on  Neg.,  sec.  4,066; 
Bums  V.  Vesta  Coal  Co.,  223  Pa.  473.  The  charge  of  the  court 
was  full  and  clear  and  the  evidence  supports  the  submission  of 
the  case  to  the  jury. 
The  judgment  is  affirmed. 
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Samuel,  Appellant,  v.  Sota. 

Contract— Set-off-^FtUure  profiU— Affidavit  of  defense. 

An  affidavit  of  defense  is  sufficient  to  prevent  judgmoit  which  sets 
up  as  a  countercltdm  a  loss  of  future  profits  caused  by  plaintiff's  breach 
of  contract,  sets  forth  the  contract,  the  breach  thereof,  dates,  amounts 
and  calculations,  and  asserts  that  the  claim  for  the  loss  of  profits  was 
a  direct,  certain  and  specific  amount  resulting  from  the  plaintiff's 
breach. 

Argued  Oct.  20,  1909.  Appeal,  No.  80,  Oct.  T.,  1909,  by 
plaintiif,  from  order  of  C.  P.  No.  4,  Phila.  Co.,  Jan.  T.,  1908, 
No.  282,  discharging  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense  in  case  of  Frank  Samuel  and  Silas  M. 
Tomlinson,  trading  as  Frank  Samuel,  v.  Sota  and  Aznar,  trad- 
ing as  Sota  &  Aznar.  Before  Kice,  P.  J.,  Henderson,  Morri- 
son, Orlady,  Head,  Beaver  and  Porter,  JJ.    Affirmed. 

Foreign  attachment. 

The  defendant  filed  an  affidavit  of  defense  which  was  as  fol- 
lows: 

Victor  de  Ysasi,  being  duly  sworn  according  to  law,  deposes 
and  says  that  he  is  the  duly  authorized  agent  and  representa- 
tive of  the  United  States  of  the  above  defendants,  Ramon  de 
la  Sota  and  Luis  Maria  de  Aznar,  copartners,  trading  as  Sota 
&  Aznar,  of  London,  England,  and  Bilboa,  Spain;  that  he  is 
familiar  with  the  facts  of  the  above-mentioned  suit  or  claim  of 
Frank  Samuel,  plaintiff;  and  that  defendants,  and  each  of 
them,  have  a  full,  true  and  just  defense  to  the  whole  of  plain- 
tiff's claim,  of  the  following  nature: 

Defendants  admit  the  correctness  of  plaintiff's  two  claims 
of  J174,  with  interest  from  October  1, 1906,  and  $602.21,  with 
interest  from  March  8,  1907,  as  set  forth  in  plaintiff's  state- 
ment of  claim,  and  hereby  expressly  waive  proof  of  the  same 
at  the  trial  of  this  cause. 

As  a  set-off  to  plaintiff's  said  claims  and  a  coimterclaim  in 
favor  of  defendants,  deponent  alleges  that  on  Septanber  19, 
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1906,  def^dants  sold  to  plaintiff  13,000  to  15,000  tons  of 
Chavarri's  Gamicha  iron  ore,  tel.  quel,  (meaning  as  the  ore 
comes  from  the  mines)  at  eleven  shillings  three  pence  per  ton 
f .  o.  b.  Garrucha,  Spain;  on  a  basis  of  fifty  per  cent  of  iron  and 
manganese  with  three  pence  scale  (meaning  that  if  said  ore  ran 
over  fifty  per  cent  in  iron  and  manganese,  buyer  pays  seller 
three  pence  per  unit  of  such  excess,  and  if  ore  runs  under  said 
fifty  per  cent  seller  allows  buyer  three  pence  per  unit  for  such 
deficiency) .  Shipment  of  said  ore  was  to  be  made  one  cargo  in 
October,  one  in  November  and  one  in  December,  1906,  steamer 
to  be  chartered  by  sellers  in  accordance  with  instructions  from 
buyer  and  at  his  expense,  and  any  dispute  under  the  contract 
to  be  settled  by  arbitration  m  London,  as  customary.  A  copy 
of  said  contract  of  sale  is  hereto  attached  marked  exhibit  ''A" 
and  made  a  part  of  this  aflBidavit. 

Chavarri's  Garrucha  iron  ore,  the  subject  of  said  contract 
of  sale,  was  known  by  plaintiff  and  defendants  at  the  time  of 
the  execution  of  said  contract  to  be  iron  ore  mined  by  one 
Chavarri  at  his  mines  at  Garrucha,  Spain,  and  from  him  pur- 
chased by  defendants  and  by  them  sold  to  plaintiff.  Defend- 
ants had,  on  June  16,  1906,  contracted  to  buy  from  sidd  Cha- 
varri's firm  Chavarri,  Lecoq  A  Company,  30,000  tons  of  said 
Gamicha  iron  ore  at  eight  shillings  five  pence  per  ton  f .  o.  b. 
Garrucha,  with  five  pence  per  ton  added  for  loading;  the  ore 
to  be  lifted  in  approximately  equal  monthly  quantities  be- 
tween July  1,  1906,  and  February  28,  1907,  payment  to  be 
made  upon  delivery  of  bill  of  lading.  Said  30,000  tons  de- 
fendants sold  to  various  parties,  including  plaintiff,  selling  to 
plaintiff  by  said  contract  of  September  19,  1906,  approxi- 
mately the  tonnage  defendants  would  be  required  to  lift  from 
said  mines  in  October,  November  and  December,  1906. 

During  the  months  of  October,  November  and  December, 
1906,  the  time  for  performance  of  plaintiff's  said  contract  with 
defendants,  defendants  were  ready  and  willing  at  all  times  to 
deliver  f .  o.  b.  Garrucha,  13,000  to  15,000  tons  of  Chavarri's 
Garrucha  iron  ore  of  the  character  called  for  by  said  contract 
and  were  ready  in  all  other  respects  to  perform  their  part  of 
snid  contract,  but  plaintiff's  instructions  to  defendants  to 
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charter  vessels  were  at  such  low  rates  that  no  vessd  could  be 
obtained,  and  plaintiff  refused  and  neglected  to  charter  vessels 
at  the  prices  that  were  ofifered  to  him  by  defendants,  or  to 
charter  them  elsewhere.  During  the  months  of  October, 
November  and  December,  1906,  defendants  frequently  noti- 
fied plaintiff  that  he  would  be  required  to  lift  the  ore  under  his 
said  contract  before  the  expiration  of  the  year  1906,  or  the 
mine  owners  would  cancel  the  tonnage.  At  plaintiff's  request 
defendants  negotiated  with  the  said  mine  owners  to  postpone 
delivery  of  said  ore  until  January  and  February,  1907,  but 
plaintiff  failed  and  neglected  to  charter  any  vessels  during  said 
months  and  failed  to  lift  or  accept  any  of  said  ore,  although 
duly  requested  so  to  do,  and  in  the  month  of  February,  1907, 
said  mine  owners  finally  canceled  13,000  tons  of  the  aforesaid 
order  for  said  Garrucha  ore  and  refused  to  deliver  same  to  de- 
fendants. 

Said  Garrucha  ore,  according  to  analyds,  contained  43.83 
per  cent  of  units  of  iron  and  manganese,  which,  on  the  afore- 
said fifty  per  cent  basis  of  said  contract  of  September  19, 1906, 
would  have  required  an  allowance  by  defendants  to  plaintiff  of 
one  shilling  six  and  one-half  pence  per  ton.  Defendants  would 
also  have  been  required  to  pay  one  and  one-half  pence  per  ton 
as  a  commission  to  their  representatives  in  Spain,  which,  with 
five  pence  per  ton  for  loading,  would  have  made  the  cost  to  de- 
fendants of  said  ore  f .  o.  b.  Garrucha  ten  shilUngs  six  pence  per 
ton.  Wherefore  defendants  have  lost  as  their  profit  the  dif- 
ference between  eleven  shillings  three  pence  and  ten  shillings 
six  pence,  or  nine  pence  per  ton  on  13,000  tons,  or  S2,379, 
which  they  would  have  made  on  said  contract  of  Septem- 
ber 19,  1906,  but  for  plamtiff's  default.  In  March,  1907,  de- 
fendants as  required  by  the  aforesaid  contract  promptly  re- 
quested plaintiff  to  name  arbitrators  in  London  to  whom  to 
submit  the  aforesaid  dispute  as  was  customary,  but  plaintiff 
refused  to  submit  the  same  to  arbitration. 

Wherefore,  there  is  justly  due  and  pajrable  by  plaintiff  to 
defendants  the  sum  of  $2,379,  with  interest  from  February  27, 
1907,  less  the  aforesaid  credits  of  $174,  with  interest  fnmi 
October  1,  1906,  and  $602.21,  with  mterest  fnmi  March  8, 
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1907,  for  which  balance,  together  with  the  costs  of  this  action, 
defendants  will  demand  a  certificate  in  their  favor  upon  the 
trial  of  this  cause. 

Error  assigned  was  order  discharging  rule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense. 

Lewis  Lawrence  Smith,  for  appellants. — Generally,  in  execu- 
tory contracts  of  sale  of  goods,  the  measure  of  damages  for  a 
refusal  to  receive  the  goods  contracted  for  is  the  difference  be- 
tween the  contract  price  and  the  market  price  at  the  place 
appointed  for  delivery,  at  the  date  of  the  breach:  Unexcelled 
Fire-Works  Co.  v.  Polites,  130  Pa.  536;  Guillon  v.  Eamshaw, 
169  Pa.  463;  Blair  v.  Ford  China  Co.,  26  Pa.  Superior  a.  374; 
Saxe  V.  Lumber  Co.,  159  N.  Y.  371  (54  N.  E.  Repr.  14). 

Where  the  plaintifif  in  an  action  on  an  executory  contract  of 
sale  offers  no  evidence  of  the  market  value  of  the  goods  at  the 
place  of  delivery,  he  does  not  show  that  he  has  suffered  any 
damages  at  all:  Kinports  v.  Breon,  193  Pa.  309;  Jones  v. 
Jennings,  168  Pa.  493;  Field  v.  Schuster,  26  Pa.  Superior  Ct. 
82;  Dady  v.  Condit,  188  111.  234  (58  N.  E.  Repr.  900). 

In  case  of  breach  of  contract,  it  is  the  positive  duty  of  the 
aggrieved  person  to  make  reasonable  exertions  to  mitigate 
the  consequences  flowing  from  such  breach:  Chamberlin  v. 
Morgan,  68  Pa.  168;  Taylor  v.  Read,  4  Paige,  661;  Hamilton 
V.  McPherson,  28  N.  Y.  72. 

In  executory  contracts  of  sale  in  which  goods  are  specific  or 
are  of  special  manufacture,  so  that  at  the  date  of  breach  there 
is  no  general  market  value,  then  in  many  jurisdictions  the 
seller  may  recover  the  contract  price.  These  cases  are  ex- 
ceptional to  the  general  rule:  Ridgeway  Dynamo  A  Engine 
Co.  V.  Cement  Co.,  221  Pa.  160;  Field  v.  Schuster,  26  Pa. 
Superior  Ct.  82. 

While  in  executory  contracts  of  sale,  profits  are  not  neces- 
sarily excluded  because  they  are  profits,  yet  if  allowed  at  all, 
it  is  because  the  ordinary  measure  is  inadequate  or  impossible 
of  application,  and  the  profits  themselves  must  have  been 
an  integral  part  of  the  contract. 
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The  appellee  claims  that  the  injured  party  in  a  broken  con- 
tract is  entitled  to  profits.  This  is  not  correct.  He  is  entitled 
to  compensation  and  while  he  is  not  debarred  from  obtaining 
profits  because  they  are  profits,  he  is  on  the  other  hand  only 
entitled  to  obtain  them  when  the  ordinary  measure  does  not 
provide  an  adequate  and  just  compensation:  Wolcott,  John- 
son &  Co.  V.  Mount,  36  N.  J.  L.  262;  Fergusson  Bros.  v.  Tele- 
graph Co.,  178  Pa.  377;  Adams  Express  Co.  v.  Egbert,  36  Pa. 
360;  Howard  v.  StiUweU,  etc.,  Mfg.  Co.,  139  U.  S.  199  (11  Sup. 
Ct.  Repr.  500);  Wilson  v.  Wemwag,  217  Pa.  82;  Williams  v. 
Reynolds,  6  B.  &  S.  495;  Bartlett  v.  Blanchard,  79  Mass.  429; 
Thol  V.  Henderson,  L.  R.  8  Q.  B.  Div.  457. 

S.  Heckscher,  of  Diume,  Morris  &  Heckacher,  for  appellee. — 
In  an  action  by  vendor  against  vendee,  the  rule  of  damages  of 
the  difference  between  the  contract  price  and  the  market  value 
of  the  goods  at  the  time  of  the  breach  applies  only  when  the 
goods  are  in  the  possession  of  the  vendor,  and  their  market 
value  can  thus  be  reaUzed  by  him.  It  has  absolutely  no  ap- 
plication in  cases  where  the  goods  are  not  in  vendor's  posses- 
sion, as  where  they  have  not  yet  been  manufactured  by  him; 
or  where  they  have  not  been  mined  by  him;  or  where  they  have 
not  yet  been  obtained  from  third  persons:  Scott  v.  Coal  Co., 
89  Pa.  231;  Kingman  v.  Western  Mfg.  Co.,  92  Fed.  Repr.  486; 
Gallagher  v.  Whitney,  147  Pa.  184;  Winslow  Bros.  Co.  v. 
DuPuy,  208  Pa.  98;  Allegheny  Valley  R.  R.  Co.  v.  Steele,  11 
W.  N.  C.  113;  Horst  v.  Roehm,  84  Fed.  Repr.  565;  Muskegon 
Curtain-Roll  Co.  v.  Mfg.  Co.,  135  Pa.  132;  River  Spinning  Co. 
V.  Atlantic  Mills,  155  Fed.  Repr.  466;  Parkins  v.  lifissouri  Pac. 
Ry.  Co.,  107  N.  W.  Repr.  260;  Danforth  v.  Walker,  40  Vt.  257. 

Opinion  by  Orlady,  J.,  March  3,  1910: 

This  action  of  foreign  attachment  was  instituted  by  the 
plaintiff  to  recover  a  claim,  $776.21.  The  defendants  ad- 
mitted the  correctness  of  the  plaintiff's  claim,  but  in  their  affi- 
davit of  defense  they  present  a  set-off  or  counterclaim,  which 
the  court  below  considered  sufficient,  and  dischaiged  a  rule 
taken  at  plaintiff's  instance,  for  want  of  a  sufficirat  affidavit 
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of  defense.  The  appeal  was  originally  taken  to  the  Supreme 
Court,  and  was  subsequently  remanded  to  this  court  for 
consideration.  Counsel  have  presented  with  exceptional 
fairness  and  ability  their  respective  contentions,  but  the 
disposition  of  the  question  involved  is  to  be  determined 
solely  by  the  suflBciency  of  the  facts  set  out  in  the  affidavit 
of  defense,  and  which  are  to  be  considered  as  being  true. 

The  defendants  allege  that  on  September  19,  1906,  they 
sold  under  a  written  contract  to  the  plaintiff,  13,000  to 
15,000  tons  of  Chavarri's  Garrucha  iron  ore,  one  of  the  con- 
ditions being,  ''Shipment  of  said  ore  to  be  made  one  caigo 
in  October,  one  in  November  and  one  in  December,  1906, 
steamers  to  be  chartered  by  sellers  in  accordance  with  in- 
structions from  buyer  and  at  his  expense,  and  any  dispute 
under  the  contract  to  be  settled  by  arbitration  in  London  as 
customary." 

The  parties  were  well  known  to  each  other  as  dealers  in 
iron  ore,  and  the  subject  of  sale  was  known  at  the  time  the 
contract  was  executed  to  be  of  a  special  grade  of  iron  ore,  well 
known  in  the  trade  as  mined  by  one  Chavarri  at  his  mines  at 
Garrucha,  Spain,  and  could  be  secured  from  no  other  source. 

The  affidavit  of  defense  sets  out  that  on  June  16,  1906,  the 
defendants  had  contracted  to  buy  from  Chavarri,  30,000  tons 
of  this  ore  to  be  lifted  in  approximately  equal  monthly 
quantities,  between  July  1,  1906,  and  February  28,  1907, 
payment  to  be  made  upon  delivery  of  bill  of  lading.  Of  this 
ore  defendant  sold  to  plaintiff  by  their  contract  of  Septem- 
ber 19,  1906,  the  tonnage  that  the  defendants  would  be  re- 
quired to  lift  from  the  mines  in  October,  November  and 
December,  1906.  During  these  months  the  defendants  were 
ready  in  all  respects  to  perform  their  part  of  the  contract, 
but  as  further  alleged  in  the  affidavit  of  defense,  plaintiff's 
instructions  to  defendants  to  charter  vessels  were  at  such 
low  rates,  that  no  vessel  could  be  obtained,  and  the  plaintiff 
refused  and  neglected  to  charter  vessels  at  the  prices  that 
were  offered  to  him  by  the  defendants  or  to  charter  others 
elsewhere.  During  the  named  months,  the  defendants  fre- 
quently notified  the  plaintiff  that  he  would  be  required  to 
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lift  the  ore  under  his  contract  before  the  expiration  of  the 
year,  or  the  mine  owner  would  cancel  his  tonnage.  At  the 
plaintiff's  request  the  defendants  negotiated  with  the  mine 
owner  to  postpone  the  delivery  of  the  ore  until  January  and 
February,  1907.  The  plaintiflF  having  failed  and  neglected 
to  charter  any  vessels  during  said  months,  and  having  failed 
to  lift  or  accept  any  of  said  ore,  although  duly  requested  to 
do  so  in  the  month  of  February,  1907,  the  mine  owner  can- 
celed 13,000  tons  of  the  order,  and  thereafter  refused  to  de- 
liver it  to  the  defendants,  by  which  the  defendants  lost  their 
profit  which  they  would  have  made  on  said  contract  of  Sep- 
tember 19,  1906,  but  for  the  plaintiff's  default.  It  is  further 
alleged  that  in  March,  1907,  the  defendants,  as  required  by 
the  contract,  promptly  requested  the  plaintiff  to  name  arWtra- 
tors  in  London,  to  whom  to  submit  the  aforesaid  disputes  as  was 
customary,  but  plaintiff  refused  to  submit  same  to  arUtration. 
The  facts  are  specifically'  set  forth  as  to  dates,  amounts 
and  calculations,  the  copy  of  the  contract  is  attached  to  the 
affidavit  of  defense,  in  which  it  is  directly  asserted  that  the 
claim  for  loss  of  profits  was  a  direct,  certain  and  specific 
amount  due  to  the  plaintiff's  breach  of  contract,  to  wit,  $2,079, 
as  explained  in  the  statement  and  figures  set  out  at  length  in 
the  affidavit  of  defense,  and  which  must  be  accepted  as  true. 
Li  such  a  case  the  rule  laid  down  in  3  Sutherland  on  Damages 
(3d  ed.),  sec.  665,  is  clearly  applicable.  The  broad  general  rule 
in  such  cases  is  that  the  party  injured  is  entitled  to  recover 
all  his  damages,  including  gains  prevented  as  well  as  losses 
sustained,  and  this  rule  is  subject  to  but  two  conditions,  the 
damages  must  be  such  as  may  fairly  be  supposed  to  have 
entered  into  the  contemplation  of  the  parties  when  they 
made  the  contract,  that  is,  must  be  such  as  might  naturally 
be  expected  to  follow  its  violation,  and  they  must  be  satis- 
factorily shown  by  their  nature  and  in  respect  to  the  cause 
from  which  they  proceed.  In  Wilson  v.  Wemwag,  217  Pa. 
82,  after  an  exhaustive  review  of  the  authorities,  Judge  Mes- 
TREZAT  concludes,  ''from  these  authorities  it  is  clear  that 
damages  may  be  recovered  for  loss  of  profits  caused  by  breach 
of  contract;  and  they  are  never  excluded  simply  because  they 
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are  profits.  If  it  reasonably  appear  that  profits  would  have 
been  made  had  the  terms  of  the  contract  been  observed,  and 
that  their  loss  necessarily  followed  its  breach,  they  may  be 
recovered  as  damages,  if  the  evidence  is  sufficiently  satis- 
factory and  definite  to  warrant  the  jury  in  estimating  their 
extent." 

An  examination  of  the  well-copsidered  cases  will  show  that 
prospective  profits  may  be  recovered  for  the  breach  of  a 
contract,  whenever  they  are  susceptible  to  proof.  They  have 
been  rejected  by  the  court  as  damages  only  because  of  failure 
to  prove  them  with  sufficient  certainty  and  definiteness. 
There  can  be  no  good  reason  why  they  should  not  be  recov- 
ered, when  they  are  capable  of  definite  estimation.  The 
injured  party  has  the  right  to  demand  and  receive  from  the 
defaulting  party  full  compensation  for  the  loss  he  has  sus- 
tained by  breach  of  the  contract.  Each  party  knows  the 
terms  of  the  contract,  and  therefore  is  presumed  to  know  the, 
loss  each  will  sustain  by  its  breach.  The  law  is  not  so  blind 
to  justice  as  not  to  require  the  defendant  to  respond  in  dam- 
ages if  there  is  any  reasonable  basis  for  their  ascertainment. 
When,  therefore,  the  evidence  shows  with  reasonable  certainty 
the  profits  which  have  been  lost  by  the  breach  of  a  contract, 
they  shall  be  considered  as  damages  and  shall  be  recoverable 
by  the  injured  party  from  the  one  in  default. 

As  we  are  only  concerned  with  the  sufficiency  of  the  affi- 
davit of  defense,  it  is  needless  to  pursue  the  inquiry  further. 
The  parties  were  well  known  to  each  other.  The  damages 
claimed  resulted  from  the  violation  of  the  contract  of  Sep- 
tember 19,  1906,  and  were  not  speculative  but  actual.  The 
calculation  on  which  they  were  estimated  is  not  challenged. 
A  special  tribunal  had  been  selected  for  the  settlement  of 
the  dispute,  and  this  the  plaintiflF  refused  to  follow  and  the 
counterclaim  is  set  out  with  the  same  clearness  and  particu- 
larity as  is  required  in  a  statement:  Sprissler  v.  McFetridge, 
37  Pa.  Superior  Ct.  607;  see  also  Horst  v.  Roehm,  84  Fed. 
Repr.  565;  s.  c,  178  U.  S.  1;  Gallagher  v.  Whitney,  147  Pa. 
184;  Winslow  Bros.  Co.  v.  Du  Puy,  208  Pa.  98. 

The  judgment  is  affirmed. 
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Clif t  V.  Philadelphia,  Appellant. 

CanstiiiuHanal  km— Courts — Stenograj^iers — Payment  of  stenog* 
raj^ier—Act  of  May  1,  1907,  P.  L.  135. 

The  portion  of  the  Act  of  May  1,  1907,  P.  L.  135,  which  authorizes 
the  placing  upon  the  county  of  the  burden  of  paying  for  t3rpewritten 
copies  of  the  stenographic  reports  of  trials  fiunished  to  the  plaintiff 
and  defendant,  or  their  respective  counsel,  in  litigation  between  pri- 
vate parties  in  which  the  public  has  no  direct  interest,  is  not  imoon- 
stitutional;  but  no  such  copies  can  be  furnished,  except  in  pursuance 
of  a  special  order  of  the  court  in  each  case,  unless  the  case  has  been 
appealed  to  the  Supreme  or  Superior  Court.  A  general  order  of  court 
directing  copies  of  the  notes  to  be  furnished  to  the  plaintiff  and  de- 
fendant in  idl  private  cases  is  invalid,  inasmuch  as  the  court  cannot 
divest  itself  of  the  discretion  which  it  must  exercise  in  each  particular 


Argued  Oct.  14,  1909.  Appeal,  No.  152,  Oct.  T.,  1909,  by 
defendant,  from  judgment  of  C.  P.  No.  4,  Phila.  CJo.,  Dec.  T., 
1908,  No.  4,826,  for  plaintiff  on  case  stated  in  suit  of  William 
M.  Clift  v.  Philadelphia.  Before  Rice,  P.  J.,  Henderson,  Mor- 
rison, Orlady,  Head,  Beaver  and  Porter,  JJ.   Reversed. 

Case  stated  to  determine  liability  of  county  for  cost  of 
stenographic  notes  of  a  trial.    Before  Carr,  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Error  assigned  was  in  entering  judgment  for  plaintiff  in  the 
sum  of  $420.40. 

Andrew  Wright  Crawford,  assistant  city  solicitor,  with  him 
J.  Howard  GendeUy  city  solicitor,  for  appellant. — Money  de- 
rived from  taxation  may  be  used  only  for  public  purposes. 
The  power  to  tax  is  subject  to  the  limitation  that  a  tax  must  be 
laid  for  a  public  purpose  only,  and  an  imposition  in  the  form  of 
a  tax  for  purposes  of  private  interest  is  void  and  unconstitu- 
tional: Grim  v.  Weissenberg  School  Dist.,  57  Pa.  433;  Sharp- 
less  V.  Mayor,  21  Pa.  147;  Lehigh  County  v.  Meyer,  102  Pa. 
479. 
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If  an  attempt  has  been  made  in  this  act  to  put  upon  the 
county  the  fees  of  the  attorneys  for  the  plaintiff  and  defendant 
in  private  litigation,  it  needs  no  argument  to  show  that  such 
an  attempt  would  have  been  unconstitutional:  Briggs  v. 
Erie  County,  98  Pa.  570. 

Personal  claims  even  though  arising  from  an  attempt  of  a 
public  servant  to  serve  the  public  may  not  be  paid  out  of  the 
public  funds:  Faas  v.  Warner,  96  Pa.  215;  Strode  v.  Cumber- 
land County,  176  Pa.  59. 

Henry  C.  Boyer,  for  appellee. — ^The  act  was  constitutional: 
Russ  V.  Com.,  210  Pa.  544;  Speer  v.  School  Directors,  50  Pa. 
150;  Com.  v.  Moir,  199  Pa.  534;  Knisely  v.  Cotterel,  196  Pa. 
614;  City  of  Erie  v.  Reed,  113  Pa.  468. 

Opinion  by  Porter,  J.,  March  3,  1910: 

The  plaintiff  brought  this  action  of  assumpsit  to  recover  the 
sum  of  $730  alleged  to  be  due  him  for  services  rendered  as  of- 
ficial stenographer  of  the  court  of  common  pleas  No.  2,  of 
Philadelphia  county,  for  copies  of  his  stenographic  notes,  in  a 
large  number  of  trials,  furnished  to  counsel,  and  for  nine  copies 
of  his  stenographic  notes  furnished  to  as  many  defendants  in 
a  certain  trial  in  the  court  of  quarter  sessions  of  said  county, 
asserting  his  right  to  recover  of  the  defendant  under  the  pro- 
visions of  the  Act  of  May  1,  1907,  P.  L.  135.  The  parties 
agreed  upon  the  facts  in  a  case  stated,  which  divided  the  cases 
in  which  the  plaintiff  asserted  the  right  to  recover  for  copies 
of  the  proceedings  furnished  into  three  classes:  (1)  Civil  pro- 
ceedings between  private  parties  tried  in  the  court  of  common 
pleas,  after  the  court  had,  on  December  11, 1907,  adopted  and 
promulgated  the  following  general  order  or  rule,  viz. :  "Unless 
otherwise  ordered  by  the  trial  judge,  the  official  stenographer 
shall  furnish  one  typewritten  copy  of  his  notes  of  the  proceed- 
ings at  each  trial  to  the  plaintiff  or  plaintiffs  therein,  and  one 
copy  thereof  to  the  defendant  or  defendants  therein,  not  more 
than  two  copies  in  all  of  the  notes  taken  at  any  trial  to  be  sup- 
plied to  the  parties,  regardless  of  the  number  concerned;"  and 
before  the  rule  recited  had,  on  March  6,  1908,  been  rescinded 
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and  repealed.  During  the  time  this  rule  was  asserted  to  be  in 
force  the  plaintiff  furnished  under  its  supposed  provisions  to 
the  plaintiffs  and  defendants  in  a  large  number  of  cases  in- 
volving private  litigation  copies  of  his  stenographic  notes 
which  at  the  rate  of  compensation  fixed  by  the  statute  upon 
which  he  relies  would  entitle  him  to  receive  $294.50;  (2)  Qvil 
cases  involving  mere  private  Utigation  in  which,  after  abro- 
gation of  the  above  rule,  the  court  at  the  trial  of  the  respec- 
tive cases  made  a  special  order  directing  the  official  stenog- 
rapher to  furnish  typewritten  copies  of  his  stenographic  notes 
to  the  plaintiffs  and  defendants  in  said  cases;  the  aggregate 
amount  claimed  in  cases  of  this  character  being  $87.20; 
and  (3)  a  certain  case  tried  in  the  court  of  quarter  sessions,  in 
which  there  were  nine  defendants,  and  the  court  made  an  order 
directing  the  official  stenographer  to  "supply  one  typewritten 
copy  of  his  stenographic  notes  to  the  court,  one  copy  to  the 
district  attorney,  and  one  copy  to  each  defendant  represented 
by  separate  counsel.''  The  plaintiff  under  this  order  fur- 
nished one  copy  to  the  court  and  one  copy  to  the  district  at- 
torney, for  which  he  has  been  paid,  by  the  defendant.  He 
furnished  a  typewritten  copy  of  the  notes  to  each  one  of  the  de- 
fendants on  trial,  and  for  said  nine  copies  he  asserts  the  right 
to  be  compensated  by  the  defendant  in  the  sum  of  $348.30. 
The  learned  judge  of  the  court  below,  in  an  opinion  filed,  held 
that  the  plaintiff  under  the  facts  agreed  up(Hi  was  entitled  to 
recover  the  full  amount  claimed  for  services  rendered  in  the 
first  and  second  classes  of  cases  above  stated,  but,  as  to  the 
case  tried  in  the  court  of  quarter  sessions,  held  that,  the  plain- 
tiff having  already  been  paid  for  the  copies  furnished  to  the 
court  and  the  district  attorney,  respectively,  could  only  under 
the  statute  recover  for  one  copy  furnished  to  the  defendants, 
amounting  to  $38.70,  and  accordingly  entered  judgment  in 
favor  of  the  plaintiff,  in  the  sum  of  $420.40,  with  interest. 
The  defendant  appeals  from  that  judgment. 

The  learned  counsel  for  the  defendant  contend  that  so  much 
of  the  Act  of  May  1, 1907,  P.  L.  135,  as  authorizes  the  placing 
upon  the  county  of  the  burden  of  paying  for  typewritten  copies 
of  the  stenographic  reports  of  trials  furnished  to  the  plaintiff 
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and  defendant,  or  their  respective  counsel,  in  litigation  be- 
tween private  parties,  in  which  the  public  has  no  direct  in- 
terest, is  unconstitutional;  that  it  is  a  taking,  by  taxation,  of 
private  property  and  devoting  the  proceeds  of  the  tax  to  a 
private  use.  The  argument  is  that  it  is  the  taking  of  the  money 
realized  from  the  taxation  of  the  property  of  A  for  the  purpose 
of  purchasing  and  giving  to  B  and  C  something  in  which  A  has 
no  interest.  The  power  of  taxation  is  a  necessary  and  indis- 
pensable incident  of  government.  "  Yet  an  act  of  the  legisla- 
ture authorizing  contributions  to  be  levied  for  a  mere  private 
purpose,  or  for  a  purpose  which,  though  it  be  public,  is  one  in 
which  the  people  from  whom  they  are  to  be  exacted  have  no 
interest,  would  not  be  a  law,  but  a  judicial  sentence,  and  not 
within  the  legitimate  scope  of  legislative  authority:''  Grim  v. 
Weissenberg  School  District,  57  Pa.  433;  Sharpless  v.  The 
Mayor  of  Philadelphia,  21  Pa.  147.  The  power  to  tax  is  sub- 
ject to  the  limitation  that  a  tax  must  be  laid  for  a  public  pur- 
pose only,  and  an  imposition  in  the  form  of  a  tax  for  purposes 
of  private  interest  is  void  and  unconstitutional.  This  limita- 
tion upon  the  power  to  tax  necessarily  gives  rise  to  the  corol- 
lary:  that  money  derived  from  taxation  must  be  used  only  for 
public  purposes.  It  is  not  within  the  power  of  the  legislature 
to  direct  the  application  of  public  money  to  a  purpose  in 
support  of  which  it  is  without  authority  to  impose  a  tax: 
Faas  V.  Warner,  96  Pa.  215.  Within  this  limit  the  power  of 
the  legislature  to  impose  taxes,  or  to  authorize  their  imposi- 
tion by  a  subordinate  municipal  authority^  is  of  necessity  dis- 
cretionary. The  courts  are  without  power  to  question  the 
wisdom,  policy  or  even  quality  of  the  legislation,  if  its  provi- 
sions are  within  the  limits  of  the  legislative  discretion.  A  tax 
law  is  ta  be  considered  valid,  unless  it  be  for  a  purpose  in 
which  the  community  taxed  has  palpably  no  interest;  and 
when  it  is  apparent  that  the  burden  is  imposed  for  the  benefit 
of  others  thwi  the  public  and  for  another  than  the  public  in- 
terest: Speer  v.  School  Directors  of  Blairsville,  50  Pa.  150; 
Russ  V.  Com.,  210  Pa.  544,  and  cases  above  cited.  Is  the  ex- 
penditure of  public  money  authorized  by  the  act  of  1907  for  a 
public  purpose,  and  may  it  subserve  an  end  advantageous  to 
Vol.  xli— 41 
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the  community  from  the  taxation  of  which  the  fund  is  de- 
rived? 

The  statute  has  general  reference  to  public  judicial  pro- 
ceedings and  the  rights  of  the  parties  engaged  therein.  The 
general  subject  is,  therefore,  one  in  which  the  public  have  an 
interest,  with  regard  to  which  legislative  action,  in  the  interest 
of  the  public,  is  absolutely  necessary.  The  public  generally, 
as  well  as  every  individual  citizen  of  the  commonwealth,  have 
an  interest  in  the  prompt,  efficient  and  certain  administration 
of  justice.  There  was  a  time  when  the  volume  of  litigation 
was  much  less  than  at  present  and  the  system  of  judicial  pro- 
cedure then  prevalent  was  sufficient  to  meet  the  requirements 
of  public  justice  and  dispose  with  reasonable  promptness  of 
legal  controversies  between  the  citizens  of  the  conmionwealth. 
All  offers  of  testimony,  exceptions  thereto,  the  rulings  of  the 
court  thereupon,  and  the  testimony  admitted  under  the  Wll  of 
exceptions  were  written  out  at  length.  This  process  consumed 
time,  it  was  slow;  but  the  parties  knew  as  the  trial  proceeded 
just  what  would  appear  in  the  record  when  finally  made  up. 
The  increase  in  the  volume  of  business  made  necessary  the  in- 
troduction of  a  new  system,  and  the  use  of  stenographers  to 
report  judicial  proceedings  has  become  general.  This  device 
expedites  judicial  procedure,  economizes  the  time  of  the  pub- 
lic tribunals,  and  so  promotes  the  prompt  administration  of 
justice  and  reduces  the  amount  of  public  moneys  in  that  be- 
half expended.  The  record  as  now  made  up,  however,  is  not 
primarily  within  the  reach  of  the  parties,  it  is  written  in  sjma- 
bols  which  they  cannot  comprehend.  They  cannot  be  abso- 
lutely certain  as  to  what  it  will  show  until  it  has  been  tran- 
scribed in  longhand,  and  when  that  has  been  done  it  may  not 
show  what  they  think  it  ought  to  reveal.  If  the  parties  ob- 
tain from  day  to  day,  during  the  progress  of  a  long  trial,  tjrpe- 
written  copies  of  the  stenographic  notes  of  the  proceedings, 
they  are  thus  made  aware  of  how  the  record  is  being  made  up, 
while  it  is  being  made  up.  If  the  reporter  has  made  a  mistake 
the  attention  of  the  court  can  be  directed  to  it,  at  the  time,  and 
it  can  then  be  corrected;  if  anything  has  been  omitted,  the 
omission  can  be  supplied.     We  cannot,  therefore,  say  that 
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it  is  unreasonable  to  assume  that  not  only  the  promptness 
but  the  accuracy  of  public  judicial  proceedings  may  be  pro- 
moted and  th6  rights  of  parties  safeguarded  by  their  obtain- 
ing copies  of  the  record,  during  the  progress  of  the  trial.  True 
it  is,  that  parties  who  are  litigating  as  to  their  private  rights 
and  who  are  possessed  of  means  should  themselves  pay  for  the 
advantage  to  be  derived  from  having  such  copies  of  the  notes 
of  the  proceedings;  and  this  act  manifestly  does  not  contem- 
plate that  the  public  moneys  should  be  paid  out  for  copies 
furnished  to  parties  of  that  character.  But  cases  may  arise 
in  which  it  will  become  evident  to  the  court  that  a  party  who 
does  not  have  the  means  to  procure  copies  of  the  proceedings, 
as  the  trial  is  in  progress,  is  placed  at  a  serious  disadvantage. 
It  may  be  said  that  the  public  has  no  interest  to  be  subserved 
which  would  justify  the  expenditure  of  money  raised  by  taxa- 
tion for  the  purpose  of  protecting  the  individual  rights  of  the 
parties  to  litigation.  The  reply  to  this  would  seem  to  be  that 
the  subject  with  which  this  statute  deals  is  one  in  which  every 
citizen  of  the  community  has  an  interest.  The  only  thing  in- 
volved in  a  given  case  may  be  the  life,  liberty  or  property  of 
an  individual,  but  the  government  assumes  the  exclusive 
power,  through  its  constituted  tribunals,  to  pass  upon  the 
questions  which  must  determine  the  issue.  The  sovereign 
power  has  made  laws  which  ordain  that  a  citizen  for  certain 
offenses  shall  forfeit  his  life  or  liberty  and  that,  under  certain 
conditions  his  property  shall  pass  to  others,  and  has  consti- 
tuted courts  for  the  purpose  of  determining  the  existence  of 
the  facts  and  conditions  and  adjudging  the  consequences.  It 
is,  therefore,  to  the  interest  of  all  the  people  that  every  proper 
safeguard  should  be  provided  to  guard  against  mistakes  in  the 
administration  of  justice. 

We  are  not  required,  in  this  case,  to  determine  whether  a 
law  which  provided  that  copies  of  the  proceedings  in  all  cases 
should  be  furnished  at  the  public  expense  to  private  litigants 
would  be  valid.  This  statute  does  not  require  anjiJiing  of  that 
kind,  nor  do  its  provisions  authorize  the  courts  to  so  direct  by 
any  general  order.  The  third  section  of  the  act  requires  official 
stenographers,  "when  engaged  in  such  courts''  to  take  full 
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stenographic  notes  of  the  testimony  in  all  judicial  proceedings 
in  any  trial  of  fact,  at  law  or  in  equity,  etc.  The  fourth  section 
requires  him  to  make,  "from  his  stenographic  notes  of  any 
trial  or  other  matter  of  which  a  copy  may  be  required,  a  cor- 
rect, typewritten  copy  or  copies  as  hereinafter  provided." 
The  provisions  relating  to  the  making  of  typewritten  copies 
of  the  stenographic  notes  are  as  follows:  "Section  7.  During 
the  progress  of  the  trial  of  any  cause,  upon  the  order  of  the 
court  upon  its  own  motion,  or  upon  motion  of  counsel  and  al- 
lowance by  the  court,  the  official  stenographer  reporting  the 
proceeding  shall,  from  the  stenographic  notes  thereof,  make 
three  typewritten  copies,  and  from  day  to  day  as  the  case  pro- 
gresses supply  one  copy  to  the  court,  one  copy  to  the  plaintiff, 
and  one  copy  to  the  defendant,  or  their  respective  counsel: 
and  within  a  reasonable  time  after  the  completion  of  the  trial 
to  certify  a  complete  copy,  as  hereinbefore  provided,  and 
supply  to  the  parties  or  their  counsel  any  portion  of  such 
copies,  not  previously  supplied,  as  may  be  necessary  to  com- 
plete the  record."  This  section  contains  further  provisions 
authorizing  the  court  to  make  an  order  after  the  trial,  when 
none  had  previously  been  made,  directing  the  furnishing  of  a 
typewritten  copy  or  copies  of  the  stenographic  notes,  and  re- 
quiring the  stenographer  to  furnish  such  copies,  also,  upon  the 
request  of  counsel.  The  section  closes  with  the  direction  that 
for  the  copy  or  copies  ordered  by  the  court  compensation  shall 
be  made  as  provided  in  sec.  8  of  the  act,  and,  if  ordered  by 
counsel,  without  an  order  of  the  court,  then  the  compensation 
therefor  shall  be  made  by  the  party  ordering  the  same.  The 
eighth  section  of  the  statute  fixes  the  rate  at  which  the  official 
stenographer  shall  be  paid  for  typewritten  copies  and  directs 
that  payment  shall  be  made  by  the  county  in  which  the  case 
is  pending,  or  for  which  the  work  is  done,  when  ordered  by  the 
presiding  judge.  The  only  instances  in  which  the  making  of  a 
typewritten  copy  of  the  stenographic  notes  to  be  paid  for  by 
the  county,  without  the  order  of  the  court,  is  by  this  statute 
required,  are  when  an  appeal  has  been  taken  to  the  Supreme  or 
Superior  Court,  or  in  cases  of  conviction  of  murder  in  the  first 
degree;  in  which  cases  it  is  made  the  duty  of  the  official  stenog- 
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mpher  to  certify  and  file  of  record  a  typewritten  copy  of  the 
notes  of  trial,  "without  any  order  of  the  court;  payment  for 
which  shall  be  made  in  the  same  manner  as  if  directed  by  the 
court."  As  to  these  particular  cases  the  statute  only  requires 
that  the  record  shall  be  made  up  at  the  public  expense.  The 
statute  does  not  itself  require  copies  of  the  notes  to  be  fur- 
nished to  the  plaintiff  and  defendant  at  the  expense  of  the 
county,  it  is  only  a  grant  of  power  to  the  courts  to  make  an 
order  in  "any  cause,"  directing  that  there  shall  be  three  type- 
written copies  of  the  stenographic  notes  made,  one  of  which 
shall  be  supplied  to  the  plaintiff  and  one  to  the  defendant. 
The  statute  manifestly  intended  that  the  third  copy,  the  one 
furnished  to  the  court,  should  be  used  for  the  purpose  of  cer- 
tifying and  filing  of  record.  We  do  not  find  in  this  section  of 
the  statute  anything  which  would  warrant  the  court  in  order- 
ing more  than  three  typewritten  copies  of  the  stenographic 
notes  in  any  case,  one  copy  to  be  furnished  to  the  plaintiff  and 
one  copy  to  be  furnished  to  the  defendant.  The  statute  was  a 
grant  of  power  to  the  courts  to  order,  in  any  cause,  that  type- 
written copies  of  the  notes  be  furnished  to  the  plaintiff  and  de- 
fendant. This  invested  the  courts  with  a  discretion  to  au- 
thorize the  expenditure  of  public  funds  and  imposed  upon 
them  the  duty  to  exercise  a  judicial  discretion,  in  each  case  as 
it  arose,  in  determining  whether  the  circumstances  warranted 
such  expenditure.  It  cannot  be  assumed  that  the  discretion 
thus  vested  in  the  courts  will  be  abused.  The  cases  in  which 
the  court  will  be  requested  to  make  such  an  order  may  not  be 
many,  and  it  is  probable  that  those  in  which  such  an  order  is 
made  will  be  few,  but  some  cases  may  arise  in  which  it  would 
be  altogether  proper  for  the  court  to  exercise  the  power  con- 
ferred by  the  statute.  We  cannot  say  with  that  certainty 
which  should  mark  judicial  action  that  the  power  conferred 
by  this  statute  may  not  in  some  cases  enable  the  courts  to 
guard  against  mistakes  in  making  up  the  record  of  trials, 
further  the  cause  of  justice  and  expedite  judicial  proceedings. 
These  considerations  must  lead  us  to  the  conclusion  that  the 
provisions  of  the  statute  in  question  are  a  valid  exercise  of 
legislative  power. 
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The  plaintiff  is  entitled  to  recover  his  compensation  for 
copies  furnished  in  the  second  class  of  cases  herembefore  re- 
ferred to,  those  cases  in  which  the  court  of  common  pleas  made 
a  special  order  directing  the  copies  to  be  furnished,  the  aggre- 
gate amount  of  the  compensation  in  such  cases  being  187.20. 
He  is  entitled  to  compensation  also  for  one  typewritten  copy 
of  the  stenographic  notes  of  the  trial  in  the  court  of  quarter 
sessions,  in  which  the  court  made  a  special  order,  in  the  sum  of 
$38.70.  Thus  far  we  concur  in  the  disposition  of  the  case  made 
by  the  learned  judge  of  the  court  below.  We  cannot,  however, 
assent  to  the  proposition  that  the  plaintiff  is  entitled  to  re- 
cover for  copies  furnished  in  the  first  class  of  cases  herdnbe- 
fore  referred  to,  in  which  the  copy  was  furnished  to  private 
litigants  without  a  special  order  having  been  made  in  such 
cases,  respectively.  The  plaintiff  bases  his  right  to  recover 
upon  the  fact  that  the  court  had  prior  to  the  time  he  furnished 
to  private  litigants  the  copies  in  question  adopted  a  general 
order  or  rule  which  provided  that  the  oflScial  stenographer 
should  in  all  cases,  unless  otherwise  ordered  by  the  trial  judge, 
furnish  one  typewritten  copy  of  his  notes  to  the  plaintiff  and 
one  to  the  defendant.  The  statute  manifestly  intended  that 
in  each  case  in  which  its  provisions  were  invoked  the  court 
should  exercise  a  judicial  discretion,  in  view  of  the  facts  and 
circumstances  of  that  particular  case,  in  determining  the  ques- 
tion whether  the  county  should  be  subjected  to  the  burden 
of  the  expenditure  which  the  court  was  empowered  to  order. 
The  court  could  not  by  a  general  rule,  merely  for  its  own  con- 
venience, divest  itself  of  the  discretion  which  it  must  exercise 
in  each  particular  case.  Every  case  has  its  own  peculiar  facts, 
circumstances  and  necessities;  and  if  one  rule  suited  them  aU, 
that  rule  might  as  well  have  been  fixed  by  the  legislature  it- 
self as  by  the  court.  ''But  there  is  good  reason,  at  aU  events 
the  clear  and  distinct  provision  of  the  statute  is  suffident  rear 
son  for  us  why  the  court  shall  exercise  the  discretion  vested 
in  them  by  the  law,  and  at  the  time  fixed  for  its  exercise:" 
Road  in  Norriton  and  Whitpain  Townships,  4  Pa.  337,  In  re 
Shaefferstown  Road,  5  Pa.  515.  This  imposes  no  burden  on 
the  court,  and  that  it  is  a  necessary  precaution  is  deariy  in- 
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dicated  by  this  case.    The  judgment  of  the  court  below  must 
to  this  extent  be  reversed. 

The  judgment  of  the  court  below  is  reversed  and  judgment 
is  now  entered  in  favor  of  the  plaintiff  and  against  the  defend- 
ant in  the  sum  of  $125.90,  with  interest  from  January  28, 1909. 


Zeller  v.  Haupt,  Appellant. 

Contract — Remmon— Notice — Evidence — Province  of  court  and  jury. 

1.  Where  a  party  disoovers  facts  which  warrant  rescission  of  his 
contract,  it  is  his  duty  to  act  promptly,  and  in  case  he  elects  to  rescind 
to  notify  the  other  party  without  delay.  What  is  a  reasonable  time, 
or  undue  delay,  when  the  facts  are  undisputed,  is  a  question  of  law  to 
be  determined  by  the  court. 

2.  There  is  no  fixed  rule  to  govern  the  court  in  determining  the 
length  of  time  a  purchaser  may  reasonably  detain  property  for  an  ex- 
amination before  rescinding  the  contract.  It  necessarily  depends  upon 
matters  that  are  incident  to  the  particular  transaction. 

3.  Where  a  party  desires  to  rescind  upon  the  ground  of  mistake  or 
fraud,  he  must  upon  discovery  of  the  fact  announce  his  purpose  and 
adhere  to  it. 

4.  Where  a  person  gives  a  sample  order  for  goods,  and  the  goods 
are  sent  to  him  without  his  having  had  any  knowledge  of  the  kind, 
quality,  class  or  price  of  the  articles  when  they  were  delivered  to  the 
transportation  company,  the  purchaser  is  entitled  to  a  reasonable 
time  within  which  to  examine  the  goods,  and  the  delay  of  a  week  in 
returning  them  and  rescinding  the  contract,  is  not  an  unreasonable 
time. 

5.  When  a  party  is  inveigled  into  signing  a  written  contract  upon 
the  faith  of  a  contemporaneous  oral  agreement  which  is  violated  as 
soon  as  it  has  accomplished  its  purpose  in  securing  the  execution  of 
the  paper,  such  oral  agreement  may  always  be  shown  when  the  en- 
forcement of  the  paper  is  attempted. 

Argued  Oct.  14,  1909.  Appeal,  No.  14,  Oct.  T.,  1909,  by 
defendant,  from  judgment  of  C.  P.  No.  5,  Phila.  Co.,  Sept.  T., 
1906,  No.  3,296,  on  verdict  for  plaintiflFs  in  case  of  Nicholas 
Zeller  et  al,  trading  as  Rhode  Island  Manufacturing  Company, 
V.  Herman  Haupt.  Before  Rice,  P.  J.,  Hendebson,  Mobbi- 
SON,  Orlady,  Head,  Beaver  and  Porter,  JJ.   Reversed. 
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Assumpsit  for  goods  sold  and  delivered.  Before  Rai^toN;  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 
Verdict  and  judgment  for  plaintiffs  for  $363.20.    Defendant 
appealed. 

Errors  assigned  were  (1)  in  directing  a  verdict  for  plaintiffs; 
(2)  in  refusing  motion  for  judgment  n.  o.  v.;  (3-6)  exclusion 
of  oral  testimony  relating  to  the  contemporaneous  oral  agree- 
ment referred  to  in  the  opinion  of  the  Superior  Court. 

L.  Stauffer  Oliver,  for  appellant. — Where  the  goods  are  re- 
ceived by  the  vendee  under  an  executory  contract  of  sale,  he 
has  a  reasonable  time  in  which  to  inspect  and  return  them, 
and  mere  deUvery  to  him  does  not  constitute  an  acceptance  of 
such  goods  by  the  vendee:  Fogel  v.  Brubaker,  122  Pa.  7;  Jones 
V.  Jennings  Bros.  &  Co.,  168  Pa.  493;  Bamett  v.  Becker,  25 
Pa.  Superior  Ct.  22;  Spiegelberg  v.  Karr,  24  Pa.  Superior  Ct. 
339;  Armour  v.  Produce  Co.,  28  Pa.  Superior  Ct.  524;  Blair  v. 
Ford  China  Co.,  26  Pa.  Superior  a.  374;  Tete  Bros.  v.  Eshler, 
11  Pa.  Superior  a.  224. 

That  where  the  evidence  is  undisputed,  what  is  a  reasonable 
time  is  a  question  of  law  to  be  determined  by  the  court: 
Spiegelberg  v.  Karr,  24  Pa.  Superior  Ct.  339;  Armour  v.  Prod- 
uce Co.,  28  Pa.  Superior  Ct.  524;  Nerve  Food  Co.  v.  Tlobert- 
son,  199  Pa.  486;  Thompson  v.  Chambers,  13  Pa.  Superior 
a.  213;  Howard  v.  Turner,  155  Pa.  349;  Leaming  v.  Wise,  73 
Pa.  173;  Newmyer  v.  Davidson,  31  Pa.  Superior  Ct.  468; 
Acetylene  Co.  v.  Smith,  10  Pa.  Superior  Ct.  61;  Davis  v. 
Stuard,  99  Pa.  295, 

It  is  permissible  to  show  by  parol  testimony  the  facts, 
representations  and  circumstances,  which  induced  the  signing 
of  a  written  agreement,  where,  as  in  this  case,  fraud  in  the  in- 
ducement is  alleged:  El  Dorado  Jewelry  Co.  v.  Hopkins,  34 
Pa.  Superior  Ct.  446;  Dowling  v.  Ins.  Co.,  168  Pa.  234;  Com- 
monwealth to  use  V.  Julius  et  al.,  173  Pa.  322;  Meyers  v. 
Lebanon  Ins.  Co.,  156  Pa.  420. 

Frank  M.  Cody,  for  appellees. — Delivery  of  goods  by  the 
seller  to  a  carrier  as  directed  by  the  contract  is  a  delivery  to 
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the  purchaser  and  the  title  thereto  vested  in  the  consignee: 
Schmertz  v.  Dwyer,  63  Pa.  335;  P.  &  R.  R.  R.  Co.  v.  Wire- 
man,  88  Pa.  264;  Garbracht  v.  Com.,  96  Pa.  449;  Bacharach  v. 
Chester  Freight  line,  133  Pa.  414;  Rubber  Co.  v.  SmaU,  3  Pa. 
Superior  Ct.  8. 

Opinion  by  Orlady,  J.,  March  3, 1910: 

This  action  of  assumpsit  was  brought  to  recover  the  sum  of 
$320,  for  goods  sold  and  delivered.  The  defendant  on  July  7, 
1909,  signed  a  printed  blank  at  Philadelphia,  which  is  desig- 
nated "Our  Trial  Order."  It  is  issued  by  the  "Rhode  Island 
Manufacturing  Company,  Chicago,  not  incorporated."  The 
opening  paragraph  is  in  substance,  viz. :  This  sample  order 
consists  of  the  following  articles  in  "Enamel,  rolled  gold  plate, 
gold  front,  gold  filled,  sterling  silver  and  oxidized  finished 
goods,  in  assorted  designs,  of  Crosses  and  Lockets;  Ladies' 
Neck  Chains;  Sash  Pins  and  Belt  Buckles;  Brooches,  Waist 
Sets,  Silk  Fobs,  Hat  Pins,  Scarf  Pins,  Emblem  Buttons,  Cuff 
Pin  Sets,  and  these  articles  range  in  price  from  .10  to  $2.00 
each."  There  are  a  number  of  unimportant  provisions  in- 
corporated in  it,  and  the  whole  printed  paper  purports  to  be  an 
offer  by  a  prospective  purchaser.  Attached  to  it  by  a  de- 
tachable slip,  is  the  following  printed  direction:  "  Gentlemen: 
On  your  approval  please  deliver  to  me  f .  o.  b.  Transportation 
Co.,  at  your  nearest  distribution  point  the  goods  described  on 
this  order  on  above  terms.  I  have  read  the  above  and  all  con- 
ditions appertaining  to  this  order  appear  hereon."  This  was 
signed  by  H.  Haupt,  on  July  7,  1906,  at  Philadelphia,  Penna. 

Attached  to  and  made  a  part  of  plaintiff's  statement  of 
claim  is  a  schedule,  dated  at  Iowa  City,  Iowa,  August  9, 1906, 
containing  a  list  of  the  different  items  which  are  designated  by 
letters  and  figures,  a  sample  of  which  is  as  follows : 

Cuff  Pins. 
6  ea.  7212-7304-7205  @  .25 
7180-7125-7179  @  .50 
7124  @  .35 

$15.60 
Each  of  the  different  items  is  followed  by  a  series  of  figures, 
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which  are  meaningless  without  additional  information  as  to 
what  they  represent,  and  the  aggregate  value  of  these  items 
amoimts  to  the  sum  of  $320,  as  mentioned  in  the  printed 
sample  order  of  a  month's  earlier  date.  While  the  order 
provides,  "on  your  approval  please  deliver  to  me  the  goods 
described  on  this  order,"  there  is  nothing  in  it  to  describe 
the  articles  or  to  indicate  the  number  of  any  class  of  the 
jewelry.  It  is  to  be  borne  in  mind  that  this  schedule  was  made 
in  a  distant  city,  thirty  days  after  the  trial  or  sample  order 
was  signed,  and  it  was  not  pretended  that  the  defendant  had 
any  knowledge  of  the  kind,  quality,  class  or  price  of  the  articles 
when  they  were  delivered  to  the  transportation  company. 
They  were  received  by  the  defendant  on  August  15, 1906,  and 
while  there  is  some  controversy  as  to  the  length  of  time  they 
were  retained  by  him,  it  is  certain  that  not  later  than  Au- 
gust 22,  he  did  notify  the  plaintiff  that  he  had  sent  the  goods 
back  to  Iowa  CSty,  with  a  notice  of  the  rescission  of  the  con- 
tract. This  is  established  by  a  letter  of  August  27,  written 
by  the  plaintiff,  acknowledging  the  receipt  of  a  letter  from  the 
defendant's  attorney,  dated  August  22,  and  acknowledging 
the  tender  to  them,  the  plaintiffs,  of  the  goods  in  dispute,  by 
the  United  States  Express  Company,  and  in  which  letter  they 
announced  their  refusal  to  accept  them.  The  plaintiff  testified 
that  the  goods  were  returned  within  a  couple  of  days,  or  a  few 
days,  or  not  longer  than  a  week. 

On  the  trial  the  only  evidence  produced  was  that  of  the  de- 
fendant, who  was  called  as  if  on  cros^-examination  and  who 
admitted  the  genuineness  of  his  signature  to  the  paper  of 
July  7,  and  testified  as  to  the  return  of  the  goods.  There  was 
no  evidence  of  the  market  price,  the  value  of  the  goods,  their 
real  value  or  the  cost  of  manufacture.  The  court  under  plain- 
tiff's objection,  excluded  evidence  offered  by  the  defendant,  to 
show  the  representations  which  induced  the  plaintiff  to  sign 
the  agreement;  representations  that  were  made  as  to  the 
quality  and  value  of  the  goods;  and  the  oral  understanding  at 
the  time  the  agreement  was  entered  into  as  to  the  legal  effect  of 
the  trial  order,  and  the  court  instructed  the  jury  that  the  de- 
fendant having  signed  the  contract  and  received  the  goods,  tiie 
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contract  was  executed,  and  that  the  defendant  was  liable. 
Defendant's  counsel  contended  that  at  most  he  was  liable  only 
for  the  difference  between  the  price  of  the  goods  agreed  upon, 
and  the  market  value  of  the  goods  at  the  time  of  delivery, 
which  was  held  by  the  court  to  be  a  question  of  law,  and  was 
reserved  for  further  consideration,  but  the  jury  were  directed 
to  return  a  verdict  in  favor  of  the  plaintiff  for  the  whole 
amoimt  stipulated  in  the  trial  order.  There  was  a  motion  for 
judgment  non  obstante  veredicto,  and  for  a  new  trial,  but  this 
was  overruled  without  an  opinion  being  filed,  and  the  judg- 
ment was  entered  on  the  verdict. 

We  held  in  Marble  Company  v.  Wiggins,  12  Pa.  Superior  Ct. 
677,  that,  "Where  a  transaction  is  merely  contrary  to  good 
faith  and  fair  dealing,  where  it  affects  individual  interests  only, 
either  ratification  or  rescission  at  the  election  of  the  party 
claiming  to  have  been  defrauded  is  permissible;  but  omission 
to  repudiate  within  a  reasonable  time  is  evidence  and  may  be 
conclusive  evidence  of  an  election  to  aflSrm  the  contract.^' 
When  a  party  discovers  facts  which  warrant  rescission  of  his 
contract,  it  is  his  duty  to  act  promptly,  and  in  case  he  elects  to 
rescind,  to  notify  the  other  party  without  delay.  What  is  a 
reasonable  time,  or  undue  delay,  when  the  facts  are  imdis- 
puted,  is  a  question  of  law  to  be  determined  by  the  court: 
Armour  v.  Produce  Co.,  28  Pa.  Superior  Ct.  524.  In  Acetylene 
Company  v.  Smith,  10  Pa.  Superior  Ct.  61,  one  year  was  held 
to  be  an  unreasonable  delay.  In  Spiegelberg  v.  Karr,  24  Pa. 
Superior  Ct.  339,  five  months;  in  Newmyer  v.  Davidson,  31 
Pa.  Superior  Ct.  468,  three  years;  in  Learning  v.  Wise,  73  Pa. 
173,  four  months,  and  in  Davis  v.  Stuard,  99  Pa.  295,  a  delay 
of  six  years  was  held  to  be  unreasonable.  These  authorities 
and  many  others  show  that  there  is  no  fixed  rule  to  govern  the 
court  in  determining  the  length  of  time  a  purchaser  may 
reasonably  detain  property  for  an  examination  before  rescind- 
ing the  contract.  It  necessarily  depends  upon  many  matters 
that  are  incident  to  the  particular  transaction,  and  we  have 
been  unable  to  find  any  case  warranting  the  conclusion  that 
this  defendant  did  not  act  with  reasonable  promptness  in 
rescinding  this  contract  which  be  alleged  wa^  induced  by 
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fraudulent  representations.  Where  a  party  desires  to  rescind 
upon  the  ground  of  mistake  or  fraud,  he  must  upon  discovery 
of  the  facts  announce  his  purpose  and  adhere  to  it;  he  is  not 
permitted  to  play  fast  and  loose;  delay  and  vacillation  are 
fatal  to  the  right  which  before  existed,  and  rescission  must  be 
applied  for  if  possible,  while  the  parties  can  be  restored  to  their 
original  position:  Dunn  v.  Columbia  National  Bank,  204  Pa. 
53;  Muchlhof  v.  Boltz,  215  Pa.  124. 

Even  though  the  defendant  signed  the  trial  order  he  had  a 
right  to  assume  that  it  was  what  it  purported  to  be,  a  sample  or 
trial  order  and  nothing  more.  It  did  not  contain  a  description 
nor  specify  the  value  of  any  article.  The  schedule  or  enumera- 
tion of  articles  was  not  before  him,  when  he  signed  the  trial  or 
sample  order,  and  without  an  explanation  that  schedule  is 
meaningless,  if  not  deceptive,  so  that  when  the  articles  were 
received  on  August  15,  it  would  naturally  require  consideraUe 
examination  of  the  property  before  defendant  would  be  in  a 
position  to  say  whether  he  wanted  to  ret^un  the  articles  or  not. 

Under  the  undisputed  facts  the  contract  was  executory,  the 
articles  being  ordered  without  having  been  seen,  and  de- 
pendent entirely  upon  a  description  which  it  is  allied  was 
false:  Dailey  v.  Green,  15  Pa.  118;  Wilson  v.  Belles,  22  Pa. 
Superior  Ct.  477;  Fogel  v.  Brubaker,  122  Pa.  7;  Conard  v. 
Penna.  R.  R.  Co.,  214  Pa.  98.  In  sales  of  such  a  character,  de- 
livery is  not  complete  without  acceptance:  Bamett  v.  Becker, 
25  Pa.  Superior  Ct.  22;  Spiegelberg  v.  Karr,  24  Pa.  Superior 
Ct.  339;  Blair  v.  Ford  China  Company,  26  Pa.  374.  The  meas- 
ure of  damages  in  this  case  was  not  properly  presented.  This 
being  only  an  executory  contract  for  the  sale  of  goods  not 
specifically  described,  the  measure  of  the  damages  for  the  re- 
fusal of  the  buyer  to  accept  them,  is  the  difference  between  the 
price  agreed  upon,  and  the  market  value  upon  the  day  ap- 
pointed for  the  delivery:  Jones  v.  Jennings  Bros.  &  Co.,  168 
Pa.  493;  Unexcelled  Fire-Works  Co.  v.  Polites,  130  Pa.  536; 
Bamett  v.  Becker,  25  Pa.  Superior  Ct.  22.  We  held  in  Zeller 
V.  Wunder,  36  Pa.  Superior  Ct.  1,  that,  "  If  the  facts  aU^ed  by 
the  defendant  as  to  the  misrepresentations  of  the  agent  of  the 
plaintiffs,  in  regard  to  the  signing  of  the  order,  the  amount  of 
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goods  contained  therein  and  the  price  to  be  paid  therefore,  are 
established  by  competent  evidence,  the  transaction  would 
amount  to  such  a  fraud  as  to  avoid  the  contract." 

The  rejection  of  the  testimony  to  show  these  material  facts 
which  were  alleged  to  be  an  inducing  cause  to  the  signing  of  the 
trial  order,  was  in  conflict  with  Gandy  v.  Weckerly,  220  Pa. 
285,  and  we  also  held  in  El  Dorado  Jewelry  Co.  v.  Hopkins,  34 
Pa.  Superior  Ct.  446,  that  when  a  party  is  inveigled  into  sign- 
ing a  written  contract  upon  the  faith  of  a  contemporaneous 
agreement  which  is  violated  as  soon  as  it  has  accomplished  its 
purpose  in  securing  the  execution  of  the  paper,  that  an  oral 
agreement  may  always  be  shown  when  the  enforcement  of  the 
paper  is  attempted.  The  separate  offers  should  have  been 
more  specific,  and  each  one  standing  alone  might  be  open  to 
the  objection  of  being  too  meager  and  indefinite,  but  each  was 
a  stepping-stone  to  the  other,  culminating  in  the  sixth,  "What 
oral  agreement  did  you  enter  into  before  signing  this,  or  at  the 
time?"  and  on  the  whole  presented  such  a  case  as  to  require 
the  court  to  receive  the  testimony  in  explanation  of  the  trans- 
action. 

The  first,  third,  fourth,  fifth  and  sixth  assignments  are 
sustained.  The  judgment  is  reversed  and  the  record  remitted 
to  the  coiut  below  with  a  procedendo. 
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ACCOUNTS. 

1.  Account  stated— Broker — Protest  against  cverdiarge.  Where 
a  customer  of  a  broker  protests  against  overcharges  of  interest 
whenever  accounts  are  rendered  to  him  such  accoimts  rendered 
will  not  be  presiuned  to  have  become  accounts  stated.  Low«n- 
stein  ▼.  Bache,  552. 

ACTIONS. 

1.  Action  ex  delicto — Pariners--8et-off--Contrach--As8umpsit. 
Schalcher  ▼.  BergdoU,  547. 

2.  Municipal  liens — Remedy — Assumpsit — Ad  of  April  4, 1907, 
P.L.40.   Phila.  ▼.  D«Hav«n,  265. 

ADVERSE  POSSESSION. 

1.  Partition — Denial  of  title— Evidence — Tenant  by  curtesy. 
Sanders's  Est.,  77. 

AFFIDAVIT  OF  DEFENSE,  see  Practice,  C.  P. 

AMENDMENTS. 

1.  Amendment  of  sentence — Criminal  lawSerUence — Nuisance 
— Railroad.    Com.  ▼.  Penna.  B.  B.  Co.,  29. 

2.  Corporation — StockhMers  —  ContribiUion — Equity — Equity 
pleading — Demurrer,    Darlington  ▼.  Clemson,  S09. 

3.  Judgment — Confession  of  judgment—Amount  of  damages — 
AseessmerU  of  damages.    Keech  Co.  ▼.  O'Herron,  108. 

ANIMALS. 

1.  Fright  of  horse— Negligence— Escofpe  qf  steamrSteam  engine- 
far  jury.  Vansant  ▼.  McMenamy,  509. 


ANSWERS. 

1.  PoirUs  and  ansvoers— Appeals— Assignments  qf  error.   Simp- 
son ▼.  Carroll,  343. 

APPEALS. 

1.  Affidavit  of  defense— Practice,  C,  P.— Discharge  of  rt4fe— 
Doubtful  cases.   Northwest  B.  U  L.  Assn.  ▼.  Godfrey,  2^^ 
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2.  Appeal  from  metoera — Report  of  viewers — Road  law-evidence, 
Fraser  ▼.  Pittsburg,  103. 

3.  AseignmenU  of  error — Final  decree — Evidence — Quashing  ap- 
peal.  An  appeal  will  be  quashed  where  the  aflsignments  of  error 
are  to  the  action  of  the  court  in  not  sustaining  exceptions  to  an 
adjudication  in  equity,  but  the  record  fails  to  show  any  final 
decree  dismissing  the  exceptions. 

An  appeal  in  an  equity  case  will  be  quashed  Tf^ere  the  record 
does  not  contain  the  certificate  of  the  judge  as  to  the  correctness 
of  the  record  as  required  by  rule  XXVII,  sec.  11.  Fitspatrick  ▼. 
Mortimer,  587. 

4.  Assignments  of  error — Points  and  answers.  When  an  assign- 
ment of  error  is  to  an  answer  to  a  point  both  the  point  and  the 
answer  must  be  set  forth  in  the  assignment. 

An  assignment  of  error  relating  to  the  charge  of  the  court  is 
improper  if  it  assigns  a  portion  of  the  charge  relating  to  a  distinct 
subject,  but  does  not  give  the  entire  portion  of  the  charge  relating 
to  that  subject.   Simpson  ▼•  Carroll,  343. 

6.  Discretion  of  court  —  Attorney's  commissions — Mortgage. 
Jones  ▼.  McDowell,  42. 

6.  Equity— Findings  of  fact—Evidence,    Meyers  ▼.  Bitter,  590. 

7.  Interlocutory  order — Mechanic's  Uen — Discharging  rule  to 
strike  off.  An  order  discharging  a  rule  to  strike  off  a  mechanic's 
lien  is  an  interlocutory  order  h'om  which  no  appeal  can  be  taken 
until  after  final  judgment  in  the  case.  After  &ial  judgment  the 
order  may  be  reviewed.   Miller  ▼.  Fits,  582. 

8.  Judgment — Opening  judgment — Practice,  C,  P. — Rules  of 
cowi—Bill  of  particulars— Act  of  May  20, 1891,  P.  L.  101.  Odd- 
stein  ▼.  Fritsius,  219. 

9.  Liquor  law — Transfer  of  UoeriM.    Trimble's  Lioense,  370. 

10.  Paper-boohs— Evidence.  An  <nxler  of  court  permitting  an 
appellant  to  print  in  her  paper-book  only  such  portions  of  the 
transcript  of  testimony  as  in  the  judgment  of  her  ^counsel  are 
material  in  the  consideration  of  the  exceptions  and  the  assign- 
ments of  error,  does  not  relieve  her  from  the  duty  of  printing  such 
portions  of  the  testimony  as  manifestly  are  absdutely  essential 
in  such  consideration. 

Thus  where  the  appellant  alleges  as  error  the  refusal  of  the 
admission  of  the  notes  of  testimony  of  a  witness  given  in  a  prior 
judicial  proceeding,  she  is  boimd  to  print  in  her  paper-book  the  pre- 
liminary proof  that  at  the  time  of  the  trial  the  witness  was  beyond 
the  junsdiction  of  the  court,  or  for  other  reasons  could  not  be  pro- 
duced. If  she  fails  to  print  such  proof  her  assignments  of  error 
to  the  action  of  the  court  in  this  particular,  will  be  dismissed. 
Com.  ▼.  Williams,  326. 
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11.  Paper-books— Road  laiu>—Petitu>n.  The  jurisdiction  of  the 
court  to  appoint  road  viewers  or  confirm  any  report  which  they 
may  make  is  dependent  on  the  terms  of  the  petition  for  the  ap- 
pointment of  viewers.  Such  petition  must  describe  the  termini  of 
the  proposed  road  with  reascmable  accuracy,  and  the  termini  of  the 
road  as  located  by  the  viewers  must  be  in  substantial  compliance 
with  the  petition.  If,  on  appeal,  the  petition  is  not  printed  in  the 
appellant's  paper-book  the  appellate  court  is  justified  in  quashing 
the  appeal.    Benton  Twp.  Road,  57. 

12.  Practice — Jurisdiction  of  Superior  Court — Affidamt  of  de- 
fense— SupplemerUal  affidamt  of  defense.  Where  the  court  below 
has  discharged  a  rule  for  judgment  for  want  of  a  sufficient  affidavit 
of  defense  and  the  plaintiff  has  taken  an  wpgeel  to  the  Superior 
Court,  the  latter  court  will  not  permit  the  defendant  to  file  a 
supplemental  affidavit  of  defense,  averring  certain  facts  which  did 
not  come  to  his  knowledge  until  after  the  appeal  had  been  taken, 
though  in  fact  they  happened  prior  to  the  institution  of  the  suit. 
Shimp  V.  Gray,  542. 

13.  PracticetO.C. — Decree  of  dtstributiori--' Modification  of  decree 
--Lunacy.   Lef over's  Est.,  2^. 

14.  Practice,  0.  C—Findings  of  fact— Gift.    FuUer's  Bit.,  417. 

15.  Question  raised  for  first  time— Contract — Setoff.  On  an 
appeal  from  a  judgment  in  an  action  for  goods  sold  and  delivered, 
the  appellant  cannot  in  the  appellate  court  raise  for  the  first  time, 
the  question  whether  the  contract  was  an  entire  one  or  not.  Boto- 
graph  Co.  v.  Oressman,  14. 

ASSIGNMENTS. 

1.  Assignment  of  interest  in  estate — Attorney  at  law — Profes* 
sional  conduct — Interference  with  order  of  support.  Beese's  Bst., 
72. 

2.  Equitable  assignment — Trusts  and  trustees — Interpkader — 
Equity.    Warrington  v.  Mangel,  362. 

3.  Landlord  and  tenant — Principal  and  surety— Bond— BcaJr 
ment— Distress.   Johnston  v.  Shepard,  203. 

ASSIGNMENTS  OF  ERROR. 

1.  Appeals— Final  decree— Evidence— Quashing  appeal.  Fiti- 
patrick  v.  Mortimer,  587. 

2.  Appeals — Points  and  answers.    Simpson  v.  Carroll,  343. 

ATTORNEY  AT  LAW. 

1.  Attorney's  commissions  —  Discretion  of  court — Appeals  — 
Mortgage.   Jones  v.  McDowell,  42. 

2.  Professional  conduct — Interference  with  order  of  support — 
Assignment  of  inters^  in  estate.  An  attorney  at  law  with  knowledge 
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of  an  order  of  support  against  his  client  and  of  arrearages  of  pay- 
ment thereon,  loaned  his  client  money  from  time  to  time  without 
attempting  to  control  its  application,  and  subsequently  took  an 
assignment  of  the  latter^s  interest  in  an  estate  in  payment  of  or  to 
secure  payment  of  the  indebtedness  thus  incurred  Held,  that 
the  acts  of  the  attorney  did  not  amount  to  a  breach  of  professional 
duty,  or  an  unlawful  interference  with  the  eicecution  of  the  order 
of  support,  or  warrant  an  inference  of  fraud  on  his  part  to  defeat 
the  claim  of  client's  wife.   Reese's  Bst.,  72 

AUTOMOBILES. 

1.  Negligence — "iStop,  Ux^  and  listen" — DtUy  of  pedestrians. 
Dugan  ▼.  Lgron,  52. 

BAILMENT. 

1.  Band — Distress — Principal  and  surety—LancUord  and  tenani. 
Johnston  ▼.  Shepard,  203. 

2.  Lease — Conditional  sale.  A  writing  designated  as  a  "  lease  " 
of  a  nuushine  will  be  construed  to  be  a  bailment  and  not  a  condi- 
tional sale,  where  it  appears  that  the  bailees  as  stipulated  in  the 
writing  deposited  a  Bta4;ed  amount  as  partial  security  for  the  fulfill- 
ment of  the  agreement,  which  was  to  be  returned  to  them  upon 
the  surrender  of  the  machine  provided  the  terms  of  the  lease  had 
been  complied  with;  that  tli^y  gave  their  promissory  note  as 
collateral  for  the  rent  payable  in  seven  monthly  installments,  that 
the  aggregate  amount  of  this  note  and  the  deposit  was  the  agreed 
value  of  the  machine;  and  that  the  agreement  gave  the  lessees  the 
option,  after  the  expiration  of  the  lease  and  the  surrender  of  the 
diattel,  to  purchase  the  chattel  upon  payment  of  the  amount 
depoated  as  partial  security. 

In  such  a  case  the  superadded  agreement  that  should  the  ma- 
chine get  out  of  order  from  ordinary  use  at  any  time  within  two 
years  from  the  date  of  shipment,  the  bailor  would  repan*  the  same 
gratis,  does  not  have  the  efifect  to  convert  the  transaction  into  a 
sale. 

The  fact  that  the  original  intention  of  the  parties  is  to  make  a 
sale,  and  that  such  is  the  legal  efifect  of  their  first  agreement,  does 
not  prevent  a  change  while  it  is  still  executory,  into  a  bailment 
with  an  alternative  of  future  conversion  into  a  sale  on  the  compli- 
ance with  the  stipulated  conditions.  Nat.  Cash  Register  Co.  ▼• 
Shurber,  187. 

S.  Lease--Option  to  purchase.  A  lease  of  a  chattel  with  an  option 
to  purchase  is  a  bailment. 

An  innocent  purchaser  for  value  of  a  leased  chattel  takes  no 
other  title  than  that  of  the  bailee;  and  if  the  bailee  defaults  in  per- 
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forming  the  covenants  of  the  lease,  the  bailor  may  recover  the 
chattel  by  an  action  of  replevin,  from  the  purchaser.  Bam«tt  ▼. 
rein,  423. 

4.  Sale — Change  of  conbrad,  A  written  contract  f<»r  the  sale 
of  a  chattel  may  be  subsequently  changed  by  the  parties  into  a 
bailment  with  an  alternative  for  future  conversion  into  a  sale  on 
compliance  with  stipulated  conditions. 

The  fact  that  promissory  notes  are  given  for  the  installments 
of  a  rental  in  a  bailment  of  a  chattel,  does  not  change  the  bailment 
into  a  contract.   Byers  Machine  Co.  ▼.  Bisher,  469. 

BANKRUPTCY. 

1 .  Bankruptcy  of  depositar^-Banka  and  banking— ^heck.  Moore 
▼.  Third  Nat.  Bank*  497. 

2.  Ptindpal  and  surety— Judgment— Foreign  aUachment.  Where 
a  foreign  attachment  is  dissolved  by  the  entry  of  a  bond,  and  sub- 
sequently judgment  is  entered  after  appearance  in  the  attachment 
proceedings  and  three  days  after  bankruptcy  proceedin  gs  have  been 
instituted  against  the  defendant,  and  the  defendant  is  discharge 
in  bankruptcy  without  any  steps  ever  having  been  taken  by  the 
defendant,  or  by  the  receiver  in  bankruptcy,  or  by  the  surety  in 

*  the  attachment  bond  to  bring  to  the  attention  of  the  state  court 
the  bankruptcy  proceedings,  the  surety  will  not  be  relieved  frcMn 
his  liability  on  the  attachment  bond  by  reason  of  the  defendant's 
discharge  in  bankruptcy.    Bice  ▼•  Nirdlinger,  238. 

3.  Receiver — Insurance — Payment  of  premiums — Mistake  as  to 
title — Personal  liability  of  receiver.  Where  a  receiver  of  a  bankrupt 
firm  is  orally  directed  by  the  referee  at  a  creditors'  meeting  to 
insure  certain  real  estate,  and  he  complies  with  this  request  by 
placing  the  insurance  with  an  insurance  agent  who  is  personally 
present  at  the  meeting,  and  it  turns  out  after  the  expiration  of 
some  time,  and  after  the  agent  had  paid  over  the  premiums  out 
of  his  own  pocket  to  his  company,  that  the  building  insured  was 
not  the  property  of  the  bankrupt,  the  receiver  will  be  personally 
responsible  to  the  insurance  agent  for  the  premiums  paid  by  the 
latter.   Simpson  ▼.  Kerkeslager,  347. 

BANKS  AND  BANKING. 

1.  Checks — MaxUng  check — Indemity— Evidence — Question  for 
jury.  In  an  action  to  recover  an  amount  of  money  represented 
by  a  lost  check,  where  the  evid^ice  is  not  conclusive  that  the 
defendant  properly  mailed  the  check,  the  plaintiff  may  show  by  his 
own  testimony  that  he  never  received  the  check  without  first  prov- 
ing that  he  had  tendered  a  bond  ai  indemnity  to  the  defendant. 
Barclay  ▼.  Lehigh  C.  ii  N.  Co.,  282. 
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BANKS  AND  BANKING— omftntierf. 

2.  Chech—Set^ff-^ankruptcy  of  deposUor.  Where  a  t>ank 
accepts  a  check  for  collection,  and  receives  the  proceeds  on  the 
following  day  without  having  paid  out  in  the  meantime  anything 
on  account  of  the  deposit,  it  cannot  apply  the  proceeds  of  the 
check  towards  a  debt  due  by  the  depositor,  where  it  appears  that 
on  the  day  the  check  was  deposited  for  collection,  but  at  a  subse- 
quent hoiur,  a  petition  in  bankruptcy  was  filed  against  the  deposi- 
tor.  Moore  ▼.  Third  Nat.  Bank,  497. 

3.  Fraud  on  depositor— Evidence — Case  for  jtery.  In  an  action 
by  an  illiterate  depositor  against  a  bank  to  recover  the  amount 
of  his  deposit,  the  case  is  for  the  jury  where  the  testimony  of  the 
plaintiff  himself  tends  to  show  that  he  was  misled  by  the  repre- 
sentations of  an  officer  in  charge  of  one  of  the  departments  of  the 
bank,  into  accepting  the  individual  obligation  of  the  officer  imder 
the  bdief  that  he  was  receiving  an  obligation  ol  the  bank  for  the 
repayment  of  his  deposit  with  interest  thereon. 

In  such  a  case  the  plaintiff  cannot  prove  by  another  witness, 
that  in  an  independent  transaction  the  same  bank  officer  had 
imdertaken  to  defraud  the  witness  in  a  manner  similar  to  the  way 
in  which  the  plaintiff  had  been  defrauded.  Bof .  v.  People's  Nat. 
Bank,  388. 

BILL  OF  PARTICULARS. 

L  Judgment— Opening  judgment — Appeals — Practice,  C,  P. — 
Rules  of  court— Act  of  May  20,  1891,  P.  L.  101.  Ooldstein  ▼. 
Fritiiuf ,  219. 

BILLS  OF  LADING. 

1.  Negotiable  bill — Carriers— Evidence — Paper-books.  Savings 
Deposit  Bank  v.  Reynier,  1. 

BONDS. 

1.  Appeal  bond— Exemption — Debtor^s  exemptum — Mortgage — 
Act  of  April  9,  1849,  P.  L.  533.  Penna.  Co.  for  Ins.  on  Lives, 
etc.,  V.  Bruner,  358. 

2.  BaUmerU — Distress — Principal  and  surety— Landlord  and 
tenant,   Johnston  v.  Shepard,  203. 

3.  Condition  of  bond — Principal  and  surety — Voluntary  associa- 
tion.   Title  Guar.  1^  Tr.  Co.  v.  Hildsbrand,  136. 

4.  Cost  of  entering  bond— Executors  and  administrators— Act  of 
June  24, 1895,  P.  L.  248.   Fuller's  Est.,  417. 

6.  Judgmentr— Confession  qf  judgment— Amount  of  dammges — 
Assessment  of  damages.   W.  H.  Keeeh  Co.  v.  O'Herron,  108. 
6.  Sufficiency  of  bond— Contract.   Smith  v.  Weaver,  253. 


Digitized  by 


Google 


INDEX.  661 

BOROUGHS. 

1.  Ldcenae  tax  contract — CorporaHans — Telephone  companies, 
Cochranton  Boro.  ▼•  Coehranton  Telephone  Co.,  146. 

2.  Road  lau>— Original  grading--Ordinance.  W.  WMhington 
St.,  45. 

3.  Road  law— Widening  etreet—Petition—'Estoppel.  McMurlin 
▼.  Butler  Boro.,  20. 

BROKERS. 

1.  Account  stated — Protest  against  overcharge,  Lowenstein  ?. 
Bache,  552. 

2.  Real  estate  broker — Principal  and  agent.  Barber  ?•  BUUer, 
442. 

3.  Real  estate  broker — Principal  and  agent— Commissions — 
Securing  purchaser »   Thompson  Co.  ?•  Ooldman,  209. 

CASE  CITED. 

1.  Judgment — Practice,  C,  P,  Buffalo,  Booh,  ii  Pittiburg  By. 
Co.  ▼.  Union  Twp.,  266. 

2.  Practice^  C,  P. — Insufficiency  of  statement  as  to  facts,  Staten 
Island  B.  T.  By.  Co.  ▼.  Hite,  527. 

CHECKS. 

1.  Banks  and  banking— Setrojf— Bankruptcy  of  depositor.  Moore 
▼.  Third.  Nat.  Bank,  497. 

2.  Mailing  check—Banks  and  banking — Indemnity— Evidence — 
Question  for  jury,   Barclay  ?.  Lehigh  C.  ii  N.  Co.,  282. 

CITIES. 

1.  Cities  of  the  third  class — Municipal  lien—SidewaiU»Stai/^ 
ment  of  cUxim— Affidavit  of  defense— AcU  of  May  23,  1889,  P.  L. 
277,  May  16. 1891,  P.  L.  75,  and  June  4, 1901,  P.  L.  364— Oumer- 
ship  of  street— Life  estate,    York  City  ▼•  Beitsel,  194. 

COAL. 

1.  Sale  of  coal  in  place — Mines  and  mining — Construction  of 
instrument — Abandonment.   Arnold  ▼.  Cramer,  8. 

COMMISSIONS. 

1.  Attorney's  commissions  —  Discretion  of  court  — Appeals — 
Mortgage.   Jones  ▼.  McDowell,  42. 

2.  Commission  on  sales — Salesman — Profits — Master  and  servant 
—Case  for  jury.    Miller  ▼.  Eichberg,  435. 

3.  Real  estate  broker — Principal  and  agent—Securing  purchaser, 
Thompson  Co.  ▼.  Ooldman,  209. 

4.  Warehouses— Lien  for  charges — True  ownership  of  goode^ 
Wrongful  conversion,   Estey  Co.  ▼•  Dick,  610. 
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COMMON  CARRIERS. 

1.  Carriers— Bill  of  lading— Negotiable  biU—Etidenoe-^Paper' 
books.  On  an  appeal  where  the  issue  in  the  court  below  was  as  to 
the  negotiability  of  a  bill  of  lading,  the  appellate  court  will  aasume 
that  it  was  negotiable,  where  the  appellajit  fails  to  print  the  bill 
in  the  paper-book,  and  one  of  the  witnesses  testifies  that  the  con- 
signment was  to  the  consignor's  own  name,  "  notify "  another, 
and  that  the  person  to  be  notified  could  not  obtain  title  to  the 
consignment  until  he  lifted  the  draft  accompanying  the  bill  of 
lading.   Sayings  Deposit  Bank  ▼.  Beynier,  1. 

2.  Carriers — Common  carriers — Injury  to  goods— Evidence — 
Case  for  jury.  In  an  action  against  a  railroad  company  to  recover 
damages  for  injury  to  a  case  of  shirt  waists,  the  case  is  for  the  jury 
where  the  evidence  tends  to  show  that  when  the  goods  left  i^ain- 
tiff's  factory,  they  were  fresh,  clean  and  unsoiled;  that  they  wctc 
properly  packed  in  a  dry  and  well-prepared  box;  that  they  were 
hauled  a  short  distance  from  the  factory  to  defendant's  station  on 
a  clear  day;  that  according  to  the  station  agent's  testimony  the 
case  was  chy  and  in  good  condition;  that  there  was  an  unexplained 
and  unusual  delay  of  one  day  in  the  arrival  of  the  goods;  and  that 
it  rained  during  this  day  while  the  case  was  in  possession  of  the 
carrier.   Kauffman  ▼.  Cent.  B.  B.  Co.  of  N.  J.,  486. 

3.  Carriers — Railroads — Authority  of  station  agent — Perishable 
goods.  Where  it  appears  that  a  freight  station  agent  of  a  railroad 
company  has  extensive  powers  to  dispose  of  perishable  goods  which 
a  consignee  refused  to  accept,  in  such  manner  as  he  considers  to 
the  best  advantages  of  the  company,  he  may  bind  the  company  by 
an  agreement  with  a  consignee  that  if  the  latter  will  pay  the  frdght 
due  on  carloads  of  strawb^ries  in  a  damaged  conctition  and  take 
the  berries  and  sell  them  at  the  best  price  he  can  get,  the  railroad 
company  will  pay  any  loss  sustained  by  reason  of  the  oonditicm  of 
the  berries. 

The  extent  of  the  authority  of  an  agent  may  depend  sometimes 
on  the  nature  of  the  agency,  and  may  be  extended  or  varied  on 
the  ground  of  implied  authority,  according  to  the  in-essure  of  the 
circumstances  connected  with  the  business  with  ^diich  he  is  in- 
trusted. The  emergency  of  an  accident,  or  an  imusual  condition 
which  requires  prompt  action,  may  invest  the  rof^esentative  of 
the  company  highest  in  authority  who  is  then  present  with  power 
to  do  such  things  as  are  reasonable  to  meet  the  emergency.  Short 
▼.  D«l.  iB  Hudson  Co.,  141. 

4.  Carriers  —  Railroads  —  Warehouse  company  —  Principal  and 
agerU.  In  an  action  by  a  shipper  against  a  raiboad  con^Mmy  to 
recover  for  goods  lost,  an  agreement  by  a  warehouse  company 
which  had  acted  as  an  agent  of  the  shipper  to  procure  the  carriage 
to  relieve  the  raihroad  oompany  for  loss  occurring  where  goods 
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were  loaded  by  the  warehouse  company's  employees,  is  inadmissi- 
ble in  evidence  where  there  is  no  evidence  of  any  authority  in  the 
warehouse  company  to  make  such  a  contract  in  reli^  of  the  rail- 
way company  at  the  expense  of  the  shipper.  Dunfan,  Hood  1^ 
Co.  V.  Phila.  iB  Readixig  B7.  Co.,  269. 

5.  Railroads — Passenger— Ejection  of  passenger — Dining  car 
waiier— False  arrest,   P«rrj  v.  Penna.  B.  B.  Co.,  501. 

COMPENSATION. 

1.  Master  and  servarUSvidence — Case  for  jury,  McCarthy  ?• 
Murray,  482. 

CONSPIRACY,  see  Crimmal  Law. 

CONSTITUTIONAL  LAW. 

1.  Courts— Remedies— Local  legisUOUm—Ad  of  July  2,  1901, 
P.  L.  607 — Road  law.  Legislators  may,  from  time  to  time, 
provide  new  remedies,  modify  old  ones,  validate  defects  in  form, 
provide  new  tribunals  or  new  process  for  vindicating  existing 
rights,  and  such  enactments  are  perfectly  within  the  limits  of  the 
state  and  national  constitutions.  The  forms  for  administering 
justaoe,  and  the  duties  and  powers  of  the  court,  as  incident  to  the 
exercise  of  a  branch  of  sovereign  power,  must  ever  be  subject  to 
legislative  will. 

The  Act  of  July  2, 1901,  P.  L.  607,  entitled  an  act  "  to  provide 
~  for  reviemng  the  proceedings  of  township  road  commissioners  in 
laying  out,  opening  and  vacating  roads,"  is  a  constitutional  exer- 
cise of  the  power  of  the  legislature  to  provide  a  new  remedy  in 
road  proceedings.  ' 

The  Act  of  July  2, 1901,  P.  L.  607,  is  not  a  local  act  although  it 
apphes  only  to  certain  townships  in  three  counties,  larl  v, 
Byan,  448. 

2.  Courts—Stenographers — Payment  of  stenographers — Act  of 
May  1,  1907,  P.  L,  136.  The  portion  of  the  Act  of  May  1,  1907, 
P.  L.  135,  which  authorizes  the  placing  upon  the  coimty  of  the 
burden  of  paying  for  typewritten  copies  of  the  stenographic 
reports  of  trials  furnished  to  the  plaint^  and  defendant,  or  tiieir 
respective  counsel  in  litigation  between  private  parties  in  which 
the  public  has  no  direct  interest,  is  not  unconstitutional;  but  no 
such  copies  can  be  furnished,  except  in  pursuance  of  a  special 
order  of  the  court  in  each  case,  imless  the  case  has  been  appealed 
to  the  Supreme  or  Superior  Court.  A  general  order  of  court 
directing  copies  of  the  notes  to  be  furnished  to  the  plaintiff  and 
defendant  in  all  private  cases  is  invalid,  inasmuch  as  the  court 
cannot  divest  itself  of  the  discretion  which  it  must  exercise  in 
each  particular  case.   Clift  v.  Phils.,  638. 
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CONTRACTS. 

1.  Agreement  not  to  do  btjuines9--EquiUy---8ak  of  burinesi-' 
Estoppel— Laches.   Ibert  t.  Kaufmann,  491. 

2.  Agreement  of  separatwn'--Covenont8-^  Htuband  and  wife, 
Shimp  T.  Qtmj,  542. 

3.  Bond— Sufficiency  of  bond.  Where  one  party  agrees  to  deliver 
to  another  party  a  bond  satisfactory  to  the  latter  for  the  perform- 
ance of  the  contract,  the  expression  of  disatisfaction  by  the  latter 
with  the  bond  tendered,  is  sufficient  without  more  to  excuse  the 
latter  from  the  performance  of  the  condition  of  his  contract,  if 
there  is  no  evidence  that  the  rejection  of  the  bond  was  due  to  an 
unreasonable  or  capricious  motive. 

The  sufficiency  of  the  bond  tendered  in  such  a  case  cannot  be 
shown  by  the  mere  ex  parte  affidavit  of  the  surety  ol  the  bond. 
Smith  T.  Weaver,  253. 

4.  Breach  of  warranty— Evidence — Measure  of  damages.  In  an 
action  to  recover  back  money  paid  for  a  water  filter  purchased 
under  a  warranty  that  it  would  give  dear  and  sparkling  water, 
the  defendant  will  not  be  permitted  to  show  that  other  filters 
furnished  to  them  by  other  persons  did  good  service. 

Where  there  has  been  a  breach  of  a  warranty  of  goods  sdd,  the 
purchaser  may  retain  the  goods  warranted,  sue  in  affirmance  of 
the  contract  and  recover  as  damages  the  difference  between  the 
value  of  the  goods  if  they  had  been  as  warranted  and  as  they 
actually  were  on  delivery,  but  he  is  not  bound  to  do  so.  He  may 
return  or  offer  to  return  the  goods  and  sue  in  resossion  of  the  ocxi- 
tract,  in  which  case  the  measure  of  his  damages  is  the  amount  of 
the  purchase  money  paid.   Bjme  v.  llfreth,  572. 

5.  Change  of  contract— Bailment— Sale.  Byera  lfaohlfi»  Ck>.  ▼• 
Bisher,  469. 

6.  Construction— Ambiguous  terms—Evidence— Cudom,  In  the 
interpretation  of  a  contract  words  are  to  be  given  their  plain, 
OTdinary  and  popular  meaning,  unless  th^  have  acquired  a  pecul- 
iar sense  in  respect  to  the  particular  subject-matter,  or  unkss  the 
contract  shows  that  the  parties  used  them  in  some  other  and 
peculiar  sense. 

The  meaning  of  the  terms  of  art  and  technical  phrases  when 
employed  in  a  contract  may  be  proved  by  extrinsic  evidence,  and 
in  so  doing  the  rule  which  prohibits  the  introduction  of  evidence 
to  alter,  vary  or  explain  a  written  contract  is  not  violated.  In 
receiving  such  evidence  the  court  does  no  more  than  when  it  refers 
to  a  lexicon  to  ascertain  the  meaning  61  a  word.  It  is  the  only 
means  of  ascertaining  the  intention  ol  the  parties  when  they  enter 
into  the  agreement  and  use  an  ambiguous  expression,  and  idien  its 
meaning  can  be  thus  ascertained  it  must  contrd. 

Where  a  contract  for  the  insertion  of  an  advertisement  in  the 
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programme  of  a  vaudeviUe  theater  states  that  the  msertion  is  "  for 
the  theatrical  season  of  1902  and  1903/'  parol  evidence  is  admissi- 
ble to  show  what  was  understood  in  the  profession  by  the  words 
"theatrical  season/'  as  applicable  to  vaudeviUe  theaters,  but 
evidence  as  to  the  significance  of  the  words  in  connection  with 
theaters  of  a  different  kind  or  class  is  not  admissible.  Strafford 
Pub.  Co.  V.  Stetfon  ft  Co.,  560. 

7.  Construction  of  instrument— Mines  and  mininff--Codlr-Sale 
of  coal  in  place — Abandonment.   Arnold  v.  Cramer,  8. 

8.  Oaimbling  tranaactians — Payment  of  losses — Recovery  back. 
In  Pennsylvania  the  loser  in  a  gambling  transaction  who  has  paid 
his  losses,  cannot  recover  them  back. 

The  courts  of  Pennsylvania  will  not,  through  any  consideration 
of  comity,  enforce  a  right  given  by  the  statute  of  another  state  to 
a  loser  in  a  gambling  transaction  to  recover  back  losses  ^diich  he 
has  already  paid. 

Where  either  of  two  parties  to  a  gambling  contract  has  money  in 
his  hands  to  which  the  other  is  entitled,  the  action  for  the  recovery 
of  such  money  is  in  assumpsit  and  not  in  trespass.  If  the  transac- 
tion, however,  involves  fraud  or  misrepresentation,  the  action 
may  be  in  trespass.   Suttarly  v.  Fleshman,  131. 

9.  Liability  of  agent — Coveruints — Principal  and  agent— Assump-^ 
sit— Action  ex  delicto — Partners.    Schalcher  t.  Berg  doll,  547. 

10.  License  tax  contract — Telephone  company— Boroughs— Cor^ 
porations.  Coohranton  Boro.  ▼•  Coebranton  Telephone 
Co.,  146. 

11.  Option  to  purchase— Bailment— Lease.  Bamett  v.  Fain, 
423. 

12.  Performance — Substantial  performance— Evidence — Case  for 
jury.  Where  a  party  has  acted  honestly,  with  intent  to  fulfill  his 
contract,  and  has  performed  it  substantially  but  has  failed  in 
some  comparatively  slight  particulars,  the  other  party  cannot 
hold  and  enjoy  the  fruits  of  lus  labor  without  paying  a  fair  compen- 
sation according  to  the  contract,  receiving  credit  for  whatever 
loss  or  damage  he  suffered.  Whether  the  party  acted  in  good 
faith,  and  whether  the  departures  from  the  contract  were  material 
are  generally  questions  for  the  jury.   Snedakar  t.  Torpey,  312. 

13.  Rescission— Notice— Evidence— Province  of  court  and  jury. 
Where  a  party  discovers  facts  which  warrant  rescission  of  his  con- 
tract, it  is  his  duty  to  act  promptly,  and  in  case  he  elects  to  rescind 
to  notify  the  other  party  without  delay.  What  is  a  reasonable 
time,  or  undue  delay,  when  the  facts  are  undisputed,  is  a  question 
of  law  to  be  determined  by  the  court. 

There  is  no  fixed  rule  to  govern  the  court  in  determining  the 
length  ol  time  a  purchaser  may  reasonably  detain  property  for  ao 
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examination  before  rescinding  the  contract.   It  neceaearily  depends 
upon  matters  that  are  incident  to  the  particular  transaction. 

Where  a  party  desires  to  rescind  upon  the  ground  ol  mistiake 
or  fraud,  he  must  upon  discovery  of  the  fact  announce  his  purpose 
and  adhere  to  it. 

Where  a  person  gives  a  san^)le  order  for  goods,  and  the  goods 
are  sent  to  him  without  his  liaving  had  any  knowledge  of  the  kind, 
quality,  dass  or  price  of  the  articles  when  they  were  delivered  to 
the  transportation  company,  the  purchaser  is  entitled  to  a  reason- 
able time  within  which  to  examine  the  goods,  and  the  delay  of  a 
week  in  returning  them  and  rescinding  the  contract,  is  not  an 
unreasonable  time. 

When  a  party  is  inveigled  into  signing  a  written  contract  upon 
the  faith  of  a  contemporaneous  oral  agreement  which  la  violated 
as  soon  as  it  has  accomplished  its  purpose  in  securing  the  execution 
of  the  paper,  such  oral  agreement  may  always  be  shown  when  the 
enforcement  of  the  paper  is  attempted.    Zeller  t.  Haupt,  647. 

14.  Road  law— Municipal  liens— Act  of  June  4, 1901,  P,  L,  364, 
PhUa.  T.  Street,  503. 

15.  Sales  —  Affidavit  of  defense — Royalties.  In  an  action  to 
recover  royalties  under  a  continuing  contract  to  sell  a  patented 
article,  an  affidavit  of  defense  averring  that  there  had  been  omitted 
from  the  contract  by  mistake  a  provision  for  its  termination  in  a 
particular  manner,  is  insufficient,  if  it  does  not  also  aver  that  the 
defendant  had  endeavored  to  terminate  the  contract  in  the  manner 
provided  for  in  the  clause  alleged  to  have  been  omitted  from  the 
agreement  by  mistdce. 

Where  in  such  a  case  the  contract  provides  that  a  certain  number 
of  the  patented  articles  should  be  sold  per  annum  on  a  royalty  of 
twenty  per  cent  of  the  selling  price  to  wholesalers,  and  twenty- 
five  per  cent  to  retailers,  the  court  commits  no  error  in  entering 
judgment  for  plaintiff  for  twenty  per  cent  of  the  lowest  schedule 
price  to  dealers  for  the  whde  number  of  articles  stipulated  to  be 
sold  in  one  year,  if  it  appears  that  no  articles  had  in  fact  been  sold. 
BajliM  T.  Houf  h,  454. 

16.  Sales — Continuing  contract — Termination  of  contract— Rear 
sonable  notice — Affidavit  of  d^ense.  Where  a  written  contract  to 
sell  so  many  patented  articles  per  year  on  a  royalty,  contains  no 
provision  for  the  termination  of  the  contract,  either  party  may 
terminate  it  upon  reasonable  notice;  and  in  an  action  to  recover 
the  royalties  for  a  particular  year,  an  affidavit  of  defense  is  suffi- 
cient to  prevent  judgment  for  royalties  for  the  whole  year,  which 
avers  that  the  seller  could  not  continue  to  sell,  except  at  a  loss; 
that  he  had  served  a  written  notice  to  terminate  about  two  months 
alter  the  year  had  begun ;  and  that  other  notices  had  been  expressly 
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given  of  his  desire  to  end  the  agreement  because  its  conditions 
could  not  be  complied  with  except  at  serious  and  continued  loss 
to  himself.   Bayliss  t.  Hough,  458. 

17.  Sales — Damages,  Where  the  vendor  of  postal  cards  con- 
tracts to  deliver  his  entire  stock  of  a  particular  kind  ol  cards,  but 
delivers  only  part  thereof,  the  vendee  in  an  action  against  him  for 
the  cards  delivered,  cannot  set  (^  a  claim  for  the  damages  for  the 
profits  not  made  on  those  not  delivered,  where  there  is  no  proof 
of  the  quantity  of  cards  which  could  have  been  sold,  or  the  terms 
upoh  which  they  could  have  been  sold,  and  it  appears  that  even  a 
larger  quantity  were  obtained  in  the  market,  and  that  these  suf- 
ficed for  the  demand.   Botograph  Go.  v.  Cresaman,  14. 

18.  Securing  purchaser — Commission — Real  estate  broker — Prin- 
cipal and  agent,   Thompson  Co.  ▼•  Ooldman,  209. 

19.  Setoff— Fvtiare  profits — Affidavit  of  defense.  An  affidavit 
of  defense  is  sufficient  to  prevent  judgment  which  sets  up  as  a 
counterclaim  a  loss  of  future  profits  caused  by  plaintiff's  breach 
oi  contract,  sets  forth  the  contract,  the  breach  thereof,  dates, 
amounts  and  calculations,  and  asserts  that  the  claim  for  the  loss 
of  profits  was  a  direct,  certain  and  specific  amount  resulting  from 
the  plaintiff's  breach.   Samuel  v.  Sota,  630. 

20.  Subcontractor — Notice  to  owner — Mechanics'  liens — Ad  of 
June  4, 1901,  P,  L.  431.    Hart  ▼.  Lehigh  VaUay  B.  R.  Go.,  224. 

(CONVERSION. 

1.  Damages— Trespass.   Withrow  ▼.  Walker,  155. 

^CORPORATIONS. 

1.  Boroughs— License  tax  contract — Telephone  company.  Gooh- 
ranton  Boro.  v.  Goohranton  Telephone  Go.,  146. 

2.  Foreign  corporations — Contract — Doing  business — Eegistro' 
tion — Individiud  liabiUty,  Where  the  officers  of  a  foreign  corporar 
tion  enter  into  a  contract  in  Pennsylvania  for  the  purchase  of  a 
machine  to  be  manufactured,  and  the  corporation  is  registered  a 
few  days  after  the  contract  was  made,  and  long  before  the  machine 
was  completed  and  delivered,  and  it  appears  that  the  company 
had  done  no  other  business  in  Pennsylvania  and  that  the  manu- 
factmrers  knew  that  the  persons  with  whom  they  dealt  repres^ted 
the  corporation,  the  officers  making  the  contract  cannot  be  held 
individually  liable  for  the  price  of  the  machine. 

Isolated  transactions,  commercial  or  otherwise,  taking  place 
between  a  foreign  corporation  domiciled  in  one  state  and  a  citizen 
of  another  state  are  not  a  doing  or  carrying  on  of  business  by  the 
foreign  corporation  within  the  latter  state.  Stoner  ▼•  PhllUpl, 
118. 


Digitized  by 


Google 


668  INDEX. 

CX)RPORATIONS— con^nwerf. 

3.  Foreign  corporations — Registration — Ad  of  April  22,  1874, 
P.  L.  108.  A  foreign  corporation  may  institute  an  action  in  re- 
plevin to  recover  its  personal  property  from  one  who  has  no  con- 
tractual relation  with  it,  although  the  company  is  not  registered 
under  the  Act  of  April  22,  1874,  P.  L.  108.  Nat.  Cash  Register 
Go.  T.  Shurber,  187. 

4.  Stockholders  —  ContribiUian  —  Amendment — Eqtdty — Equity 
pleading — Demurrer.   Darlington  t.  Glamson,  309. 

CX)URTS. 

1.  Constitutiorud  law— Local  legislation — Act  of  July  2,  1901, 
P.  L.  607— i^ood  lav>— Remedies.    Earl  t.  Ryan,  448. 

2.  Constitutiorud  law — Stenographers — Payment  of  stenographers 
—Act  of  May  1, 1907,  P.L.  136.    Clift  t.  Phila.,  638. 

3.  Jurisdiction — Supreme  Court — Superior  Court.  The  Superior 
Court  has  no  power  to  review  the  action  of  the  Supreme  Court 
in  directing  that  an  adjudication  of  the  orphans'  court  should  be 
open  so  that  additional  testimony  mi^t  be  taken.  DeHa^en't 
Kst.,  382. 

CRIMINAL  LAW. 

1.  Conspiracy — Joint  wrong  —  Parties —  Pleading  — Evidence — 
Judgment.  Where  a  plaintiff  declares  against  two  or  more  persons 
averring  a  joint  tort,  he  must  prove  a  joint  tort,  and  cannot  recover 
upon  evidence  showing  a  tort  by  a  sin^^e  person,  or  several  distinct 
torts  by  as  many  distinct  persons. 

Where  a  joint  tort  is  charged  against  several  persons  there 
cannot  be  a  verdict  against  a  single  person. 

When  three  or  more  persons  are  charged  as  joint  tort  feasors, 
the  plaintiff  must  prove  a  joint  tort,  that  is,  that  two  or  more  of 
the  defendants  have  been  guilty  of  the  unlawful  act  charged,  but 
his  rig^t  to  recover  is  not  dependent  upon  his  proving  that  all  of 
the  defendants  are  guilty;  he  may  recover,  if  the  evidence  warrants 
it,  against  any  two  or  more  of  the  defendants,  even  althou^  his 
proems  fail  as  to  the  others  and  the  verdict  is  in  favor  of  the  latter. 
Savings  Deposit  Bank  v.  Reynier,  1. 

2.  False  pretenses — Indictment—Partnership.  An  indictment 
charging  the  defendant  with  having  fraudulently  obtained  money, 
stating  the  amount,  by  reason  of  various  false  statements,  all 
specifically  set  forth,  sufficiently  charges  the  offense  of  having 
obtained  money  by  false  pretenses,  although  it  is  further  charged 
that  by  reason  of  the  same  false  statements  the  defendant  induced 
the  prosecutor  to  enter  into  a  partnership  with  him,  there  being 
nothing  in  the  indictment  to  show  that  the  moneys  were  received 
and  applied  to  partnership  assets.   Oom.  ▼•  Zimmermani  246. 
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3*  Keeping  disorderly  house — Actum  of  proprietor-^Emdence — 
Indictment,  Under  an  indictment  drawn  aubstantiaUy  in  the 
language  of  the  Act  of  March  31, 1860,  sec.  42,  P.  L.  382,  charging 
the  defendant  with  keeping  a  disorderly  house  to  the  encourage- 
ment of  idleness,  gaming,  drinking  and  other  misbehavior,  it  may 
be  shown  (1)  that  gaming,  drinking  and  other  misbehavior  occurred 
with  the  acquiescence  of  the  proprietor;  (2)  that  the  place  was 
kept  in  such  a  manner  as  to  encourage  such  behavior;  (3)  that 
the  proprietor  participated  in  the  misbehavior;  (4)  that  the  mis- 
behavior which  was  liie  result  of  the  ill-government  of  the  house 
was  necessarily  and  directly  connected  with  the  o£Fense  charged 
in  the  indictment;  and  (5)  what  was  the  number  and  kind  of 
people  who  visited  the  house,  and  what  they  did  when  there 
assembled. 

Evidence  as  to  the  general  reputation,  of  a  disorderly  house 
upon  the  trial  of  an  indictment  charging  the  maintenance  of  such 
a  nuisance  is  not  admissible.  The  rule  is  different,  however,  as 
to  a  bawdyhouse.   Cozn«  t.  Soo  Hoc  Dog,  249. 

4.  Perjury — Evidence  —  Conmclions  for  other  crime — CrosS" 
examination.  \^ere  a  prisoner  takes  the  stand  on  his  own  behalf 
he  may  be  asked  on  cross-examination,  in  order  to  test  his  credi- 
bility, whether  he  had  not  been  convicted  and  sent  to  prison  for 
other  criminal  offenses. 

The  limits  of  cross-examination  of  a  defendant  in  a  criminal 
case  who  offers  himself  as  a  witness  are  largely  within  the  discre- 
tion 61  the  trial  judge,  and  unless  that  discretion  is  so  abused  that 
substantial  injury  has  resulted  to  the  accused,  the  judgment  will 
not  be  reversed.   Oom.  ▼.  Wiilianui,  326. 

6.  Perjury—Evidence — Crosa-examination,  On  the  trial  of  an 
indictment  for  perjury  where  the  prisoner  has  been  properly  cross- 
examined  as  to  matters  developed  in  her  examination  in  chief,  it 
is  reversible  error  for  the  trial  court  to  permit  the  district  attorney 
to  continue  the  cross-examination  so  as  to  inject  into  the  case 
wholly  foreign  and  irrelevant  matter,  manifestly  tending  to  mis- 
lead the  jury  to  the  prisoner's  prejudice.  Thus  where  the  prisoner 
had  been  properly  cross-examined  as  to  a  part  that  she  had  taken 
in  a  criminal  prosecution  of  certain  persons,  it  is  error  to  permit 
the  district  attorney,  on  further  cross-examination  to  ask  the 
pris(»ier  whether  the  judge  at  the  trial  of  the  other  case  had  not 
characterized  her  as  an  abandoned,  depraved  and  untruthful 
woman.    Com.  ▼.  Williams,  326. 

6.  Perjury— Evidence— Letters.  Where  on  the  trial  of  an  indict- 
ment for  perjury  the  prisoner  exhibits  for  the  purpose  of  identifi- 
cation of  a  witness,  certain  letters  purporting  to  bear  the  signature 
of  the  witness,  and  before  they  are  offered  in  evidence  the  court 
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compounds  them  at  the  request  of  the  district  attorney,  so  that 
they  may  be  examined  by  the  commonwealth's  expert,  sudi  action 
of  ihe  court  is  not  ground  for  reversal  if  it  appears  l^t  it  was  the 
intention  of  the  prisoner  to  offer  the  letters  in  evidence  at  the 
proper  time,  and  that  she  actually  did  so.  The  action  <^  the  court 
was  in  no  way  harmful  to  the  prisoner's  case.  Com.  t.  Williams, 
326. 

7.  Perjttry — Improper  remarks  of  district  attomeu — Record  of 
magistrate — Withdrawal  of  juror.  On  the  trial  <^  an  indictment  for 
perjury  for  swearing  falsely  before  a  magistrate,  as  the  record  of 
the  magistrate  is  admissible  as  inducement  though  not  to  prove 
the  falsity  of  the  priscmer's  testimony,  it  is  not  reversible  error 
for  the  trial  judge  to  refuse  to  withdraw  a  juror  because  the  district 
attorney  stated  in  his  opening  that  he  would  prove  that  the  magis- 
trate dismissed  the  proceeding. 

In  such  a  case  a  remark  made  by  the  district  attorney  in  the 
presence  <^  the  jury  that  the  prisoner's  turn  had  come  to  go  to 
jail,  is  highly  objectionable,  but  the  refusal  <^  the  trial  judge  to 
withdraw  a  juror  because  of  the  remark  is  not  ground  for  reversing 
the  judgment,  if  it  appears  that  the  trial  judge  condenmed  the 
remark  as  soon  as  it  was  made.    Com.  t.  Williams,  326. 

8.  Perjury—nStenographer's  notes— Exception  to  testimony.  On 
the  trial  of  an  indictment  for  perjiuy  it  appeared  that  a  stenog- 
rapher tock  stenographic  notes  of  the  testimony  of  the  prisoner 
before  a  magistrate,  on  which  testimony  the  charge  of  perjury 
was  based.  The  stenographer  testified  that  he  had  dictated  his 
notes  to  a  typewriter,  and  subsequently  destroyed  them  as  they 
were  not  official.  He  testified  that  the  transcript  was  correct,  and 
the  district  attorney  offered  it  in  evidence.  The  prisoner's  counsel 
objected  that  the  notes  and  transcript  had  not  been  property 
compared,  and  that  the  witness  had  no  knowledge  outside  the 
notes.  The  court  overruled  the  objection  and  the  prisoner  ex- 
cepted. The  transcript  was  then  read  to  the  jiuy  without  any 
further  objection  or  exception  being  taken.  Hetd,  oa  i^peal, 
that  the  prisoner  could  not  assign  as  error  various  portions  of  the 
cross-examination  included  in  the  transcript,  and  as  to  which  no 
exception  had  been  taken. 

Such  a  case  is  a  proper  one  for  the  f^)plication  of  the  gen^^ 
rule,  that  when  a  party  opposing  the  admission  of  evidence  enu- 
merates his  objections,  all  that  are  not  eniun^tited  are  waived. 
Com.  T.  Williams,  326. 

9.  Sentence  —  Amendment   cf  serUeruse — Nuisance  —  RaHroad. 

Whare  a  sentence  has  been  fully  executed  a  court  cannot  sub- 
ject the  defendant  to  additional  punishment,  either  by  a  new  sen* 
tence  or  an  amendment  of  the  original  s^tence. 


Digitized  by 


Google 


INDEX.  671 

CRIMINAL  LAW— canHnued. 

Where  the  court  has  sentenced  a  railroad  company  convicted 
of  a  nuisance  in  erecting  an  embankment  across  a  public  hi^way, 
to  make  a  crossing  through  the  embankment  in  a  particular  way, 
and  the  railroad  company  has  fully  executed  the  sentence  in  the 
manner  specified  therein,  the  court  cannot  subsequently  upon 
proof  that  the  crossing  was  inadequate  and  improper,  amend  the 
sentence  so  as  to  require  further  expenditure  by  the  company 
upon  the  crossing.    Com.  ▼.  Penna.  B.  B.  Go.»  29. 

CUSTOM. 

1.  Contacts  —  Construction  —  Ambiguous  terms  —  Evidence. 
Strafford  Pub.  Oo.  t.  Stetaon  ft  Go.»  560. 

DAMAGES. 

1.  Amount  of  damages — Assessmerd  of  damages — Judgment — 
Confession  of  judgment.   W.  H.  Keech  Go.  ▼.  O'Herron,  108. 

2.  Appeals — Qvestion  raised  for  first  time — Contract — Setroff— 
Sale,    Botograph  Co.  t.  Creasman,  14. 

3.  Conversion — Trespass,  In  an  action  of  trespass  for  conver- 
sion, the  measure  of  damages  is  the  value  of  the  goods  at  the  time 
of  the  conversion,  to  which  the  jury  may  add  interest  up  to  the 
date  of  the  verdict,  unless  there  are  imusual.  circumstances  attend- 
ant upon  the  conversion  or  detention,  such  as  willful  wrong,  fraud 
or  outrage,  when  the  jury  may  give  more. 

In  such  a  case  if  the  person  guilty  of  the  conversion,  makes  a 
misstatement  to  the  owner  of  the  goods,  and  the  latter  incurs 
expenses  legal  and  otherwise,  he  may  recover,  but  he  must  show 
to  the  jury  what  the  expenses  were;  if  he  merely  states  a  Imnp  sum, 
a  verdict  for  such  amount  will  not  be  allowed  to  stand,  but  will 
be  reduced  to  the  value  of  the  goods.   Withrow  t.  Walker,  155. 

4.  Injury  to  goods— Evidence— Case  for  jury — Carriers — Common 
carriers,   Kauflman  ▼.  Central  B.  B.  Co.  of  N.  J.,  486. 

5.  Measure  of  damages — Contract— Breach  of  warraniy—Evir 
dence,   Byrne  t.  Elfreth,  572. 

6.  Negligence — Death — Names  of  parties — Death  of  wife — 
Acts  of  April  15,  1851,  P.  L.  669,  and  Apnl  26,  1855,  P.  L,  309. 
McArdle  t.  Pittsburg  Bys.  Co.,  162. 

7.  Punitive  damages — Compensatory  damages— Ejection  from 
car— Street  railways — Passenger,  Adams  v.  Beaver  Val.  Tract. 
Co.,  403. 

8.  Release  of  damages — Road  law — Paving — Cartway — Sid^ 
walk— Act  of  April  23,  1889,  P.  L.  44.  McMarlin  ▼.  Butler 
Boro.,  20. 

DEATH. 

1.  Negligence — Names  of  parties — Damages — Death  of  wife — 
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Ads  of  April  15,  1851,  P.  L.  669,  and  Apnl  26,  1885,  P.  L.  d09. 
HoArdla  t.  Pitttburf  Ryi.  Go.,  162. 

DECEDENTS'  ESTATES. 

1.  Clcdm  for  semces— 'Evidence,  A  claim  for  $600  allowed  by 
the  court  below  for  services  at  the  rate  of  SlOO  per  year  will  be 
reduced  by  the  appellate  court  to  S60.00,  where  there  is  some  evi- 
dence that  the  decedent  agreed  to  pay  for  services,  but  not  a 
salary,  and  the  evidence  shows  that  the  only  services  rendered 
by  the  claimant  was  that  once  in  each  of  the  six  years  he  went  to 
the  coimty  seat  to  pay  the  decedent's  taxes;  that  on  two  occasi(»is 
he  made  the  .same  journey  to  deliver  to  her  counsel  a  promissory 
note  which  she  held;  that  on  three  occasions  he  met  at  the  dece- 
dent's house  another  neighbor  and  calculated  the  interest  on  a  note 
which  the  decedent  held  against  the  latter,  and  drew  a  new  note 
for  the  amoimt  of  the  obligation;  and  that  on  another  occasion 
he  collected  the  sum  of  $50.00  on  account  of  another  note  held  by 
the  decedent.    Carothars'i  Kst.,  126. 

2.  Share  of  estate— WiUa—ComtrucHon-SequesL  Bankin'i 
Eft.,  410. 

3.  Tenant  by  curtesy — Htuband  and  wife — Possession.  A  surviv- 
ing husband  is  entitled  to  curtesy  of  land  of  his  deceased  wife  of 
which  he  had  only  a  potential  seizin  during  her  life.  Actual  pos- 
session by  the  wife,  or  by  the  husband,  in  her  right  is  not  necessary. 
If  she  had  possession  by  a  tenant  for  years,  or  if  she  had  a  right  to 
the  present  possession,  it  is  sufficient.  The  effect  is  equivalent 
to  that  of  actual  seizin.    Sanders's  Est.,  77. 

4.  WiUr—Conversionr-Power  of  sale.    Naumann'i  Est*,  279. 

DEMURRER. 

1.  Equity— Equity  pleading — Corporation— Stockholders — Contri' 
bution — Amendment.   Darlington  ▼.  Clamson,  309. 

DISCRETION  OF  COURT. 

1.  Appeals — Attorney's  commissions — Mortgage.  Jones  ▼.  Mo- 
DoweU,  42. 

2.  Courts — Constitutional  law  —  Stenographers  —  Payment  of 
stenographer— Act  of  May  1, 1907,  P.  L.  135.    Clift  ▼.  Phila.,  638. 

3.  Execution— Sheriff's  sale—Setting  aside  of  sale — Review. 
Haspel  T.  Lyons,  285. 

4.  Road  law— Report  of  viewers— Act  of  February  24, 1845,  P.  L. 
52.   Benton  Twp.  Road,  57. 

DISTRESS. 

1.  Landlord  and  tenant — Principal  and  surety— Bond— BaH^ 
ment.   Johnston  ▼.  Shapard,  203. 
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DURESS. 

1.  Payment— Involuntary  paymentr— Protest,  Lowanitein  ?. 
BaclM,  552. 

EASEMENT. 

1.  Vendor  and  vendee-Sewer— Equity,  Where  an  owner  of 
land  subjects  part  of  it  to  an  open,  visible,  permanent,  and  con- 
tinuous service  or  easement  in  favor  of  another  part,  and  then 
aliens  either,  the  purchaser  takes  subject  to  the  burden  or  the 
benefit  as  the  case  may  be.  This  is  the  general  rule  foimded  on 
the  principle  that  a  man  shall  not  derogate  from  his  own  grant. 
Anyone  taking  the  servient  tenement,  takes  it  subject  to  such  ease- 
ment; and  if  he  attempts  to  interfere  with  its  use,  a  court  of  equity 
has  jurisdiction  to  restrain  him,  when  the  facts  are  undisputed  as 
to  the  right.   Dxmura  ▼.  Oyurik,  398. 

EJECTMENT. 

1.  Equitable  remedies— Equity— Res  adjudicata.  Where  a  bor- 
ough wrongfully  enters  upon  a  comer  lot  for  the  piu^pose  of  widen- 
mg  a  street,  and  judgment  is  entered  against  it  in  an  ejectment 
by  the  owner,  but  execution  is  stayed  on  a  bond  being  entered  to 
secure  the  owner  in  condemnation  proceedings,  the  borough  can- 
not, after  having  failed  to  appeal  in  the  ejectment,  or  to  proceed 
to  condemn,  maintain  a  bill  in  equity  to  enjoin  the  owner  from 
interfering  with  the  use  of  the  lot  as  a  street.  W.  Washington 
Boro.  ▼.  Fousa,  462. 

EQUITY. 

1.  Banks  and  banking — Vendor  and  vendee—Sewer.  Dimura  ▼• 
Oyurik,  398. 

2.  Equitable   assignment — Trusts   and   trustees  —  Interpleader. 
^        Warrington  t.  Mangel,  362. 

.  3.  Equitable  remedies— Ejectment — Res  adjvdicata.    W.  Wash- 

I         Ington  Boro.  t.  Fousa,  462. 

4.  Equity  pleading  —  Demurrer — Corporation — Stockholders  — 
ContribuUon — Amendment.    A  bill  in  equity  filed  by  a  stockholder 
c(  a  corporation  against  other  stockholders  to  compel  them  to 
^        contribute  their  respective  proportionate  shares  of  a  judgment 
y        recovered  against  the  plaintiff  and  paid  by  him  for  a  debt  of  the 
company,  is  defective,  if  it  does  not  show  the  number  of  shares 
held  by  each  of  the  parties,  and  contains  no  prayer  for  discovery. 
Such  a  bill  is  fatally  defective  which  does  not  aver  in  clear  terms 
that  the  judgment  obtained  against  the  plaintiff  was  for  the  in- 
debtedness of  the  corporation.    Such  an  averment  cannot  be 
supplied  by  inference. 
Where  a  bill  clearly  demurrable  was  dismissed  without  the 
Vol.  lxi— 43 
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plaintiff  making  any  application  to  the  court  bdow  for  leave  to 
amend  as  provided  by  equity  rule  XXXV,  he  cannot  complain 
in  the  appellate  court  of  the  action  of  the  lower  court  in  sustaining 
the  demiurer  without  giving  him  an  opportunity  to  amend  his 
bill.   Darlington  v.  Clamson,  309. 

5.  Findings  of  /(Ktr—Emdence-^Appeala.  The  findings  of  fact 
by  the  court  below  on  a  bill  in  equity  when  based  upon  sufficient 
evidence,  will  not  be  reversed  by  ^  appellate  court  in  the  absence 
of  manifest  error.   Meyers  ▼.  Utter,  590. 

6.  Mistake  as  to  location  of  toaU — Injunction— Trespass— BiU — 
Cross  biU,  Where  the  plaintiff  in  a  bill  in  equity  prays  for  an  in- 
junction to  restrain  the  defendant  from  interfering  with  a  wall, 
and  the  defendant  in  a  cross  bill  prays  for  a  mandatory  injunction 
to  compel  the  plaintiff  to  remove  the  wall,  and  the  court  finds  as 
a  fact  that  the  defendant  hjul  licensed  the  plaintiff  to  build  the 
wall  along  the  division  line  on  defendant's  ground,  but  that  the 
plaintiff  by  mistake  had  erected  the  wall  so  that  a  p(vtion  <^  it 
encroached  over  the  line  designated  by  the  defendant,  the  court 
will  enter  a  decree  on  the  cross  bill  so  as  to  require  the  wall  to  be 
so  moved  or  reconstructed  that  it  shall  conform  to  the  line  con- 
templated by  the  agreement  between  the  parties.  In  such  a  case 
the  court  will  not  require  it  to  be  wholly  removed  from  the  defend- 
ant's premises,  and  whoUy  reconstructed  on  those  ol  the  plaintiff. 

The  fact  that  the  plaintiff  in  the  bUl  filed  a  disclaimer  to  the  strip 
of  land  on  which  the  wall  encroached  does  not  put  the  defendant 
in  the  possession  or  enjoyment  of  his  property,  nor  secure  to  him 
the  incidents  of  ownership  to  which,  both  in  law  and  equity,  he  is 
entitled.  It  is  therefore  proper  that  so  much  of  the  wall  as  en- 
croached over  the  line  agreed  upon  should  be  removed.  Wagner 
T.  King,  292. 

7.  Sale  of  business — Agreement  not  to  do  business— Estoppel— 
Laches.  Where  a  person  sells  a  business  of  baking  and  catering 
under  an  agreement  not  to  engage  in  the  same  business  within 
a  certain  time  thereafter  and  within  certain  limits,  and  ahnost 
immediately  afterwards  starts  the  business  of  catering  within  the 
forbidden  limits,  the  other  party  to  the  agreement  or  his  aseignee, 
cannot  maintain  a  bill  in  equity  for  an  injunction  against  the  pur- 
chaser, wh^re  it  appears  that  the  latter  began  the  business  of 
catering  but  not  baking  shortiy  after  the  sale,  that  the  oompkunant 
aided  and  encouraged  him  in  such  business,  saw  him  expend  money 
therein,  and  delayed  for  a  year  and  a  half  before  filing  the  biU. 
Ibert  V.  Kaufmann,  491. 

8.  Trusts  and  trustees— Specific  performance.  On  a  bill  in  equity 
for  specific  performance  it  appeared  from  the  bill  that  the  principal 
defendant  therein,  a  contractor,  had  agreed  with  the  plaintiff,  a 
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subccmtractor,  in  writing,  to  convey  a  particular  property  to  a 
trustee  as  security  for  a  deferred  payment  to  become  due  to  plaiur 
tifF  as  a  subcontractor.  The  defendant  conveyed  the  property 
to  a  person  who  was  named  as  a  codefendant,  without  any  con- 
sideration passing,  to  hold  the  same  as  trustee  for  plaintiff.  The 
trustee  took  with  full  knowledge  of  the  terms  of  the  agreement. 
The  trustee  with  another  person  as  cotrustee,  held  a  mortgage  on 
the  property  in  question,  and  without  notice  to  plaintiff,  entered 
judffoaent  on  the  bond  accompanying  the  mortgage,  sold  the 
property  at  sheriff's  sale,  and  had  his  own  attorneys  bid  it  in. 
Before  acknowledgment  of  the  sheriff's  deed,  plaintiff  tendered 
the  amount  of  the  mortgage,  with  interest  and  costs,  to  the  mort- 
gagees. The  principal  defendant  defaulted  on  his  contract  with 
the  plaintiff.  Hddy  (1)  that  it  was  error  to  sustain  a  demurrer  to 
the  bill;  (2)  that  the  plaintiff  had  a  right  to  the  protection  of  a 
court  of  equity  against  the  fraud  of  the  trustee;  (3)  that  the  case 
was  within  the  proviso  of  the  fourth  section  of  the  Act  of  April  22, 
1856,  P.  L.  532;  (4)  that  the  plaintiff  having  an  equity  in  the 
property  had  the  same  standing  as  the  defendant  in  the  execution 
to  tender  the  amount  of  the  execution  and  costs  before  acknowledg- 
ment and  delivery  of  the  sheriff's  deed;  (5)  that  the  case  was  not 
within  the  Act  of  June  8,  1881,  P.  L.  84,  which  declares  that  a 
defeasance  to  an  absolute  deed  must  be  in  writing  and  be  recorded; 
and  (6)  that  the  plaintiff  had  no  adequate  remedy  at  law.  Sulser 
T.  Conner,  317. 

ESTOPPEL. 

1.  EquUySdU  of  busine^B — Agreement  not  to  do  bimnesa — 
Laches.   Ibert  ▼•  Kaufmann,  491. 

2.  Estoppel  in  pais— Equitable  estoppel.  An  estoppel  in  pais  does 
not  operate  in  favor  of  everybody.  In  general  it  operates  only  in 
the  favor  ol  a  person  for  whom  it  was  iatended,  and  who  has  been 
misled  to  his  injury;  and  he  only  can  set  it  up. 

Where  there  is  an  attempt  to  apply  the  doctrine  of  equitable 
estoppel,  one  essential  is  that  the  party  in  whose  favor  it  is  invoked 
must  himself  act  in  good  faith. 

In  an  action  of  replevin  it  appeared  that  the  plaintiff  had  leased 
a  chattel,  and  that  the  defendant  had  purchased  the  chattel  at  a 
constable's  sale,  the  bailee  had  delivered  the  chattel  to  another 
person  with  instructions  to  return  it  to  the  plaintiff,  and  to  this 
person  the  plaintiff  had  written  a  letter  in  which  the  bailment  was 
designated  as  a  sale.  This  person  instead  of  delivering  the  chattel 
procured  the  judgment  against  the  bailee  and  issu^  execution 
on  which  the  chattel  was  sold  by  the  company.  The  defendant 
had  no  knowledge  of  the  letter  written  by  the  plaintiff.    Plain- 
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tiff  delayed  enforcing  its  demand  for  thirty-three  days.  Held, 
(1)  that  the  defendant  could  not  use  the  letter  as  an  estoppel 
against  the  plaintiff,  (2)  that  he  could  not  work  out  an  equitable 
estoppel  against  the  person  who  had  procured  the  sale  of  the  chat- 
tel, inasmuch  as  the  latter  was  not  in  a  position  to  claim  an 
equitable  advantage  by  reason  of  an3rthing  that  the  plaintiff  had 
said  or  done;  and  (3)  that  plaintiff  was  not  guilty  of  laches. 
Nat.  Cash  Register  Go.  t.  Shurber,  187. 

3.  Road  law— Widening  street— Petition— Borough.  McMarUn 
▼.  Butler  Bore,  20. 

EVroENCE. 

1.  Appeals — Assignments  of  error— Final  decree — Quashing  ap- 
peal.   Fitipatrick  ▼.  Mortimer,  587. 

2.  Banks  and  banking— Fraud  on  depositor — Case  for  jury.  Bos 
▼.  People's  Nat.  Bank,  388. 

3.  Carriers— BiU  of  lading — Negotiable  biU — Paper-books — 
Consfpiracy — Joint  wrong — Parties — Pleading — Judgment.  SaT- 
ings  Deposit  Bank  t.  Beynier,  1. 

4.  Case  for  jury— Carriers — Common  carriers — Injury  to  goods. 
Kauflman  ▼.  Cent.  B.  B.  Co.  of  N.  J.,  486. 

5.  Claim  for  services — Decedent* s  estates,   Carothers's  Est.,  126. 

6.  Contracts — Construction — Ambiguous  terms — Custom,  Straf- 
ford Pub.  Co.  ▼.  Stetson  ft  Co.,  560. 

7.  Contracts — Performance — Substantial  performance — Case  for 
jury.   Snedaker  ▼.  Torpey,  312. 

8.  Contracts — Rescission — Notice — Province  of  court  and  jury, 
Zeller  t.  Haupt,  647. 

9.  Criminal  law — Perjury — Cross-examination — Stenographer's 
notes— Exception  to  testimony — Appeals — Paper-books— Letters — 
Convictions  of  other  crime.   Com.  t.  WUliams,  326. 

10.  Equity— Findings  of  fact— Appeals.   Meyers  t.  Bitter,  590. 

11.  Gift— Findings  of  fad— Orphans'  court.   Hirsh's  Est.,  367. 

12.  Handwriting— Experts — Comparison  of  hands— Opinion  of 
witness — Act  of  May  15,  1895,  P.  L.  69.  A  witness  having  the 
qualifications  prescribed  by  the  Act  of  May  15,  1895,  P.  L.  69, 
to  give  opmion  evidence  based  on  his  compuison  of  a  disputed 
signature  with  duly  proven  standards,  is  not  rendered  incompetent 
by  reason  of  his  having  acquired  acquaintance  with  a  person's 
handwriting  by  having  seen  him  write. 

The  consideration  to  be  given  to  this  fact  in  weighing  the  wit- 
ness's testimony  depends  upon  the  drcumstances  of  the  particular 
case,  and,  if  he  is  found  by  the  court  to  have  the  qualifications  of 
a  witness  of  the  second  class,  it  is  for  the  jury.  Amongst  iheee 
circumstances  may  be  mentioned  the  strength  and  vividneBB  of 
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the  witness's  recollection  of  the  appearance  and  characteristics 
of  the  party's  handwriting,  his  experience  and  skill,  the  thorough- 
ness of  his  examination  of  the  disputed  signature  separately  as 
well  as  in  juxtaposition  with  the  duly  proven  standards,  and  his 
fair-mindedness,  or  the  reverse,  exhibited  on  the  witness  stand. 

A  cashier  of  a  bank  who  has  never  seen  a  depositor  write  his 
name,  is  not  a  witness  "  acquainted  "  with  the  handwriting  of  the 
depositor  merely  because  he  paid  four  checks  of  the  depositor, 
which  checks  were  retained  by  the  bank,  and  their  genuineness 
never  impliedly  acknowledged  by  the  depositor  acquiescing  in 
the  action  of  the  bank  concerning  them. 

An  attorney  at  law  is  not  a  witness  "  acquainted  "  with  another's 
handwriting  where  he  cannot  say  definitely  that  he  had  ever  seen 
such  person  write  his  name,  and  where  he  cannot  say  definitely 
that  letters  he  received  from  the  party  were  replies  to  letters 
which  he  sent  to  him,  or  that  they  related  to  the  business  in  which 
he  was  acting  as  attorney,  or  that  their  contents  were  such  as  to 
enable  him  to  form  an  opinion  as  to  their  geniuneness,  or  that  the 
legal  pi^rs  drawn  by  the  witness  were  afterwards  seen  by  him 
with  what  purported  to  be  the  client's  signature  upon  them,  or 
whether  the  papers  were  put  into  the  hands  of  the  client  by  the 
witness,  or  whether  the  client  placed  them  in  the  hands  of  the 
witness  after  they  were  signed,  or  when  and  under  what  circum- 
stances the  witness  saw  them.   Berkley  t.  Maurari  171. 

13.  Injuries  to  dam — Negligence—QuiOrry  company-— Case  for 
jury,    Clark  ▼.  Neshannock  Stone  Co.,  34. 

14.  Irrelevant  evidence — Offer — Rejection,  If  evidence  be  irrele- 
vant at  the  time  it  is  offered,  it  is  not  error  to  reject  it,  because 
other  evidence  might  afterwards  be  given  in  conjimction  with 
which  it  would  become  relevant;  if  it  would  be  relevant  in  conjunc- 
tion with  other  facts,  the  offer  ought  to  be  accompanied  by  an 
offer  to  prove  those  facts  at  the  proper  time.  Oeisanberf er  t. 
Oeisanbarger,  235. 

15.  Keeping  disorderly  house — Action  of  proprietor — Indictment 
—Criminal  lam— Act  of  March  31, 1860,  P,  L,  382.  Com.  ▼.  Soo 
Hoo  Doo,  249. 

16.  Master  and  servant — Compensation — Case  for  jury,  Mc- 
Carthy ▼.  Murray,  482. 

17.  Parol  evidence-contract — Confirmation  of  phone  order. 
Where  a  letter  from  a  purchaser  of  a  filter  to  the  seller  states  that 
the  letter  is  to  confirm  phone  orders  of  a  previous  date,  and  re- 
quests delivery  of  the  filter  at  a  particular  place  "  as  per  your 
quotation  of  tiie  17th,"  parol  evidence  is  admissible  to  show  the 
price  quoted  over  the  phone,  but  not  set  forth  in  the  letter.  Byma 
V.  Ilfrath,  572. 
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18.  Parol  mdenc^-'-Locatian  of  land—Landbrd  and  tenanL 
Wilson  ▼.  Sale,  566. 

19.  Que8lianforjury--Indemnity--C^^ 
-—Mailing  checks,   BarcUy  ▼.  Lahigh  0.  ft  N.  Co.,  282. 

20.  Road  lau>-' Appeal  from  viewers—Report  of  viewere.  Fkmier 
T.  Pittiburf ,  103. 

21.  Witnese — CorUradicUan  of  party's  awn  witness.  Where  a 
party  summons  a  witness  in  the  expectation,  from  statements 
made  by  the  witness,  that  he  would  testify  in  a  particular  manno*, 
and  the  witness  fails  to  do  so,  the  party  may  call  other  witnesses 
to  show  that  the  witness  in  question  had  contradicted  himsdf . 

Where,  in  an  action  on  a  life  insurance  policy,  a  physician  testi- 
fies indefinitely  as  to  the  time  he  attended  the  insured,  and  as  to 
the  reasons  for  his  conclusions,  it  is  for  the  jury  to  say  whether 
or  not  his  conclusion  was  justified,  and  in  any  event  the  question 
of  veracity  is  for  them.   Koltor  v.  Mat.  Ufa  Int.  Ck>.9  48. 

EXCEPTIONS. 

1.  Exception  to  testimony— Criminal  law— Perjury— StenoQ' 
rapher's  notes.   Com.  v.  Willianui,  326. 

EXECUTIONS. 

1.  Sheriff's  sale— Setting  aside  of  sale — Discretion  of  eouri — 
Review.  The  action  of  the  court  of  conmion  pleas  in  setting  aside 
a  sheriff's  sale  of  real  estate  before  acknowledgment  of  a  sheriff's 
deed,  will  not  be  reversed,  where  it  appears  that  the  property  was 
assessed  for  taxation  at  $1,200,  that  its  real  value  was  S800,  that 
the  bid  at  the  sale  was  $200,  and  that  an  attorney  employed  to 
attend  the  sale  and  bid  to  the  sum  of  $800  had  failed  to  do  so 
because  of  his  misapprehension  as  to  the  discharge  of  a  lien  upon 
the  property. 

While  inadequacy  of  price  is  not  of  itself  suffici^t  to  justify 
the  setting  aside  of  a  sheriff's  sale,  3ret  when  there  is  great  inade- 
quacy, the  court  may  seize  upon  other  circumstances  in  order  to 
give  relief.  Its  discretion  in  doing  so,  if  property  exercised,  will 
not  be  reviewed  by  the  appellate  court.    Haspal  ▼•  Lyons,  286. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Bond— Cost  of  entering  bond— Ad  of  June  24, 1895,  P.  L.  248. 
The  Act  of  June  24,  1895,  P.  L.  248,  allowing  an  administrator 
or  trustee  credit  for  money  paid  for  entering  a  bond  has  no  ap- 
plication to  the  case  of  a  defaulting  trustee  who  was  cooypdled 
by  his  own  neglect  of  duty  to  furnish  a  bond,  or  be  removed 
from  office.    Tullar's  Kst.,  417. 
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EXEMPTIONS. 

1,  Debugs  exempHan — Appeal  bond — Mortgage — Act  of  April  9^ 
1849,  P.  L.  533.  An  appeal  bond  is  subsidiary  to  the  judgment 
app^ed  from,  and  the  question  whether  or  not  the  exemption 
allowed  by  the  Act  of  April  9, 1849,  sec.  1,  P.  L.  533,  can  be  clidmed 
on  an  execution  upon  the  judgment  in  an  action  upon  the  hoad  is 
to  be  decided  with  regard  to  the  nature  of  the  original  action. 

If  the  original  action  sounded  in  tort  and  the  defendant  was  not 
entitled  to  his  exemption  therein,  then  he  and  his  surety  cannot 
claim  the  exemption  in  an  action  on  the  appeal  bond;  whereas  if 
the  original  action  sounded  in  contract  and  the  defendant  would 
have  been  entitled  to  claim  the  exemption  therein,  that  right  still 
remains  in  an  action  on  the  appeal  bond,  Imless  such  right  has 
been  lost  through  fraud,  deception  or  other  reasons  recognised 
as  sufficient  in  law,  and  even  then  the  right  of  the  surety  would 
not  be  affected,  unless  he  were  a  party  to  the  fault. 

Where  the  original  suit  is  upon  a  mortgage  the  surety  upon  the 
appeal  bond  is  not  entitled  to  the  debtor's  exemption.  Penna. 
Co.  for  Ina.  on  Lives,  ete.,  v.  Bniner,  358. 

EXPERTS. 

1.  Comparison  of  hands — Handwriting— Evidence — Opinion  of 
witness— Act  of  May  15, 1895,  P.  L.  69.   Berkley  v.  Maurer,  171, 

FALSE  ARREST. 

1.  Ejection  of  passenger— Dining  car  waiter — Railroads — Passen^ 
ger — Carriers.   Perry  v.  Penna.  B.  B.  Co.,  591. 

FALSE  PRETENSE,  see  Criminal  Law. 

FINDINGS  OF  FACT. 

1.  Evidence— Appeals— Equity,   Meyers  v.  Bitter,  590. 

2.  GifP—Eviderice—Orphans'  court.   Hirsh's  Est.,  367. 

3.  Practice,  0.  C— Appeals— Gift.    FuUer's  Bst.,  417. 

4.  StattUe  of  limitations — Charge  on  land — Acts  of  March  27, 1713, 
1  Sm.  L.  76,  and  April  27, 1855,  P.  L.  d6S— Demand  or  acknowledg- 
ment within  twenty-one  years.   DeHaven's  Bst.,  382. 

FOREIGN  ATTACHMENT. 

1.  Judgment — Principal  and  surety— Bankruptcy.  Bice  v. 
NirdUnger,  238. 

FOREIGN  CORPORATIONS,  see  Corporations. 

FRAUD. 

1.  Attorney  at  law — Professional  conduct— Interference  with 
order  of  support— Assignment  of  interest  in  estate.  Beese's  Bst.,  72. 
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FRAUD— continued. 

2.  Fraud  on  depositor—Banks  and  hankmgSfndenoe—Kaase 
for  jury.   Bos  ▼.  People's  Nat.  Bank,  388. 

GAMBLING. 

1.  Gambling  transactions— Contracts — Payment  of  losses — Re- 
covery hack.   Sutterlj  ▼.  Fleshinan»  131. 

GIFTS. 

1.  Evidence — Findings  of  fact — Orphans*  court.  A  finding  of 
fact  by  the  orphans'  court  that  money  alleged  to  have  been  a  loan 
to  the  decedent  was  in  reality  a  gift,  if  based  upon  sufficient  and 
competent  evidence,  will  not  be  disturbed  by  the  appellate  court 
in  the  absence  of  clear  error.   Hirsh's  Bst.,  367. 

2.  Gift  autre  vie — Trusts  and  trustees — Vested  estates — WUls, 
Bennett's  Bst.,  579. 

3.  Practice,  0.  C. — Findings  of  fadr-'Appeals.    Fuller's  Ist.» 
.    417. 

GROUND  RENTS. 

1.  Failure  to  pay  taxes — Action  against  owner.  Where  an  owner  of 
bmd  charged  with  a  ground  rent  fails  to  pay  the  taxes  assessed  on 
the  land,  and  subsequently  defaults  on  the  ground  rent,  and  the 
owner  of  the  groimd  rent  obtains  judgment  for  the  arrears,  and 
at  a  sheriff's  sale  imder  the  judgment  buys  the  land,  and  in  order 
to  save  the  property  pays  the  arrears  of  taxes,  he  may  in  an  action 
of  assumpsit  against  the  former  owner  recover  the  amount  of  the 
taxes  which  the  former  owner  should  have  paid.  In  such  a  case 
it  is  immaterial  that  the  nominal  purchaser  at  the  sheriff's  sale 
was  not  the  owner  of  the  ground  rent,  if  it  appears  that  the  pur- 
chaser bought  the  land  for  the  benefit  of  the  owner.  The  suit 
may  be  brought  in  the  name  of  the  owner  of  the  ground  rent. 
Presby.  Minister's  Fund  ▼.  Fols,  303. 

HANDWRITING. 

1.  Comparison  of  hands— Experts— Evidence — Opinion  of  witr 
ness—Act  of  May  15, 1895,  P.  L.  69.   Berkley  v.  Maurer,  171. 

fflGHWAYS. 

1.  Sidewalks — Municipal  lien— Cities  of  the  third  doss— State' 
ment  of  daim— Affidavit  of  defense— Acts  of  May  23,  1889,  P.  L. 
277,  May  16, 1891,  P.  L.  75,  and  June  4,  1901,  P.  L.  364-Oumer. 
ship  of  street— Life  estate.    York  City  v.  Beitsel,  194. 

2.  Widening  street — Road  law — Petition— Estoppel— Borough — 
Paving— Cartway— Sidewalk — Release  of  damages — Act  of  April  23, 
1889,  P.  L.  44.   McMarlin  ▼.  Butler  Boro.,  20. 
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HUSBAND  AND  WIFE. 

1.  Agreement  of  eepcaraJtUm — CovenarUa.  A  valid  agreement 
may  be  made  which  provides  for  the  separation  of  husband  and 
wife,  and  for  a  stipulated  allowance  for  her  support  where  the 
separation  is  inevitable  and  inmiediate,  and  the  validity  of  such 
covenants  has  been  established  by  repeated  decisions.  They  are 
to  be  disposed  of  as  contractual  covenants  without  regard  to  their 
sentimental  source,  and  are  to  be  enforced  and  defended  against 
as  any  other  covenant. 

In  an  action  by  a  wife  against  her  husband  to  recover  a  weekly 
allowance  provided  for  in  articles  of  separation,  an  affidavit  of 
defense  is  sufficient  which  avers  that  the  plaintiff  in  violation  of 
covenants  of  the  agreement  had  the  defendant  arrested  for  non- 
support,  had  molested  and  annoyed  him  on  the  street,  had  threat- 
ened him,  had  circulated  imtrue  stories  about  him,  and  had  piu*- 
chased  goods  and  merchandise  in  his  name,  and  had  endeavored 
to  persuade  those  from  whom  she  had  purchased  to  harass  and 
sue  the  defendant.    Shimp  ▼.  Oray,  542. 

2.  Allowance  to  toife—Lunacy—'Act  of  May  28,  1907,  P.  L.  292 
— Receiver— Appointment  of  receiver,   Parke's  Case*  531. 

3.  Attorney  at  law — Professional  conduct — ItUerference  with 
erder  of  support—Assignment  of  interest  in  estate,   Reese 's  1st. ,  72. 

4.  Decedents*  estates — Tenant  by  curtesy — Possession — Partition 
— Denial  of  title — Adverse  possession— Evidence.  Sanders's  lit., 
77. 

5.  Husbandas  agent— Married  women.  Miller  ▼.  Kullesowios, 
39. 

6.  lAdbility  for  necessaries — Provision  for  wife.  Where  a  hus- 
band has  separated  from  his  wife  and  has  started  proceedings  for  a 
divorce,  but  in  the  meantime  pa3m  over  to  her  for  her  maintenance 
one-half  of  his  income  of  $6,000  to  $7,00^,  and  advertises  that  he 
will  not  be  liable  for  her  debts,  a  furrier  with  whom  the  husband 
and  wife  had  no  prior  dealings  cannot  charge  the  husband  for  a 
bill  of  S225  worth  of  furs  piu*ohased  by  the  wife  and  delivered  to 
her  after  the  separation. 

The  obligation  of  the  husband  for  necessaries  supplied  to  the 
wife  during  coverture  arises  from  the  law  regardmg  her  as  his 
agent  for  that  purpose;  and  hence  his  assent  is  implied  to  all  con- 
tracts of  this  kind,  made  through  her  during  cohabitation.  If 
the  husband  has  separated  from  his  wife  and  has  made  ample  provi- 
sion for  her,  the  law  will  presume  that  the  agency  has  ceased,  and 
whoevCT  deals  with  the  wife  does  so  at  his  peril.  Allen  ▼.  Bieder, 
534. 

ILLEGITIMATES. 

1.  Illegitimate  child — Negligence — Infant — Parent  and  Mld^ 


Digitized  by 


Google 


682  INDEX. 

ILLEGITIMATES— am«nucd. 

Act  ofJvly  10, 1901,  P.  L.  639.   Thomptoii  ▼•  D.,  L.  *  W.  E.  E. 
Co.,  617. 

INDICTMENT. 

1.  Criminal  tcno-^alae  pretense — PartnerMp,  Com.  ▼•  Zim- 
merman,  246. 

2.  Keeping  disorderly  house — Action  of  proprietor-'Efridenee — 
Criminal  lato^Act  of  March  31,  1860,  P.  L.  382.  Com.  ▼.  Soo 
Hoo  Doo,  249. 

INFANTS. 

1.  Negligence— Contributory  negligence— Question  for  jury— 
Parent  and  child— Illegitimate  child— Act  of  July  10,  1901,  P.  L. 
639.   Thompson  ▼.  D.,  L.  *  W.  B.  E.  Co.,  617. 

INJUNCTIONS. 

1.  Equity — Mistake  as  to  looaition  of  uhM — Trespass— BiOr-'Cross 
biU.   Wagner  ▼.  King,  292. 

INTEREST. 

1.  Payment— Involuntary  paymentr— Duress — ProtesL  Lowon- 
stein  ▼.  Baehe,  552. 

2.  Relinquishment  of  interestr-iJustice  of  the  peace — Philadelphia 
magistrate— Jurisdictiar^—AmounL   BalUncall  ▼.  Kito,  428. 

INTERPLEADER. 

1.  Equity— Equitable  assignment — Trusts  and  trustees.  Where 
a  person  receives  and  hdds  nioney  for  the  epeea&e  purpose  of 
paying  it  over  to  a  contractor  after  certain  work  is  completed, 
the  transaction  constitutes  an  equitable  assignment  of  the  fund, 
and  after  such  work  has  been  properly  comi^eted,  the  assignment 
cannot  be  revoked  by  the  party  making  it,  and  the  person  holding 
the  money  is  not  entitled  to  an  interpleader  when  suit  is  Iwou^t 
against  him  by  the  contractor  to  secure  payment  of  the  fund. 
Warrington  v.  Mongol,  362. 

INSURANCE. 

L  Fire  insurance — Principal  and  agen^—AppKeatioft—NegU' 
gence  of  agent — Mistake  of  company.  Where  a  person  permitB  a 
fire  policy  to  expire,  and  a  month  thereafter  signs  an  implication 
for  a  new  pcdioy,  and  delivers  it  to  the  prep^  agent  of  the  insurance 
company,  and  at  the  same  time  pays  to  the  ag^t  a  surv^  fee, 
and  the  agent  neglects  to  deliver  the  api^cation  to  the  company, 
and  the  company  by  mistake  levies  an  assessment  iriiich  bodi  the 
insured  and  the  agent  thought  was  on  the  new  policy  whereas  it 
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was  for  a  loss  during  the  interval  when  there  was  no  insurance, 
the  company  will  be  liable  for  the  burning  of  the  building  described 
in  the  application,  althou^  no  policy  in  fact  had  been  issued  to 
the  applicant.  Stewart  ▼•  Olade  Mill  Mut.  Firt  Ins.  Co.,  472. 
2.  Payment  €f  premivm9'--Bankrupic^ — Receiver — Mistake  as 
to  title — Personal  KabUiiy  of  receiver.  SimiNion  ▼•  Kerkeslagtr, 
347. 

JUDGMENTS. 

1.  Confession  of  judgment — Amount  of  damages — Assessment 
of  damages.  Where  a  judgment  under  a  warrant  of  attorney  con- 
tained in  a  bond,  is  entered,  not  for  the  amount  of  the  penalty, 
but  for  the  amount  of  the  real  debt,  such  entry  of  judgment  is 
irregular,  inasmuch  as  it  should  have  been  entered  in  the  amoimt 
of  the  penalty  of  the  bond  to  be  released  upon  the  payment  of  the 
amount  actually  due;  but  if  the  record  shows  on  its  face  the 
amount  of  the  penalty,  and  the  amount  owing  is  not  denied,  and 
there  is  no  other  defense,  the  court  will  permit  the  record  to  be 
amended  so  as  to  conform  to  the  proper  practice. 

Where  a  judgment  is  entered  under  a  warrant  of  attorney  con- 
tained in  a  bond  in  which  a  specified  amount  of  money  is  stated  as 
a  penalty,  the  plaintiff  may  issue  execution  without  a  scire  facias 
on  the  judgment,  or  a  motion  to  the  court  for  leave.  W.  H.  Keech 
Co.  ▼.  O'Herron,  108. 

2.  Conspiracy  —  Parties  —  Jointwrong — Pleading — Evidence. 
Savings  Deposit  Bank  v.  Beynier,  1. 

3.  Foreign  attachment— Bankruptcg — Principal  and  surety.  Biee 
▼.  Nirdlinger,  238. 

4.  Opening  judgment — Practice,  C.  P. — Rules  of  court— BUI  of 
particulars—Appeals— Ad  of  May  20, 1891,  P.  L.  101.  Ooldsttin 
V.  FritEius,  219. 

5.  PraOice,  C.  P.— Case  cited.  Buffalo,  Boeh.  *  Pittsburg 
By.  Co.  V.  Union  Twp.,  266. 

JURISDICTION.  J.  P. 

1.  Justice  of  the  peace — Philadelphia  magistrate — Jurisdiction — 
Amount — Interest — Relinquishment  of  interest.  Ballingall  v. 
Kite,  428. 

JURISDICTION,  0.  C. 

1.  Partition—Tenant  by  curtesy.   Sanders's  lst.|  77. 

JURISDICTION  SUPERIOR  COURT. 

1.  Courts— Supreme  Court.   DeHaven's  Ist.,  382. 

2.  Practice— Affidamt  of  dtfense— Supplemental  affidavit  of 
defense— Appeals.   Shimp  v.  Oraj ,  542. 
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JURISDICTION  SUPREME  CX)URT. 

1.  Courts-— Superior  Court.   DeHaTen's  bt.,  3S2. 

JURY  AND  JUROR. 

1.  Withdrawal  of  juror — Record  of  magidrate — Improper  f»- 
marks  of  district  attorney— Criminal  law— Perjury.  Com.  ▼• 
WillUnui,  326. 

JUSTICES  OF  PEACE. 

1.  Philaddphia  magistrate-jurisdiction — Amount — Interest — 
Relinquishment  of  interest.  Where  the  record  of  a  magistrate  in 
Philadelphia  county  shows  that  the  magistrate  granted  judgment 
for  $100  with  interest  and  costs,  without  specif3ring  the  amount 
of  interest,  and  that  this  was  done  in  the  presence  of  the  plainti£F 
and  without  any  relinquishment  of  interest  by  the  plaintiff,  and 
subsequently  the  case  ifr  appealed  and  the  court  of  common  pleas 
on  a  rule  to  dismiss,  and  after  depositions  taken,  finds  as  a  fact 
that  the  plaintiff  demanded  before  the  magistrate  an  amount  in 
excess  of  the  latter's  jurisdiction,  the  Superior  Court  on  an  i^peal 
from  an  order  dismissing  the  proceedings  will  not  revise  the 
finding  of  the  lower  court,  and  will  sustain  the  order  made  by  it. 

The  rule  that  a  plaintiff  in  a  suit  before  a  justice  of  the  peace 
cannot  make  a  demand  of  less  than  the  sum  due  him,  in  order  to 
give  the  magistrate  jurisdiction,  does  not  apply  to  interest,  as  the 
plaintiff  may  relinquish  that  as  it  is  no  part  of  the  cause  of  action 
to  be  litigated;  but  if  he  does  not  relinquish  it,  and  permits  the 
magistrate  to  enter  judgment  in  his  presence  for  principal  and 
interest,  bringing  the  aggr^ate  amount  above  the  magistrate's 
jurisdiction,  he  will  not  be  Me  to  sustain  the  proceedings  when 
removed  to  the  common  pleas  on  appeal.  The  relinquishment  of 
interest  cannot  be  made  for  the  first  time  in  the  common  pleas. 
BallinffaUv.  Kite,  428. 

LACHES. 

1.  Equity—Sale  of  business — Agreement  not  to  do  business — 
Estoppel.   Ebert  ▼.  Kaufmann,  491. 

LANDLORD  AND  TENANT. 

1.  Covenant  for  quiet  enjoymerUr-^viction.  The  implied  covenant 
for  quiet  eqjoyment  in  a  lease  is  broken,  where  the  lessee,  without 
fraud  or  collusion  after  a  suit  has  been  brought  against  him  by  a 
third  person  asserting  a  paramount  title,  yields  possession  to  such 
person,  and  on  the  trial  of  an  issue  between  him  and  the  landlord 
proves  that  the  third  person  had  titie  paramount. 

Where  a  lessee  is  evicted  from  a  portion  of  the  land  demi9ed,  he 
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may  in  an  action  against  him  by  the  landlord  to  recover  rent  which 
had  accrued  after  the  eviction  set  up  the  eviction  as  a  defense, 
although  the  deeds  of  both  the  lessor  and  the  person  having  the 
paramount  title  to  the  portion  of  the  land  from  which  the  lessee 
was  evicted  are  of  record.  In  such  a  case  the  lessee  has  a  right  to 
rely  upon  the  lessor's  representations  as  to  the  location  of  the 
demised  premises  and  the  covenant  of  quiet  enjoyment,  and  is 
under  no  duty  to  search  the  records  to  ascertain  whether  the  lessor 
had  good  title.   Wilson  ▼.  8al«,  566. 

2.  Evictum — Rent.  Where  a  lessee  is  evicted  from  the  most 
valuable  portion  of  the  land  demised,  he  cannot  subsequently 
be  compelled  to  pay  any  portion  of  a  quarter's  rent,  where  it 
appears  that  distraint  had  been  made  for  the  entire  quarter's  rent, 
and  the  lessor  offers  no  evidence  from  which  the  jury  could  ascer- 
tain the  proportionate  rental  value  of  the  premises  retained  by 
the  lessee.    Wilson  t.  Sale,  566. 

3.  Parol  mdence---Endence----IjOC(ai(m  of  land.  Parol  evidence 
may  be  given  to  explain  a  written  lease  so  far  as  to  give  locality 
and  identity  to  the  subject-matter,  and  apply  the  contract  to  it. 
Wilson  ▼•  Sale,  566. 

4.  Pnndpd  and  8turely--Bond--Bailment — Distress.  A  landlord 
levied  for  rent  in  arrear  upon  the  household  goods  of  his  tenant,  and 
also  upon  two  hearses  and  a  casket  wagon  which  the  tenant  held 
as  bailee.  Subsequently  the  tenant  became  bankrupt  and  claimed 
as  his  exemption  the  household  goods  which  had  been  levied  upon. 
Subsequently  the  tenant's  father,  in  order  to  release  the  household 
goods,  gave  a  bond  to  the  landlord,  the  condition  of  which  was  that 
the  obligor  should  pay  any  difference  between  the  amount  the 
landlord  should  receive  from  the  trustee  m  bankruptcy  and  the 
amount  of  rent  due.  The  bond  further  stated  that  it  was  the  pur- 
pose and  intent  of  the  parties  that  unless  the  landlord  should 
receive  from  the  trustee  his  entire  rent  claim,  the  obligor  should  pay 
the  same,  or  any  portion  thereof  not  paid  to  the  landlord  from  the 
bankrupt's  estate.  The  trustee  in  bankruptcy  disclaimed  the 
hearses  and  casket  wagon  and  thereafter  the  landlord  assigned  the 
bond  to  the  bailors  of  the  hearses  and  casket  wagon,  who  paid  him 
the  full  amount  of  his  rent.  Prior  to  this  assignment  the  obligor 
notified  the  landlord  that  he  would  insist  upon  the  latter  exhaust- 
ing the  remedy  he  had,  by  a  lien  upon  the  property  on  the  premises, 
including  the  hearses  and  wagon.  Held,  (1)  that  the  fact  that  the 
trustee  disclaimed  the  hearses  and  wagon  did  not  affect  the  suret/s 
obligation  to  pay  according  to  the  plain  and  unmistakable  terms 
of  the  bond;  (2)  that  the  bailors  of  the  hearses  and  casket  wagon 
had  an  equity  to  have  the  tenant's  own  property  first  api^ed  to 
payment  of  the  rent;  and  (3)  that  as  betwe^  the  equity  of  the 
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surety  and  the  equity  of  the  bailors  of  the  hearses  and  casket 
wagon,  the  latter  equity  was  superior.  Johnston  t.  Shopard, 
203. 

6.  Use  of  prvocUe  ways — Tresfpasa — Posting  land  —  Ad  of 
April  14, 1905,  P.  L.  169.  Where  an  owner  of  land  leases  dwdling 
houses  therecm,  under  leases  ccmtaining  covenants  that  the  lessee 
will  not  "  use,  allow,  su£fer,  or  permit  the  use  of  the  lands,  or  the 
private  way  or  road  throu^  or  over  the  lands  to  said  house  for 
any  purpose  than  that  of  ingress  or  egress  from  and  to  the  public 
road  for  said  lessee  and  the  members  of  his  family,  and  to  do  no  act 
or  thing  ....  whereby  the  public  might  be  invited  or  allowed  to 
go  or  trespass  on  the  ground  of  the  lessor,"  a  person  who  delivers 
goods  purchased  by  a  lessee  is  not  a  trespasser  on  the  private  way; 
nor  does  he  become  a  trespasser  by  soliciting  orders  from  the  lessee 
to  whom  he  has  delivered  goods  previously  bought;  but  he  will 
become  a  trespasser  if  he  uses  the  private  way  for  taking  orders 
from  other  persons  in  the  settlem^t;  and  if  the  land  has  been 
posted  under  the  Act  of  April  14, 1905,  P.  L.  169,  he  will  be  liable 
for  the  penalty  imposed  by  the  act  if  he  takes  such  orders  from 
other  persons.   Com.  v.  Shapiro,  96. 

LEASES. 

1.  Bailment— Conditional  sale.  Nat.  Cash  Beglftar  Co.  v. 
Shurber,  187. 

2.  Option  to  purchase— Bailment.   Bam«tt  v.  Fein,  423. 

LICENSES. 

1.  License  tax  contract — Telephone  companies— Boroughs — Cor* 
porations,  Coehranton  Boro.  v.  Cochranton  Telephone  Co.t 
146. 

UENS. 

1.  Lien  for  charges — True  ownership  of  goods — Wrongful  cowkt* 
sion — Warehouses.   Istty  Co.  ▼•  Diok,  610. 

2.  Statute  of  limitations — Charge  on  land — Acts  of  March  27, 
1713,  1  Sm.  L,  76,  and  AprU  27,  1855,  P.  L.  368— Demand  or  ach 
knowledgment  within  twentg-ane  years— Findings  of  facL  De- 
Haven's  1st.,  382. 

LIFE  ESTATES. 

1.  Municipal  UenSidewaQcs— Cities  of  the  third  dass— States 
ment  of  daim—Affidant  of  defense— Acts  of  May  23, 1889,  P.  L.  277, 
May  16,  1891,  P.  L.  75,  and  June  4,  1901,  P.  L.  9Mr-Oummhip 
of  street.   York  City  ▼.  Beitiel,  194. 
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LIQUOR  LAW. 

1.  Qualification  of  appHcarU'-Citizenakip — Revocation  of  licenae 
—Ad  of  May  13,  1887,  P.  L,  108-  An  alien  who  has  merely  de- 
dared  his  intention  to  bec<»ne  a  citizen  of  the  United  States,  and 
to  renounce  his  former  allegiance,  is  not  qualified  to  hold  a  liquor 
license  under  the  Act  of  May  13,  1887,  P.  L.  108,  which  provides 
that  such  licraises  ''  shall  (mly  be  granted  to  citizens  of  the  United 
States; ''  and  this  is  the  case  although  the  constitution  and  law 
of  the  state  where  the  declaration  had  been  n^e  provides  that 
persons  who  make  such  declaration  shall  enjoy  all  the  privileges 
of  citizens,  inchiding  the  right  to  vote  and  the  right  to  hold  a  liquor 


The  court  of  quarter  sessions  has  the  power  to  revoke  a  retail 
liquor  license  granted  to  an  alien  upon  his  representation  that  he 
was  a  naturalized  citizen  of  the  United  States;  and  this  is  so  al- 
thoui^  such  representation  may  have  been  n^e  in  good  faith. 
Trimble's  License,  370. 

2.  TranrferofliceMe — Appeal.  An  order  of  the  court  of  quarter 
sessicxis  refusing  to  transfer  a  liquor  license  for  the  reason  that 
the  statutory  provisions  relative  to  such  a  transfer  had  not  been 
complied  with,  will  not  be  reversed  on  an  appeal  by  the  owner  (A 
the  licence,  where  the  appellant  does  not  print  in  his  paper-book 
the  petition  for  transfer,  and  there  is  nothing  in  the  record  to  show 
that  the  reason  assigned  by  the  lower  court  was  not  well  foimded, 
or  that  the  appellant  was  such  a  party  aggrieved  as  was  entitied 
to  an  i^peal.   Trimble's  Lieense,  370. 

LOCAL  AND  SPECIAL  LEGISLATION. 

1.  Constitutional  law — Courts — Remedies — Act  of  July  2,  1901, 
P.L.WI^Roadlaw.  Karl  v.  Ryan,  448. 

LUNACY. 

1.  Act  of  May  28,  1907,  P.  L.  292— fieoewer— Appointment  of 
receiver— Allowance  to  wife.  Under  the  Act  of  May  28, 1907,  P.  L. 
292,  it  is  within  the  sound  discretion  of  the  court  of  common  pleas 
to  appoint  a  temporary  receiver  of  the  estate  of  an  insane  or  feeble- 
minded person,  and  to  direct  that  out  of  an  estate  of  S240,  $3.00 
a  week  should  be  paid  to  the  wife  of  the  lunatic,  and  $1.75  per 
we^  to  the  poor  district  responsible  for  his  support  In  an  insane 
aEfylum.    Parke's  Case,  531. 

2.  Practice,  0.  C. — Decree  ^of  distrOyution — Modification  of  decree 
—Appeal.   Lefever's  Ist.,  289. 

MAGISTRATES. 

1.  Philadelphia  magistrate— Justice  of  the  peaces-Jurisdiction-^ 
Amount — ItUerest — ReUnquishm/ent  of  interest.  BalUngall  t« 
Kite,  428. 
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HARRIED  WOMEN. 

1.  Hwband  as  agent.  When  in  the  makmg  of  a  parol  contract 
both  husband  and  wife  join  in  the  negotiation  and  the  w<Mrk  con- 
templated by  and  done  under  the  contract  involves  exclusively 
the  improvement  of  the  estate  of  the  wife,  the  presumption  is 
that  the  contract  is  made  on  behalf  of  the  wife,  and,  in  the  absence 
of  an  express  stipulation  that  she  shall  be  liable  only  jointly  with 
her  husband,  an  action  may  be  maintained  against  her  alone. 
Miller  V.  KullesowicB,  39. 

MASTER  AND  SERVANT. 

1.  CompenaatUm-— 'Evidence — Caee  for  jury.  In  an  action  against 
an  executrix,  who  was  sole  legatee  of  her  husband,  to  recover 
compensation  for  services,  where  the  plaintiff  testifies  positively, 
although  contradicted  by  the  defendant,  that  immediately  after 
the  decedent's  death  the  defendant  promised  to  pay  him  the  same 
compensation  that  he  received  from  the  decedent,  which  was  a 
certain  amoimt  per  week  and  a  certain  stated  extra  compoisation 
at  the  end  of  the  3rear,  and  the  plaintiff's  testimony  as  to  the  extra 
compensation,  there  bemg  no  dispute  about  the  weekly  wages, 
is  corroborated  to  some  extent  by  declarations  of  the  executrix, 
and  by  the  fact  that  plaintiff  did  night  work  as  an  extra  service, 
the  case  is  for  the  jury,  and  if  a  verdict  and  judgment  is  rendered 
for  plaintiff  it  is  error  for  the  court  to  set  it  aside  and  enter  judg- 
ment for  defendant  non  obstante  veredicto.  McCarthy  v.  Mur- 
ray, 482. 

2.  Fellow  servant — Negligence — Railroads — Dangerous  place  to 
work — Tunnel— 'Engineer — Train  dispatcher.  Miller  v.  Lehigh 
Valley  B.  B.  Co.,  625. 

3.  Negligence — Dangerous  machine — Duty  to  instruct.  Kesara 
▼.  8.  A  L.  Bubber  Co.,  298. 

4.  Salesman — Commission  on  sales — Profits — Case  for  jury.  In 
an  action  by  a  salesman  against  his  employer  to  recover  compen- 
sation for  services,  it  appeared  that  the  plaintiff  received  a  salary 
from  the  defendant,  and  had  in  addition  a  contract  which  pro- 
vided as  follows:  **  It  is  further  agreed  that  should  the  total  sales 
for  the  year  exceed  S50,000 ''  the  defendant  should  pay  the  plain- 
tiff "a  further  remuneration  of  5%  on  such  excess,  provided, 
however,  that  the  total  sales  should  show  a  profit  of  20%  average, 
or  total  profit  of  S10,000."  Plaintiff  testified  that  the  defendant 
refused  to  furnish  him  the  cost  prices  of  goods,  and  from  time  to 
time  told  him  to  sell  at  the  prices  given  him,  and  that  if  he  did 
so  sell  he  would  be  safe  in  having  a  sufficient  margin  of  profit  on 
such  sales  to  earn  his  commission.  Plaintiff  sold  goods  to  the 
amount  of  $63,000.  The  defendant  claimed  that  the  profits  were 
to  be  nacertained  by  taking  the  difference  between  the  cost  of 
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goods  plus  the  total  expense  of  ccmducting  the  business,  and  the 
gross  receipts.  Plaintiff  claimed  that  profits  meant  the  difference 
between  the  cost  price  of  the  goods  and  the  selling  price.  There 
was  evidence  that  the  defendant  had  at  tunes  adopted  this  con- 
struction of  the  contract.  Hddy  that  the  question  as  to  the  mean- 
ing  of  the  contract  was  under  sJl  the  cu*cumstances  a  question  for 
the  jury,  and  that  a  verdict  and  judgment  for  plaintiff  should  be 
sustained.    Miller  ▼.  Eichberg,  435. 

6.  Trespass — Railroads— Passenger — AssauU  by  trainmen.  For 
a  willful  or  intentional  trespass  by  an  employee  outside  of  the  line 
of  his  duty  under  his  ^nployment,  the  employer  is  not  responsible 
even  though  it  be  conunitted  while  the  servant  was  in  the  course 
of  his  employment;  but  in  the  latter  case  its  willful  and  separate 
character  must  appear. 

Wherts  two  passengers  have  alighted  from  a  train,  and  while 
proceeding  along  the  station  platform  are  pursued  by  the  baggage 
master  and  the  ccHiductor  of  the  train  which  they  left,  and  wan- 
tonly and  maliciously  assaulted,  they  cannot  recover  damages 
from  the  railroad  company  for  the  injuries  sustained,  inasmuch  as 
the  acts  oi  the  trainmen  were  outside  of  the  scope  and  the  range 
of  their  employment.    Oreb  ▼.  P«ima.  B.  B.  Co.,  61. 

MECHANICS'  LIENS. 

1.  Notice  to  owner— Ad  of  June  4,  1901,  P.  L.  431.  Where  a 
subcontractor  files  a  mechanic's  lien  against  a  building,  naming 
a  husband  as  the  owner,  when  in  fact  the  wife  of  the  man  named 
was  the  real  and  recorded  owner,  and  subsequently  the  lien  is 
amended  so  as  to  name  the  wife  as  owner,  but  without  any  service 
up<Mi  her  of  the  notice  and  sworn  statement  required  by  the  Act 
of  June  4, 1901,  P.  L.  431,  and  it  appears  that  the  wife  did  nothing 
which  indicated  any  ratification  of  any  act  of  her  husband,  the 
lien  cannot  be  sustained,  and  if  a  sci.  fa.  issues  thereon,  and  the 
wife  accepts  service  thereof,  she  may,  notwithstanding  the  accept- 
ance of  service,  have  the  lien  struck  off,  or  if  the  case  goes  to  trial, 
have  a  nonsuit  entered  in  her  favor.   Miller  v.  Fits,  582. 

2.  Notice  to  ovmer-Svbcontractor — Act  of  June  4,  1901,  P.  L. 
431.  The  notice  required  to  be  given  by  a  subcontractor  to  the 
owner  under  the  mechanics'  lien  Act  of  June  4,  1901,  P.  L.  431, 
must  set  forth  the  contract  and  the  amount  alleged  to  be  still  due 
"  and  how  made  up."  This  provision  is  obligatory  on  him  who 
would  claim  the  benefits  of  the  statute.  Compliance  with  that 
which  is  specifically  directed  is  necessary  to  secure  a  lien.  Sub- 
stantial o(mformity  will  not  answer  as  to  that. 

A  notice  is  insufficient  which  avers  that  the  contract  was  partly 
verbal  and  partly  written,  but  does  not  set  forth  the  written  orders, 
Vol.  xu— 44 
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or  show  what  part  was  written,  or  what  part  was  oral,  and  does 
not  show  the  quality,  quantity  and  price  of  the  several  bUls  of 
materials  furnished.   Hart  ▼.  L.  V.  B.  B.  Co.^  224. 

MINES  AND  MINING. 

1.  Coal— Sale  of  coal  in  place — ConMructum  of  instrumerU — 
Abandonment,  The  technical  words  "  grant,  bargain  and  sell "  or 
then-  equivalent  are  not  necessary  to  pass  the  title  to  coal  in  place 
if  from  language  of  the  whole  instrument  the  intention  to  sell  is 
apparent. 

A  lease  or  demise  of  all  the  coal  in  a  tract  of  land  with  a  rig^t  to 
mine  and  take  away  the  same  is  a  sale  of  the  coal  in  place. 

Whether  the  instrument  be  called  a  lease  or  deed  all  of  its  pro- 
visions must  be  taken  into  consideraticm  to  ascertain  the  intent  of 
the  parties.  If  from  that  consideration  the  intention  of  tiie  partieB 
is  found  to  have  been  to  make  a  sale,  their  contract  will  be  so 
interpreted.  And  where  this  intention  is  clear  the  construction  ot 
the  instrument  is  not  affected  by  the  fact  that  compensation  is 
stipulated  for  a  fixed  price  per  ton  or  at  a  gross  sum  for  the  whde 
price,  nor  that  the  compensation  is  called  r^it  or  royalty. 

Where  the  consideration  for  the  agreement  is  to  be  determined 
by  the  output  of  the  mine  the  law  implies  a  covenant  on  the  part 
of  the  grantee  that  he  will  prosecute  the  w(»*k  with  reasonable 
diligence,  so  that  the  grantor  may  receive  the  compensation 
which  was  in  view  when  the  agreement  was  made.  Tliat  the 
grantor  did  not  protect  himself  by  a  requirement  for  a  minimum 
production  from  the  mine  does  not  change  the  character  of  the 
instrument. 

Abandonment  as  to  a  perfect  title  can  be  affirmed  on  a  state 
of  facts  sufficient  to  raise  an  estoppel  or  where  possession  has  been 
acqmred  and  held  imder  a  claim  of  title  by  limitaticm. 

Abandonment  is  ordinarily  a  question  of  intention.  There  must 
be  an  intention  to  abandon  as  well  as  an  actual  abandonment  of 
property,  and  where  the  character  of  the  transaction  depends  on 
the  intent  of  the  party  it  is  competent  for  him  to  testify  what  his 
intention  was.    Arnold  t.  Cramer,  8. 

MISTAKES. 

1.  Evidence — HandwriHng-'Expert8--Compaina(m  of  hands — 
Opinion  of  witness— Act  of  May  15,  1895,  P.  L.  69.  B«rkl«y  ▼. 
Maurer,  171. 

2.  Mistake  of  company — Negligence  of  agerU — Insurance — Fire 
instarance — Principal  and  agent — ApplicaHan,  Stewart  ▼.  OUde 
Mill  Mut.  Fire  Ins.  Co.,  472. 

3.  Mistake  as  to  title— Bankruptcy— Beceiver-^Insurance^Pau* 
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ment  of  preimuma — Perdond  licirilUy  cf  remver.    Simpson  ▼. 
Kerketlmger,  347. 

MORTGAGES. 

1.  AUomey*8  commissions — Discretion  of  court — Appeals.  The 
action  of  the  common  pleas  in  refusing  to  strike  off  the  attorney's 
commission  in  the  assessment  of  damages  in  a  mortgage  fore- 
closure proceeding,  will  not  be  set  aside  unless  this  be  so  plainly 
erroneous  as  will  amount  to  abuse  of  discretion.  Such  an  applica- 
tion is  an  appeal  to  the  equitable  jurisdiction  of  the  court  whose 
duty  it  is  to  weigh  the  testimony,  determine  the  facts  and  exercise 
a  sound  discretion  in  the  premises.   Jones  ▼.  McDowell,  42. 


MUNICIPAL  LAW. 

1.  MvnicipaliHes-— Sewer  inlet — Contributory  negligence — Push- 
ing baby  carriage  in  street — Negligence.   Bementer  t.  Phila.»  354. 

2.  Municipaliiies — Sewers — Connection  of  sewers — Ordinances  of 
(he  city  qf  PhUaddphict—Act  of  May  16, 1891,  P.  L.  75.  The  Phila- 
delphia ordinance  of  March  9,  1867,  p.  68,  imposing  a  charge  of 
$7.50  for  a  permit  to  connect  with  the  sewer  was  repealed  by  the 
ordinance  of  March  30,  1889,  p.  142,  which  imposed  a  charge  of 
$4.00  for  such  permit,  and  the  latter  ordinance  was  in  turn  re- 
pealed by  the  ordinance  of  March  30, 1895,  p.  61,  providing  charges 
regulated  according  to  various  kinds  of  paving,  and  imposing  a 
charge  of  $1.00  for  a  permit  where  the  street  is  impaved. 

The  Philadelphia  ordinance  of  March  9, 1867,  which  imposes  a 
charge  of  $7.50  for  a  permit  to  connect  with  a  sewer,  where  the 
party  applying  had  not  contributed  to  the  original  construction  of 
the  sewer,  and  a  charge  of  $3.00  where  the  party  had  contributed 
to  the  construction,  is  invalid  either  as  an  exercise  of  the  police 
power,*  or  of  the  taxing  power,  inasmuch  as  it  involves  an  unfair 
and  improper  classification. 

If  a  property  has  been  benefited  by  the  construction  of  a  sewer 
it  may  be  compelled  to  contribute  to  such  construction  by  special 
assessment  in  the  manner  provided  by  the  Act  of  May  16,  1891, 
P.  L.  75,  but  the  city  cannot  arbitrarily  assume  that  the  property 
has  been  benefited  and  exact  for  such  benefit  an  excessive  charge 
from  the  owner  for  the  privilege  <^  connecting  with  the  sewer. 
Bowser  t.  Phila.,  515. 

MUNICIPAL  LIENS. 

1.  Remedy— Assumpsit—Acl  of  April  4,  1907,  P.  L.  40.  The 
Act  of  April  4, 1907,  P.  L.  40,  providing  for  the  collection  of  mu- 
nicipal claims  by  an  action  of  assumpsit  is  not  retrospective,  and 
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does  not  ai^ly  'to  cases  in  which  the  improvement  had  been  com- 
pleted and  assessment  n^e  prior  to  the  approval  of  the  act.  Phlla. 
T.  DeHaven,  265. 

2.  Road  law— Contract— Act  of  June  4, 1901,  P.  L.  364.  PhiU. 
T.  Street,  503. 

3.  SidewaUca— Cities  of  the  third  cUuaStatement  of  daim — 
Affidamt  of  defense— Acta  of  May  23, 1889,  P.  L.  277,  May  16, 1891, 
P.  L.  75,  and  June  4,  1901,  P.  L.  364r-Chonership  of  street-^ife 
estate.  A  municipal  claim  filed  against  prop^y  in  a  city  of  the 
third  dass  for  the  constaniction  of  a  brick  sidewalk  in  front  oi  such 
property,  which  shows  on  its  face  that  it  was  filed  under  the  provi- 
sions of  the  Act  of  June  4,  1901,  P.  L.  364,  and  by  virtue  of  the 
Acts  of  May  23, 1889,  P.  L.  277,  and  May  16, 1891,  P.  L.  75,  and 
their  supplements,  and  sets  forth  in  detail  everything  required  by 
sec.  11  of  the  act  of  June  4, 1901,  is  sufficient  to  require  the  defend- 
ant to  file  an  affidavit  of  defense  to  a  scire  facias  issued  upon  the 
claim  provided  for  by  sees.  18  and  19  of  the  statute.  In  such  a 
case  an  averment  in  the  affidavit  of  defense  that  the  pavement  is 
not  upon  the  property  of  the  defendant,  but  upon  the  prop^y 
of  the  city,  is  immaterial. 

The  property  which  directly  abuts  upon  a  public  street  is  sub- 
ject to  the  charge  for  the  construction  and  nudntenance  of  the 
sidewalk  directly  in  front  thereof,  without  regaid  to  whether  the 
owner  of  the  property  is  also  possessed  of  the  fee  in  the  land  over 
which  the  street  is  located. 

A  life  tenant  is  an  owner  within  the  provisions  of  sec.  1  of  the 
Act  of  Jime  4, 1901,  P.  L.  364,  and  his  estate  is  propeAy  chargeable 
for  the  construction  of  a  sidewalk  in  front  of  the  property. 

It  is  no  defense  against  a  municipal  lien  filed  for  the  oonstruo- 
tion  of  a  sidewalk  along  a  public  highway  actually  opened  and 
used  as  such,  that  the  municipality  had  adopted  a  plan  which  if 
carried  into  effect  by  inroper  municipal  action  would  result  in  the 
widening  of  the  highway. 

On  a  scire  facias  on  a  municipal  daim  filed  against  a  property 
for  the  construction  of  a  sidewalk,  an  affidavit  of  defense  is  insuffi- 
dent  which  merdy  avers  that  the  pavement  was  not  constructed 
according  to  the  ordinance,  and  fails  to  state  in  what  respect  the 
construction  departed  from  the  provisions  of  the  ordinance. 

Where  a  municipal  daim  for  the  construction  of  a  sidewalk 
shows  that  the  property  was  located  at  the  comer  of  two  streets 
and  that  the  sidewalk  was  constructed  along  the  two  streets, 
an  affidavit  of  defense  is  insufficient  which  avers  the  daim  was 
''  not  apportioned  to  the  several  pavements  on  the  said  streets  " 
where  there  is  no  allegation  that  the  land  against  ^riiich  the  daim 
was  ffied  was  not  a  single  prop^y.    York  Citj  v.  B«itMl,  194. 
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4.  Woi/e!r  pipe — RaUroads — Right  of  way — Real  estate — Act  of 
June  4,  1901,  P.  L.  364.  The  roadbed  of  a  public  railroad  is  not 
"  real  estate  "  within  the  meaning  of  the  Act  of  June  4, 1901,  P.  L. 
364,  and  is  not  subject  to  assessment  for  local  taxation  or  munici- 
pal claims.    Phila.  ▼.  Fairhill  B.  B.  Co.,  245. 

NEGLIGENCE. 

1.  AtUomobilea — Duty  of  pedestriane — *^8top,  look  and  listen  " 
The  rule  that  a  person  must  stop,  lode  and  listen  before  crossing 
the  tracks  of  a  railroad,  does  not  apply  to  a  pedestrian  who  is 
about  to  cross  a  street  upon  which  automobiles  are  operated. 
Such  machines  have  no  prescribed  course  or  direction  or  tune  of  ap- 
pearing, and  are  not  to  be  distinguished  from  other  conveyances  in 
respect  to  the  rights  of  persons  lawfully  using  the  streets.  The 
measure  of  the  duty  ai  a  pedestrian  under  such  circumstances  is 
ordinary  and  reasonable  care. 

Where  there  is  doubt  as  to  the  inference  to  be  drawn  from  the 
facts  and  the  measure  of  duty  b  reasonable  care,  and  the  degree 
of  that  care  varies  with  the  circumstances,  the  question  ai  negli- 
gence IB  for  the  jiuy. 

In  an  action  by  a  motorman  against  the  owner  of  an  automobile 
to  recover  damages  for  personal  injuries,  the  question  of  defend- 
ant's negligence  and  the  plaintiff's  contributory  negligence  is  for 
the  jury,  where  the  evidence  tends  to  show  that  the  plaintiff 
alighted  from  his  car,  and  while  it  was  not  in  motion  looked  up  and 
down  the  street,  then  passed  behind  the  car  to  cross  to  the  other 
side  of  the  street  and  was  immediately  struck  on  the  leg  by  defend- 
ant's automobile  which  was  being  driven  at  a  high  rate  of  speed 
within  a  few  inches  of  the  side  of  the  car,  and  in  a  narrow  space 
between  the  car  and  the  curb.   Dugan  t.  Lyon,  52. 

2.  Death — Names  of  parties — Damages — Death  of  wife — Acts 
of  April  15, 1851,  P.  L.  669,  and  April  26, 1855,  P.  L.  309.  Where 
an  action  is  brought  by  a  husband  to  recover  damages  for  the 
negligent  killing  of  his  wife,  and  the  statement  of  claim  does  not 
set  forth  the  names  of  the  children,  the  statement  may  be  amended 
by  inserting  such  names,  and  this  may  be  done  even  after  the 
statute  of  Ihnitations  has  run. 

Where  a  wife  and  mother  is  killed  by  the  negligent  act  of  another, 
the  damages  recovered  for  her  death  are  distributable  among  the 
husband  and  the  several  children  in  such  proportions  as  they 
would  be  entitled  to  take  the  personal  property  of  the  deceased 
in  case  of  intestacy. 

If  the  husband  dies  pending  the  suit,  his  administrator  may  be 
substituted  as  plaintiff.  In  such  a  case  the  limit  of  recovery  is 
not  merely  the  loss  of  the  decedent's  services  as  "wife  and  comr 
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panion  to  her  husband  during  the  time  that  intervened  between 
her  death  and  that  of  her  husband." 

The  measure  of  damages  are  in  no  way  ehanged  by  the  hus- 
band's death.  The  loss  of  the  husband  and  children  was  com- 
plete at  the  time  suit  was  brought,  and  must  be  estimated  as  of 
that  date.    MoArdle  ▼.  Pittsburg  Bys.  Co.,  162. 

3.  Infant— ^arUribtUiOry  negligence — Qv/esUan  for  jury.  In  an 
action  to  recover  damages  for  the  death  of  a  child  sev^i  years  old, 
the  case  is  for  the  jury  where  the  evidence  as  to  contributory 
n^gence  of  the  custodian  of  the  child  at  the  time  of  the  accident, 
is  conflicting.   Thompson  ▼•  D.,  L.  A  W.  B.  B.  Co..  617. 

4.  Infard — Parent  and  child— lUegiHtnate  chUd—AdofJidy  10, 
1901,  P.  L.  639.  Since  the  Act  of  July  10,  1901,  P.  L.  639,  the 
mother  of  an  illegitimate  child  is  entitled  to  recover  damages  for 
the  negligent  killing  of  the  child  by  the  act  of  another. 

While  statutes  which  gjve  a  right  to  the  pers(nial  representative 
or  next  of  kin  of  a  deceased  to  recover  for  tortious  acts  of  others, 
should  be  construed  strictly,  yet  inasmuch  as  they  are  remedial 
in  providing  a  remedy  for  an  obvious  wnmg,  ihey  should  be  con- 
strued liberally  so  as  to  carry  into  effect  the  remedial  purpose. 

The  effect  (rf  the  act  of  1901,  was  to  confer  upcm  an  illegitimate 
child,  as  between  itself  and  its  mother  all  the  rights  and  privileges 
of  a  child  bom  in  lawful  wedlock.  The  purpose  of  the  act  was  to 
legitimate  an  illegitimate  child  as  to  its  mother.  Thompson  ?• 
D.,  L.  A  W.  B.  B.  Co.,  617. 

5.  Master  and  servant — Dcmgeraus  machine — Duty  to  insirucL 
In  an  action  by  an  emplo3ree  against  his  employer  to  recover  dam- 
ages for  personal  injuries,  the  case  is  for  the  jury,  and  a  vefdict 
and  judgment  will  be  sustained,  where  the  evidence  tends  to  show 
that  the  plaintiff  was  an  ignorant  man  unacquainted  with  EngjUsh; 
that  he  was  set  to  work  at  a  machine  for  rolling  rubber;  that  he 
was  injured  while  working  at  the  machine  by  material  bec(»ning 
loose  on  the  roller  and  making  a  lashing  flap  which  struck  his  hand ; 
that  the  defendant  knew  of  this  dang^,  but  had  given  the  plaintiff 
no  warning  or  instructions  in  reference  to  it;  and  that  the  danger 
was  one  which  the  plaintiff  did  not  know,  and  could  not  disoover 
by  the  exercise  of  reasonable  attention  and  care.  Ksiira  v.  8. 1^ 
L.  Bubber  Co.,  298. 

6.  MtuiidpaiUesSewer  inlet— Contributory  n^ffiigenee — PusA- 
ing  baby  carriage  in  street.  In  an  action  by  a  woman  against  a  ci^ 
to  recover  damages  for  personal  injuries  occasioned  by  a  l»eak  in 
the  comer  of  a  sewer  inlet  into  which  she  fell  while  crossing  a  street^ 
the  plaintiff  cannot  be  charged  with  contributcNry  nei^igence  aa 
a  matter  of  law,  because,  at  the  time  of  the  accident,  she  was 
pushing  before  her  a  baby  carriage  with  a  canopy,  irtiieh  ob- 
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structed  her  view  of  the  break  in  the  street.   Rementer  ▼•  Phila., 
354. 

7.  Negligence  of  agent — Mistake  of  company — Insurance— Fire 
insfurance — Principal  and  agent — Application.  Stewart  ▼•  Olade 
MiU  Mut.  Fire  Ins.  Go.»  472. 

8.  Qvarry  company — Injuries  to  dam—Evidence-^ase  for  jury. 
In  an  action  against  a  quarry  company  to  recover  damages  for 
injuries  to  a  dam  caused  by  the  deposit  therein  of  large  quantities 
of  stone,  earth  and  other  matenal,  where  the  evidence  of  the  plain- 
tiff and  one  of  his  witnesses,  although  contradicted  by  the  defend- 
ant, tends  to  show  that  the  defendant  operated  the  only  quarry^ 
above  the  dam,  that  the  dam  was  filled  with  earth,  stone  and  other 
materials  two  or  three  feet  deep  over  extensive  areas,  the  dimen- 
sions of  which  were  approximately  stated,  and  the  amount  of 
cubic  yards  of  deposit  approximately  estimated,  and  the  plaintiff's, 
contention  is  corroborated  by  evidence  as  to  the  location  of  the 
quarries  and  the  refuse  dumps,  with  reference  to  the  banks  of  the 
stream,  the  slope  of  the  banks,  and  the  manner  of  carrying  on  the 
quarry. 

In  such  a  case  the  plaintiff's  right  to  recover  nominal  damages, 
at  least,  upon  the  facts  testified  to  by  him  and  his  witnesses,  is  an 
insuperable  obstacle  to  a  binding  direction  to  the  defendant,  and 
consequently  to  the  entry  of  judgment  for  defendant  non  obstante 
veredicto.   Clark  ▼.  Neshannock  Stone  Co.,  34. 

9.  Railroads — Master  and  servant — Dangerous  place  to  work — 
Tunnelr-Engineer — Train  dispatcher— Fellow  servant.  In  an  action 
by  a  section  hand  of  a  railroad  company  against  his  employer,  a 
verdict  and  judgment  for  the  plaintiff  will  be  sustained  where  the 
evidence  shows  that  the  plaintiff  was  injured  while  working  in  a 
tunnel,  as  the  result  of  two  trains  being  operated  in  the  tunnel  at 
the  same  time,  and  that  plaintiff  had  been  informed  before  he  en- 
tered the  tunnel  that  an  order  for  single  trains  through  the  tunnel 
was  in  force,  and  that  only  one  train  at  a  time  was  permitted  to 
pass  through  it.  In  such  a  case  the  defendant  cannot  set  up  as  a 
defense  the  negligence  of  the  en^eer  of  the  train  which  struck 
the  plaintiff,  in  disobeying  the  order,  where  there  is  no  evidence 
to  show  that  the  order,  although  produced  in  evidence,  had  ever 
been  received  by  the  train  dispatcher  to  whom  it  was  addressed, 
or  communicated  by  the  dispatcher  to  the  engineer. 

Where  an  order  is  in  force  for  several  months  forbidding  more 
than  one  train  to  be  operated  at  the  same  time  in  a  double-track 
tunnel,  an  employee  of  the  railroad  company  whose  woric  is  in  the 
tunnel  is  entitled  to  notice  of  a  change  in  the  order  which  would 
permit  trains  to  be  operated  on  the  two  tracks  in  the  tunnd  at 
.     the  same  time. 
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If  the  employer  make  a  change  in  the  method  of  work  thereby 
increasing  the  danger  of  the  servant,  it  is  the  duty  of  the  ^ni^oyer 
to  advise  the  servant  of  the  new  risk  to  be  run,  unless  it  is  so  obvi- 
ous that  the  latter  in  the  exercise  of  ordinary  care  may  see  it. 
BCiUer  v.  Lehigh  VaUey  B.  B.  Co.,  625. 

10.  Railroads — Passengers — Acts  of  passengers.  Carriers  of 
passengers  are  liable  only  for  n^^ligence,  and  are  not  insurers  iA 
the  safety  of  their  passengers,  as  they  are  as  carriers  of  goods. 
The  burden  is  upon  the  passenger  who  seeks  to  recover  hx)m  a 
carrier  damages  for  personal  injuries  sustained  while  upcm  his 
journey  to  prove  n^^llgence  or  facts  from  which  a  presumption  of 
n^gence  arises. 

The  act  of  a  passenger  in  tossing  through  the  open  window  of  a 
car  an  empty  bottle,  the  accidaital  breaking  of  such  bottle  against 
a  car  upon  another  track,  and  the  unfortunate  return  dt  a  fragment 
of  glass  through  another  open  window  injuring  another  passeng^, 
is  no  way  connected  with  the  appliances  or  machinery  used  in  the 
operation  of  the  road,  or  the  acts  of  the  employees  in  the  conduct 
of  the  train,  or  with  the  construction  of  the  road,  and,  thertfore, 
there  is  no  presumption  of  negligenoe  on  the  part  of  tlie  railroad 
company.  In  such  a  case  the  burden  is  upcm  the  injured  passenger 
to  prove  by  affirmative  evidence  that  the  defendant  company  or  its 
employees  had  been  guilty  of  negligence  which  was  respcmsible 
for  the  injury. 

The  carrier  is  not  liable  for  the  negligent  or  unlawful  act  of  a 
passenger,  which  may  result  in  an  injury  to  a  fellow  passenger, 
upon  the  principle  of  respondeat  superior.  The  carri^  is,  however, 
liable  for  injuries  to  a  passenger  resulting  from  the  negligent  (V  un- 
lawful acts  of  a  fellow  passenger  if  prior  to  the  accident  the  conduct 
of  the  offending  party  has  been  such  as  to  indicate  a  disposition  to 
indulge  in  physically  violent  conduct  and  give  rise  to  a  reasonable 
apprehension  of  injury  to  other  parties.  This  is  not  upcm  the 
ground  that  the  company  is  liable  to  answer  for  the  acts  of  all 
those  whom  it  undertakes  to  carry,  but  it  is  because  of  the  failure 
of  the  duty  to  afford  reasonable  and  proper  protection  to  other 
passengers. 

The  carrier  is  not  bound  to  provide  agunst  contingoicies  which 
it  had  no  reasonable  grounds  to  apprehend,  nos  is  it  bound  to 
protect  its  passengers  from  rudeness  ot  bad  manners  on  the  part 
of  strangers  or  other  passengers,  unless  such  conduct  amounts  to 
a  breach  of  the  peace ;  the  officers  of  the  law  can  take  no  cognisance 
of  it,  and  carri^?  are  not  bound  to  prevent  it  or  liable  in  damages 
for  its  appearance  about  their  stations  or  trains. 

In  an  action  by  a  woman  passenger  against  a  railroad  company 
to  recover  damages  for  personal  injuries,  it  appeared  that  another 


Digitized  by 


Google 


INDEX.  697 

NEGLIGENCE— am^tnued. 

passenger  sitting  in  front  of  the  plaintiff  tossed  through  an  open 
window  an  empty  bottle,  which  broke  against  a  car  on  another 
track,  and  the  fragments  of  the  glass  returned  through  the  open 
window  at  which  the  plaintiff  was  seated,  injuring  hor  in  the  face. 
The  evidence  of  the  plaintiff,  corroborated  by  one  other  witness, 
tended  to  show  that  the  bottle  was  thrown  by  one  of  four  young 
men  who  were  seated  together,  that  up  to  a  lime  alew  minutes 
before  the  accident  they  had  done  nothing  to  attract  attention; 
that  they  then  took  out  a  beer  bottle  from  a  basket,  began  to  drink 
beer  and  to  swear  among  themselves,  but  there  was  no  evidence 
that  they  were  quarreling,  or  were  angry,  or  that  they  were  intoxi- 
cated. The  bottle  was  thrown  out  of  the  window  shortly  after 
they  began  to  drink  the  beer.  It  was  also  shown  that  the  conductor 
had  passed  through  the  car  before  they  began  drinking.  Heldf 
that  the  evidence  was  not  sufficient  to  sustain  a  verdict  against 
the  railroad  company.  Barliek  ▼.  B.  A  O.  B.  B.  Co.,  87. 
.  .  11 . .  Railroadi — "  Stapf  look  and  listen  " — Orade  crossing.  Where 
a  driver  of  a  team  on  approaching  a  railroad  grade  crossing  stops 
to  look  and  listen  for  a  train  at  a  point  where  he  cannot  see  trains 
near  the  crossing,  and  then  starts  and  drives  directly  on,  although 
he  could  by  stopping  at  a  point  sixteen  feet  from  the  track,  have 
had  a  clear  view  of  any  train  which  was  within  a  mile  of  the  cross- 
ing, and  the  undisputed  evidence  is  that  the  horses  ran  into  the 
side  of  the  train  and  were  killed,  the  driver  is  guilty  of  contribu- 
tory negligence  as  a  matter  of  law,  and  no  recovery  can  be  had  from 
the  railway  company  for  the  loss  of  the  horses.  MoGlure  ▼•  Lake 
Shore  A  Mich.  By.  Co.,  227. 

12.  Steam  engine-~Escaj)e  of  steam— Fright  of  horse — Question 
for  jury.  In  an  action  to  recover  damages  for  personal  injuries 
caused  by  thfe  fright  of  a  horse,  the  case  is  for  the  jury  where  it 
appears  that  the  defendant  used  on  a  highway  a  steam  machine 
for  pumping  water  from  a  creek  into  a  water  wagon;  that  the 
engine  was  equipped  with  a  safety  valve  which  worked  automatic- 
ally at  a  pressure  of  100  pounds  at  which  pressure  steam  escaped 
with  a  sharp,  shrill  noise;  that  the  man  in  charge  of  the  engine  had 
it  in  his  power  to  reduce  the  pressure  or  give  timely  warning  of 
danger,  but  that  neglecting  to  do  so  he  permitted  a  violent  explo- 
sion of  steam  without  warning  the  plaintiff,  thus  causing  the  fright 
of  plaintiff's  horse. 

In  such  a  case  it  is  not  an  excuse  that  the  work  in  v^ch  the 
defendant  was  engaged  was  in  itself  lawful,  or  that  it  was  done  in 
the  exercise  of  a  right,  if  the  injiuy  resulted  horn  the  negligent 
manner  in  which  the  work  was  p^ormed. 
'  Where  the  duty  of  care  is  not  fixed  but  varies  with  the  circum- 
stances the  case  is  for  the  jiu*y,  and  where  inferences  may  arise 


Digitized  by 


Google 


698  INDEX. 

NEGLIGENCE-ixm^niMd. 

from  facts  proved  or  admitted  where  there  is  no  established  stand- 
ard of  Judgment  it  is  the  province  of  the  jury  to  draw  such  infer- 
ences.  Vansant  ?•  MoMexiainyy  509. 

NEGOTIABLE  INSTRUMENTS. 

1.  Negotiable  hiUSiU  of  ladings-Carriers  Evidmot^Papet* 
books.   Savingi  Dopoiit  Bank  ?•  R^jnlar,  1. 

NOTICES. 

1.  Contract — Resciasionr— ^Evidence-- Prorinee  of  court  and  jury. 
ZeUer  ▼.  Haupt,  647. 

2.  Notice  to  owner — Mechanise  lien— Ad  of  June  4,  1901,  P.  L. 
431.   BCillerv.  Fiti,  582. 

3.  Notice  to  owner— Mechanic^  UenS%^bconiraeior—Aet  of 
June  4, 1901,  P.  L.  431.   Hart  ▼.  L.  V.  B.  B.  Co.,  224. 

4.  Beaeonable  notice— Contract— Sale — Continuing  eontrad — 
Termination  of  contrad—Affidaeit  of  defense.  BajUii  t.  Boufliy 
458. 

NUISANCE,  see  Criminal  Law. 

OPTIONS. 

1.  Option  to  purchaae— Bailment— Lease.  Bamatt  ?•  Fafn,  423. 

ORDINANCES. 

1.  OrdinancesofthecityofPhUaddphia—Municipaliiies— Sewers 
—Connection  of  sewers— Ad  of  May  16,  1891,  P.  L.  76.  Bowaar 
▼.  Phila.,  515. 

2.  Road  law— Boroughs— Original  grading.  W.  WaaWngtffli 
St.,  45. 

ORPHANS'  COURT. 

I.  Gift— Evidence-Findings  of  fad.  BIrah'a  Bat.*  367. 

PAPER-BOOKS. 

1.  Appeals— Evidence.   Com.  ?•  IHUiamfly  326. 

2.  Appeals— Road  law— Petition.   Benton  Twp.  Bead,  57. 

3.  Carriers— BUI  of  lading— Negotiabl^biB— Evidence.  Bafinfa 
Deposit  Bank  ▼•  Bejniar*  1. 

PARENT  AND  CHILD. 

1.  Infantr— Illegitimate  child— Negligence— Ad  of  July  10,  1901, 
P.  L.  639.   Thompson  ?.  D.,  L.  A  W.  B.  B.  Co.,  617. 
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PARTIES. 

1.  JovrU  wrong — Conspiracy — Pleading — Etidence^tdgmenL 
S»Tiiigi  Deposit  Bank  ▼•  Reyniar,  1. 

2.  Name  of  partiea — Negligenee-^Deaih — Death  of  mfe-rDam' 
agee—AcU  of  AprU  15, 1851,  P.  L.  660,  and  April  26,  1855,  P.  L. 
309.   MoArdle  ▼.  Pittsburg  Bys.  Co.,  162. 

PARTITION. 

1.  Denial  of  Htk — Adverse  possessum—Evidence — Tenami  by 
the  curtesy.  The  denial  of  the  tenancy  in  common  by  an  heir  oi 
the  decedent  on  the  return  of  the  writ  of  partition,  with  an  asser- 
tion of  title  in  himself  by  adverse  poiasession,  will  not  be  sufficient 
to  require  a  suspension  of  the  proceeding,  but  the  court  may  hear 
evidence  upon  tiie  claim  asserted  and  if  it  be  insufficient  to  justify 
submission  to  a  jury,  may  confirm  the  inquest  and  proceed  with 
the  partition. 

A  husband's  right  as  tenant  by  the  curtesy  in  an  undivided  in- 
terest of  his  deceased  wife  in  the  land  of  a  decedent,  is  not  defeated 
by  a  claim  of  adverse  possession  by  mere  proof  of  the  rec^tion 
of  profits  and  the  payment  of  taxes  by  tJie  cotenants  for  over 
twenty-one  years  prior  to  the  time  of  the  filing  of  a  petition  in 
partition  by  the  husband. 

While  a  life  tenant  has  no  right  in  the  orphans'  court  to  elect, 
or  to  come  in  and  bid  upon  return  of  a  rule  to  accept  or  refuse, 
yet  he  has  such  interest  as  entitles  him  to  all  the  incidental  advan- 
tages that  may  accrue  from  an  allotment  by  a  court  after  competi- 
tion between  the  parties  entitled  to  bid,  or  a  sale,  and  therefore 
has  equal  right  with  the  other  parties  to  object  to  an  allotment  by 
the  inquest  if  that  is  unauthorized. 

The  power  of  an  inquest  in  partition  to  allot  is  gone  when  they 
divide  the  land  into  a  number  of  purparts  of  unequal  value  and 
appraise  them. 

Where  an  inquest  divides  land  into  a  number  of  purparts  of 
unequal  value  and  appraises  and  allots  them,  the  inquisition  will 
be  set  aside  as  a  whole,  unless  the  parties  elect  to  let  it  stand  as  a 
whole.    Sanders's  Est*,  77. 

2.  Orphan's  oowrt--JurisdictUm — Tenant  by  curtesy.  The  or- 
phans' court  has  jurisdiction  to  entertain  a  petition  for  partition 
filed  by  the  husband  of  the  deceased  daughter  of  a  decedent  as 
tenant  by  the  curtesy  of  his  wife's  undivided  interest  in  the  es- 
tate of  the  decedent.   Sanders's  1st.,  77. 

PARTNERSHIP. 

1.  Criminal  law— -False  pretense — Indictment,  Com.  ?.  Zim- 
merman,  2^. 

,     2.  Partners— Setoff— Caniract-'Assumpsit--Aetian   ex   delicto. 
Sohaloher  ?•  BerfdoUi  547. 
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1.  IrmlunUxry  payment'— Dures^-^Protest.  Whoi  a  party  is 
compelled  by  duress  of  his  person,  deeds,  papers,  at  pers(nial  prop- 
erty and  the  evidence  of  title  thereto,  to  pay  money  illegally 
demanded,  from  whidi  the  party  making  the  pajrment  has  no 
other  means  of  immediate  and  adequate  relief,  it  is  not  voluntary 
but  compulsory;  and  He  may  rescue  himself  from  such  duress  by 
payment  of  the  money  under  protest,  and  afterwards,  on  pnx^ 
of  the  fact,  recover  it  back. 

A  broker  agreed  to  make  advances  to  a  customer  at  five  per  cent 
interest  and  to  hold  the  stocks  and  securities  purchased  as  security 
for  the  loans.  The  broker  charged  more  than  five  per  cent  interest, 
and  when  the  customer  closed  his  account,  the  brdker  refused  to 
give  up  the  securities  unless  the  amount  of  the  disputed  interest 
was  paid.  The  customer  thereupon  paid  the  broker  this  amount 
under  protest  and  with  notice  that  he  intended  to  bring  an  action 
to  recover  it  back.  His  statement  of  claim  averred  that  the  stocks 
and  securities  and  the  certificates  which  represented  title  thereto 
had  been  in  possession  of  the  defendants  who  kept  the  same  at 
their  office  in  the  city  of  New  York,  and  that  the  plaintiff  did  not 
know  the  certificate  number,  nor  could  he  identify  the  stock. 
HM^  (1)  that  the  payment  was  under  duress,  and  tiierefore  in- 
voluntary; (2)  that  the  plaintiff  was  not  obliged  to  tender  the 
amount  and  then  bring  an  action  of  trover  to  recover  the  securities, 
and  (3)  that  he  could  maintain  an  action  of  assumpsit  to  recover 
back  the  money  involuntarily  paid.   Lowenstein  ▼.  Baohe,  552. 

2.  Payment  of  losses — Contracts — OamUvng  transodians — Re- 
oovery  hack.   Butterly  ▼•  Fleshman,  131. 

3.  Payment  of  premivmr—Banhruptey — Receiver — Inswranee — 
Mistake  as  to  title — Personal  liabiUty  of  receiver.  Simpton  ?• 
Kerkeslager,  347. 

PERJURY,  see  Criminal  Law. 

PLEADINGS. 

1.  Conspiracy — Joint  torong — Parties — Evidence — Judgment, 
Savings  Deposit  Bank  v.  Bejnier,  1. 

2.  Equity  pleading  — Equity — Demurrer — Corporation — Stock' 
holders— Contribution— Amendment  Darlington  ?•  Glemson, 
309. 

3.  Plea  of  abatement— Practice,  C.  P.  Miller  v.  Kullssowiei, 
39. 

POINTS. 

1.  Answers  to  points—Practice,C.  P. —Trialr^harffe.  Dunftii, 
Hood  A  Go.  V.  P.  A  B.  Bj.  Go.»  269. 
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2.  PoinU  and  answerB — Appeals — AangnmenU  0/  error.  Simp- 
ton  T.  GftrroU,  343. 

POWERS. 

1.  Power  of  eale^Wtll—Corwereum,    Nevmann'B  Itt.,  279. 

PRAC3TICE,  C.  P. 

1.  Affidamt  cf  defer^8e—<JorUradr-^ale8--ConHntiing  corUract— 
Temdnation  of  contadr—Beaaonabk  noHoe,  BajUsB  ▼.  Hough, 
458. 

2.  Affidamt  of  deferi9e—<Jonira(ir'-Sdle8-'BoyaUies.  Bajliss  ?. 
Houf  h»  454. 

3.  Affidamt  cf  drfene^-^Coniraa-nSet^ff-^tUvre  profits.  Sam- 
uol  T.  Sou,  630. 

4.  Affidamt  of  drfenee— Discharge  of  nde—Doubifxd  case»— 
Appeal.  An  order  cGscharging  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense  will  not  be  reversed  on  appeal  in 
doubtful  and  uncertain  cases,  but  only  in  such  as  are  deao:  and 
free  of  doubt.   N.  W.  B.  A  L.  Ajwn.  ▼.  Oodftey,  237. 

5.  Affidamt  of  defense— Set-off— Sale  cf  land — Vendor  and 
vendee— Statute  of  fravds.  In  an  action  on  a  promissory  note  an 
affidavit  of  defense  is  insufficient  which  av^B  that  the  defendant 
sold  to  plaintiff  an  interest  in  land  covered  by  a  contract  with  a 
third  party,  at  a  price  more  than  the  amount  claimed  by  plaintiff, 
but  does  not  set  forth  the  contract.  If  the  contract  was  in  writing 
it  must  be  attached  to  the  affidavit  of  defense.  If  it  was  not  in 
writing,  it  was  void  under  the  statute  of  frauds.  In  either  case 
the  averment  of  set-off  is  insufficient. 

An  affidavit  averring  set-off  must  set  forth  with  particularity 
and  certainty  all  material  circumstances  c(mnected  with  the  alleged 
seirdBL.   Stage  t.  Smith,  273. 

6.  Case  stated — Insufficiency  of  statement  as  to  facts.  In  the 
consideration  of  a  case  stated  it  is  necessary  that  all  of  the  facts 
essential  to  the  determination  of  the  question  be  agreed  upon. 
The  court  cannot  go  outside  of  the  case  stated  for  its  facts,  nor 
can  it  assume  them  by  way  of  inference.  What  is  not  set  forth  as 
admitted  must  be  taken  not  to  exist. 

Where  the  parties  to  a  cause  agree  that  the  court  shi^  pass 
upon  a  statement  of  claim  and  the  affidavits  of  defense,  as  a  case 
stated,  a  judgment  thereon  will  be  reversed  and  the  case  stated 
quashed,  if  the  appellate  court  on  inspection  of  the  documents 
finds  that  they  did  not  exhibit  a  concurrence  of  the  facts  material 
to  a  determination  iA  the  case.  Statin  Island  B.  T.  Bjr.  Go.  ▼. 
Hit«,  527. 

7.  Ca;se  stated— JvdgmenL    A  case  stated  which  does  not  show 
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the  cause  of  action,  or  the  fonn  and  substance  of  the  judgmoit  to 
be  entered,  will  be  quashed.  Buffalo,  Boehu  A  Pittsburg  Sj. 
Go.  ▼•  Union  Twp.,  266. 

8.  Evidence  —  Irrelevant  evidence-^Offer  —  R^ection.  Oeison- 
berfvr  ▼.  Oeisonbarger,  235. 

9.  JudQVMrUr-Cwifeeeum  of  judgment— Amount  of  damages — 
Aseesement  of  damages.   W.  H.  Kaech  Go.  ▼.  O'Harron,  108. 

10.  Juriadiction  of  Superior  Courts— Affidavit  of  defense^upple' 
mental  affidavit  of  defenee — Appeals.   Bhimp  ▼.  Graj,  542. 

11.  Municipal  UenrSidewalks'-Cities  of  the  Udrd  dass— State' 
ment  of  dam^— Affidavit  of  defense— Ads  qf  May  23,  1889,  P.  L. 
277,  May  16,  1891,  P.  L.  75,  and  June  4,  1901,  P.  L.  364^-Oum«r- 
ship  of  street—Life  estate.   York  Gitj  ▼.  Beitiel,  IM. 

12.  Tleading—Plea  of  abatement.  If  a  person  be  omitted  as 
defendant  who  ought  to  be  joined  in  an  action  founded  on  a  joint 
contract,  whether  on  a  specialty  or  not,  the  objection  can  be  taken 
advantage  of  only  by  a  plea  in  abatement.  Miller  t.  Kulleso- 
wiea,  39. 

13.  Rules  of  eowiSill  of  particulars— Judgmentr-Opening 
judgment— Appeals.  Where  a  rule  of  court  provides  that  the 
plaintiff  may  rule  the  defendant  to  furnish  him  with  a  biU  of  par- 
ticulars of  his  defense,  or  in  default  thereof  aft^  twenty  days  after 
notice,  judgment  "  may  be  entered  against  the  defendant,"  and 
the  rule  further  provides  that  on  the  trial  the  defendant  shall  be 
ocmfined  to  the  defense  he  may  have  set  up  in  tlie  answer  to  the 
rule,  the  plaintiff  has  no  authcnrity  to  pass  upon  the  sufficiency  of 
the  answer  filed  by  the  defendant,  and,  if  he  thinks  it  insufficient, 
to  enter  a  judgment  by  default.  The  sufficiency  of  the  answer 
must  be  determined  by  the  court. 

Where  a  petition  c^  a  defendant  in  a  judgment  prays  for  the 
opening  or  striking  off  of  the  judgment,  and  the  court  at  first 
grants  a  rule  to  strike  off,  such  rule  may  subsequently  be  amended 
by  making  it  a  rule  to  open  or  strike  off. 

In  such  a  case  if  the  court  makes  absolute  the  rule  to  open  the 
judgment,  the  plaintiff  may  appeal  from  the  order  under  the  Act 
of  May  20, 1891,  P.  L.  101.    Goldstein  v.  Fritiius,  219. 

14.  Trialr--Charge— Answers  to  points.  A  trial  judge  commits 
no  error  in  declining  a  point  without  reading  it  to  tiie  jiuy,  where 
he  has  sufficiently  covered  ibe  matter  of  the  pcmt  in  his  general 
charge.   Dungan,  Hood  A  Go.  v.  P.  A  B.  Sj.  Go.,  269. 

15.  Trial— Midake  in  charge.  Where  a  trial  judge  makes  a 
mistake  in  referring  to  a  witness  as  in  a  dass  to  which  he  does  not 
bebng,  counsel  shouki  call  the  judge's  attention  of  the  slip  at 
the  conclusion  of  the  charge,  and  if  he  fails  to  do  so  he  cannot 
complun  afterwards.   Berkley  v.  Maurar,  171. 
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1.  Decree  of  distribution — Modificatian  of  decree — Appeal — 
Lunacy.  Where  the  orphans'  court  has  entered  a  decree  in  exact 
accordance  with  the  judgment  and  opinion  of  the  appellate  court, 
such  decree  will  not  be  reversed  on  a  second  appeal,  because  there 
was  filed  in  the  orphans'  court,  after  the  decree  was  entered,  a 
record  from  another  state  showing  that  one  of  the  distributees  had 
been  adjudicated  a  lunatic.  In  such  a  case  the  appellate  court 
will  affinn  the  decree  and  dhrect  that  the  diare  of  the  lunatic  shall 
be  paid  over  to  the  latter's  conmiittee  upon  proof  to  the  orphans' 
court  that  the  committee  had  entered  a  proper  bond.  Lefever's 
Ist.,  289. 

2.  Findings  of  fach-Appeals—Oift.  Where  a  daughter  claims 
the  ownership  of  household  goods  as  a  gift  from  her  deceased 
father,  a  findmg  of  fact  by  the  orphans'  court  adverse  to  the  claim 
will  not  be  reversed  on  appeal,  where  it  appears  that  the  only 
evidence  in  support  of  the  claim  was  the  deposition  of  a  woman 
ninety-four  years  old,  which  was  general  in  character  without 
any  identification  of  the  goods,  and  it  also  appears  that  the  goods 
remained  in  the  possession  of  the  decedent  until  his  death,  and 
that  the  question  of  the  gift  had  been  passed  upon  in  another 
proceeding  in  which  no  appeal  had  been  taken.  Fuller's  Ist., 
417. 

PRINCIPAL  AND  AGENT. 

1.  Carriers— Common  carriers — Railroads— Authority  of  station 
agent— Perishable  goods.   Short  ?.  Del.  A  Hudson  Co.,  141. 

2.  Carriers— Common  carriers — Railroad — Warehouse  company. 
Dungan,  Hood  A  Go.  ▼.  P.  A  B.  By.  Co.,  269. 

3.  Eutband  as  agent — Married  women.  BCiller  ▼.  KuUesowies, 
39. 

4.  Liability  of  agent — Covenants.  An  agent  does  not  become 
bound  personally  by  the  covenants  into  which  he  enters  on  behalf 
of  his  principal.  When  it  is  sought  to  compel  an  agent  to  perform 
the  covenants  of  a  contract  made  on  behalf  of  his  principal  by  an 
action  on  the  contract,  it  must  be  shown  that  he  covenanted  to 
be  bound  individually,  or  it  must  be  averred  and  proved  that  in 
making  the  contract  he  acted  without  the  authority  of  his  princi- 
pal.  Sohaloher  ▼.  BergdoU,  547. 

6.  NegUgenee  of  agent — Mistake  of  company — Insurance— Fire 
insurance— Application.  Stewart  ▼•  Olade  BCill  Mut.  Fire  Ins. 
Co.,  472. 

6.  Real  estate  broker.  Where  a  real  estate  broker's  employment 
is  by  its  terms  not  exclusive,  and  his  commissions  are  made  condi- 
tional upon  the  actual  procuring  of  a  signature  to  a  lease  and  of  a 
down  pasrment  thereon,  commissions  are  not  earned  by  the  broker 
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by  merely  bringing  together  the  owner  of  the  property  and  a  pros- 
pective tenant.   Barber  ?.  Miller,  442. 

7.  Rede8taUln'oker--C<mimi8si(m8--Secu^  Where 
the  owner  of  a  licensed  hotel  gives  a  real  estate  broker  the  right  to 
sell  the  licensed  business  and  fiuniture,  fixtures  and  personal 
property  incident  thereto,  and  a  lease  for  years  of  the  real  estate 
itself,  and  further  agrees  to  give  the  broker  ten  days'  written 
notice  of  an  intention  to  withdraw  the  sale  of  the  business  from  the 
agency  of  the  broker,  and  the  owner  sells  the  property  to  a  pur- 
chaser without  any  aid  whatever  horn  the  agent,  and  without 
having  revoked  the  agency,  the  agent  will  be  entitled  to  recover 
compensatory  damages  for  money  expended  and  time  and  labor 
devoted  towards  the  accomplishment  of  the  sale,  even  if  he  has  not 
brought  a  purchaser  to  his  principal. 

In  such  a  case  the  agent  is  not  entitled  to  the  full  commissions 
specified  in  the  contract  of  agency  by  entering  into  an  agreement 
with  a  purchaser  to  sell,  not  only  the  licensed  business,  with  its 
incident  and  the  lease  of  the  real  estate,  but  also  the  real  estate 
itself;  nor  will  he  be  entitled  to  his  commissioners  if  the  agreement 
of  sale  is  conditional  upon  the  proposed  purchaser  securing  a  loan 
of  an  amount  specified,  if  there  is  no  evidence  to  show  that  pur- 
chaser had  the  financial  ability  to  bcnrrow  such  a  sum  and  satis- 
factorily secure  its  repajrment. 

In  an  action  by  the  agent  against  the  owner  to  recover  his  full 
commissions,  the  plaintiff  must  show  that  he  had  procured  for  the 
defendant  a  party  with  whom  the  defendant  was  satisfied,  and 
who  actually  contracted  for  the  property  at  a  price  acceptable  to 
the  owner;  or  that  it  was  through  his  efforts  that  the  purchaser 
was  secured,  to  whom  the  defendant  after  he  wrongfully  took  the 
matter  out  of  the  agent's  hands,  made  the  sale;  or  that  ev^i  if 
he  had  not  secured  any  binding  ccmtract  from  the  proposed  pur- 
chaser, he  had  actually  produced  to  his  principal  a  purchaser  able 
and  r^tdy  to  perform  his  part  of  the  proposal,  so  that  the  failure 
to  complete  an  actual  sale  resulted  alone  ftt>m  the  fault  or  inability 
of  the  principal.   Thompson  Go.  ▼.  Ooldman,  209. 

8.  Scope  of  authority — Misrepresentations.  In  determining 
whether  a  principal  is  responsible  to  third  persons  for  the  misrepre- 
sentations of  his  agent,  it  is  the  apparent  scope  of  the  agent's 
authority,  and  not  his  actual  instructions,  that  must  govern. 
This  rule  applies  where  an  agent  of  a  lessor  gives  a  wrong  descrip- 
tion of  the  land  to  the  lessee.   Wilson  ?.  Sale,  566. 

PRINCIPAL  AND  SURETY. 

1.  Bond-^ailTnmt--Di8tre8s--Landlord  and  terumt.  Johnaton 
▼.  Bhepard,  203. 
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2.  Bond — Voluntary  a»fodaltUm-~<JondibUm  of  bond.  The  condi- 
tion of  a  bond  was  tliat  the  principal  should  duly  and  faithfully 
ob^  all  the  decisions,  orders,  prohibitions  and  regulations  of  a 
voluntary  association  of  which  he  was  a  member.  The  bond 
further  provided  for  a  service  upon  the  principal  of  a  copy  of  any 
decision,  order  or  regulation  of  which  he  was  declared  to  be  in 
default.  The  principal  was  expelled  from  the  association  in  pro- 
ceedings regularly  conducted  against  him.  The  siu^  paid  the 
penalty  of  the  bond  and  brought  an  action  against  the  principal 
to  recover  the  amount  thus  paid.  The  principal  claimed  in  this 
action  that  a  certified  copy  of  the  proceedings  had  not  been  served 
upon  him  as  provided  in  the  bond.  It  appeared,  however,  that 
an  official  notification  in  writmg  had  been  given  to  him  of  the 
action  of  the  board  of  governors  signed  by  the  secretary.  Hddf 
that  the  notice  was  sufficient  under  the  terms  of  the  bond,  inas- 
much as  to  certify  means  to  testify  in  writing;  to  make  a  declara- 
tion about  in  writing;  to  make  attestation  in  writing;  to  give 
oertun  information  of  a  fact  in  writing.  Title  Ouar.  A  Tr.  Go.  v. 
mUtobraad,  ia6. 

3.  JvdqmenXf—FmtAifn  aUachmentr^^ankruptcy.  Bioe  ▼•  Nird- 
UnftfT.  238. 

PROFITS. 

1.  Commission  on  salea-nSaleamanr-MasUr  and  seroani—Case 
iorjwy.   BCiller  v.  liohbarg,  435. 

PROVINCE  OF  COURT  AND  JURY. 

1.  Ca»t  for  jury'-Contrad— -Performance— ^ti>sUmiial  perform- 
ance—Evidence.   Bnedaker  ▼.  Torpay,  312. 

2.  Caee  for  jury— -Evidence-— Fraud  on  depositor— Banks  and 
hanking.   Boa  ▼.  People's  Nftt.  Bank,  388. 

3.  Case  for  jury—Evidence—Injury  to  goods— Carriers— Common 
carriers.   Kauflman  ▼.  Cent.  B.  B.  Go.  of  N.  J.,  486. 

4.  Case  for  jury— Evidence— Negligence— Injuries  to  dam- 
Quarry  company.   Clark  ▼.  Neahannock  Stone  Co,»  34. 

6.  Case  for  jury— Master  and  servant— Compensation— Evidence. 
MeGarthj  ▼.  Murraj,  482. 

6.  Case  for  jury— Master  and  servant— Salesmanr— Commission 
m  sales— ProfUs.   BCiller  ▼,  Biohbarg,  435. 

7.  Contract— Resdssum— Notice— Evidence.  Zeller  ▼.  Haupt, 
647. 

8.  Mistake  in  charge— Practice,  C.  P.— Trial.  Berkley  v. 
Maurer,  171. 

9.  Question  for  jury— Banks  and  banking — Checks — Mailing 
check— Indemnity— Evidence.  Barelaj  ▼.  Lehigh  G.  A  N.  Go.» 
282. 

Vol.  xu — 45 
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10.  Question  for  jitryf^Negligene&--Coniribuiary  negUgeneo-^ 
Infant.   Thompson  ?•  D.,  L.  A  W.  B.  B.  Co.,  617. 

IL  Question  for  jwry^NegUgencoSleam  tngina-^ocapo  of 
steamr-Fright  of  horoe.  Vansant  ▼•  HcMenamj,  509. 

12.  Trial— Charge^Answers  to  poinU — Practice,  C.  P.  Dan- 
gukf  Hood  A  Co.  T.  P.  A  B.  Bj.  Co.»  260. 

RAILROADS. 

1.  Camera — Common  carriers-^AuihorUy  of  station  agent — 
PerMuMe  goods.   Short  ?•  DoL  A  Hudson  Co.»  141. 

2.  Carriers  —  Passenger — Ejection  of  passenger—Dining  ear 
vxnter—^alse  arrest.  It  is  a  reasonable  regulation  oi  a  railroad 
c(Hnpany  that  passengers  shall  not  ride  in  a  dining  car  during  such 
portions  of  the  route  as  the  car  is  not  in  actual  service  for  meals. 

Where  a  waiter  in  a  dining  car  is  discharged  en  route  he  may 
ride  in  a  coach  upon  payment  of  his  fare  to  tiie  end  of  his  run,  but 
he  has  no  right  to  insist  upon  riding  in  the  dining  car  after  the  car 
has  been  closed  to  passengers  generally  at  a  station;  and  if  he 
defiantly  persists  in  doing  so  after  he  has  received  sufficient  notice 
to  change  his  clothing,  creates  a  disturbance,  and  delays  the  train 
he  may  be  put  off  the  car  with  such  force  as  is  necessary  by  the 
police  at  the  direction  of  the  company's  employees,  and  if  he  per- 
sists in  his  disorder  on  the  platform  in  tiie  presence  of  the  pdice, 
and  the  police  arrest  him  upon  a  charge  of  disorderiy  conduct, 
Uie  company  will  not  be  liiJ)le  either  for  his  ejection  from  the 
car,  or  his  subsequent  arrest. 

If  it  be  assumed  in  such  a  case  that  the  officers  of  the  railroad 
oon^Mmy  made  the  police  officers  of  the  city  the  servants  of  the 
c(Hnpany,  for  whose  acts  the  company  woukl  be  liable  by  calling 
them  to  remove  the  plaintiff  from  the  car,  still  the  plaintiff  would 
not  be  entitled  to  go  to  tiie  jury  upon  tiiis  question,  if  it  ai^>eared 
that  a  conviction  for  disorderly  conduct  followed,  and  that  this 
oonvicti<m  was  unappealedfrcMn  and  unreversed.  Perrjv.Penna. 
B.  B.  Co.,  591. 

3.  Common  carriers — Warehouse  company — Principal  and  agenL 
Dunfan,  Hood  A  Go.  v.  P.  A  B.  By.  Co.,  209. 

4.  Criminal  law— Amendment  of  senienceSentence^  Nuisance. 
Com.  T.  Penna.  B.  B.  Co.»  29. 

5.  Master  and  servanJh-Tres/pass — Passenget^Asnault  by  train' 
men.   Grob  v.  Ponna.  B.  B.  Co.,  01. 

0.  NegUgence—<3rade  crossing— ^*  Stop,  look  and  KstenJ*  Me* 
Clurt  T.  Lake  Shore  A  Mich.  By.  Co.,  227. 

7.  NegUgence^Master  and  servant— Dangerous  place  to  worh^ 
Tunnel—Engineer— Train  dispatcher— Fellow  servant,  Mlllor  ?• 
Lthifh  Valley  B.  B«  Co.,  025. 
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S.  NegUgenee—Pasmnger^—'Acts  qf  jHueengers.  Barliok  ?• 
B.  1^  O.  B.  B.  Co.,  87. 

9.  Right  of  wag — Mvnievpd  Uen% — Waier  pipe — Real  estate^ 
Ad  of  June  4, 1901,  P.  L.  364.   PhiUu  ?•  PairhiU  B.  B.  Co.,  245. 

10.  Sired  railways — Passenger-Ejection  from  car — Damages — 
Punitiice  damagee-^ompensatory  damages.  Where  a  pajssaiger  in 
a  street  car  after  a  controyersy  with  the  conductor  about  the  fare 
leaves  the  ear  voluntarily  at  the  request  ot  the  conductor,  he  will 
not  be  entitled  to  punitive  damages  in  an  action  for  wrongful 
ejection,  if  it  appears  that  the  conductor  did  nothing,  except  to 
give  the  passengw  a  push,  and  subsequently  commanded  hun  to 
leave  the  car  in  a  violent  and  ungentlemanly  manner. 

Exemplary  or  punitive  damages  are  allowed  only  ^ere  the  act 
complained  of  has  been  committed  willfully  and  maliciously,  or, 
in  ^e  absence  of  actual  malice,  where  it  has  been  committed 
under  chxmmstances  of  violence,  oppression,  outrage,  or  wanton 
recklessness. 

Where  a  passenger  seventy-eight  years  old  is  wrongfully  ejected 
from  a  street  car,  and  is  compelled  to  walk  a  distance  c^  nearly  a 
mile  and  been  subjected  to  some  delay  in  making  a  connection  to 
reach  his  final  destination,  a  verdict  in  his  favor  for  $100  will  be 
sustained,  although  the  trial  judge  committed  error  in  instructing 
the  jury  that  the  passenger  was  entitled  to  punitive  damages. 
The  amount  of  the  verdict  shows  that  the  erroneous  instruction 
had  no  efifect  upon  the  jiuy.  The  error  was  ther^ore  harmless. 
Adams  ?•  Bdavtr  Val.  Tract.  Co.,  403. 

REAL  ESTATE. 

1.  Charge  on  land-statute  of  limitations— Ads  of  March  27, 1713, 
1  <8f».  L.  76,  and  April  27, 1855,  P.L.26&— Demand  or  acknotvledg' 
ment  wiOUn  twentg-one  ^^are— Findings  of  fad.  DoHaven's  Ist., 
382. 

2.  Oround  rent— Failure  to  pay  taxee— Action  againd  owner, 
PTMby.  MIxilstan'  Fund  v.  Fols,  303. 

8.  Injuries  to  dam— Negligence— Caee  for  jury— Evidence- 
Quarry  company.  Clark  v.  Neshannock  Stone  Co.,  34. 

4.  Landlord  and  tenani — Covenant  for  qidd  enjoyment-Eviction — 
Parol  evideno^^videnoe— Location  of  land — Principal  and  agent — 
Soope  of  authority— Misrepresentatione—RenL    l^ion  v.  Bale, 

,  o66. 

5.  Landlord  and  tenant— Principal  and  surety— Bond— Bailmenl 
'^Didrees.   Johnston  v.  Bhepard,  203. 

6.  Landlord  and  tenant—  Use  of  private  ways— Trespase— Poet' 
ing  land— Ad  of  April  14, 1905,  P.  L.  169.   Com.  v.  Shapiro,  96. 

7.  Life  etMB^^Ownmship  of  dreel— Municipal  UenrSidewdke— 
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Cities  of  the  third  daee— Statement  of  ckdm — Affidami  of  defe\ 
Acts  of  May  23,  1889,  P.  L.  277,  May  16,  1891,  P.  L.  75,  and 
June  4, 1901,  P.  L.  364.    York  Gitj  ▼.  Baitiel,  194. 

8.  Notice  to  owner — Subeontractor  —  MecharU&e  lien  —  Act  of 
June  4, 1901,  P.  L.  431.   Hart  t.  L.  V.  B.  B.  Co.,  224. 

9.  Partition — Orphans'  cottrt-^Jurisdictian — Tenant  by  curtesy — 
Decedents'  estates — HuAand  and  wife — Possession — Denial  of  title 
—Adverse  possession— Evidence,    Sanden'B  Ist.,  77. 

10.  Power  of  sale — WiUr— Conversion.   Neumann'B  Eit.,  279. 

11.  Real  estate  broker — Principal  and  agent.  Barber  ▼.  BCiller, 
442. 

12.  Right  of  way — Water  pipe — Municipal  liens — Railroads — 
Act  of  June  4,  1901,  P.  L.  364.  PhUa.  ▼.  rairhiU  B.  B.  Co., 
245. 

13.  Roadlaiw — Appeal  from  viewers — Report  of  viewers— -Evidence. 
Itaier  ▼.  Pittsburg,  103. 

14.  Sale  of  land — Vendor  and  vendee — Statute  of  frauds— Affi- 
dami of  defense.    Stage  ▼.  Smith,  273. 

15.  7*00908  on  real  estate— LiabiUiy  of  registered  owner — Sheriff's 
sale.   BergdoU  ▼.  Pitts,  257. 

16.  Vendor  and  vendee— Easement— Sewer— Equity.  Dsmuray. 
07iirik,398. 

RECEIVERS. 

1.  Appointment  of  receiver— Lunacy — Act  of  May  28, 1907,  P.  L. 
292 — Allowance  to  wife,    Parke's  Case,  531. 

2.  Personal  liability  of  receiver— Bankruptcy — Insurance — Pay- 
ment  of  premiums — Mistake  as  to  title.  Simpson  ▼.  Kerkeslafer, 
347. 

RECORD. 

1.  Judgment — Confession  of  judgment— Amotmt  of  damages- 
Assessment  of  damages.   Keeoh  Co.  ▼.  O'Herron,  108. 

2.  Record  of  magidrate— Criminal  law — Withdrawal  of  juror — 
Perjury — Improper  remarks  of  district  attorney.    Com.  ▼.  IWl- 

326. 


REGISTRATION. 

1.  Corporations— Foreign  corporations — Contract— Doirtg  busi- 
ness — Individual  liaibility.    Stoner  ?•  Pbillipi,  118. 

RELEASES. 

1.  Release  of  damages— Road  law — Paving— Cartway— Side- 
walk— Act  of  April  23,  1889,  P.  L.  44.  Mcllarlin  ▼.  Butler 
Boro.i  20. 
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RENT. 

1.  Principal  and  agent-~8wpe  of  autharUy-'Mim'epreaenUh 
tioM— Landlord  and  tenantr-Eviction.   Wilson  ?.  8«1«,  566. 

RES  ADJUDICATA. 

1.  Ejectment— Equitabk  remediu-^guity.  W.  Waihincton 
Boro.  ?•  Fouie,  462. 

REVIEWS. 

1.  Executum-^heriff'9  daJe—SeUing  atide  of  Mal^-^Diacretum 
of  cowri.   Haipel  ?•  Ljoni,  285. 

ROAD  LAW. 

1.  Appeal  from  viewers — Report  of  viewer9'^-Bmdence.  If  a 
party  whose  property  is  assessed  for  benefits  to  pay,  exclusively, 
costs  and  expenses  of  the  construction  of  an  improvement,  desires 
to  raise  a  question  as  to  the  legal  liability  of  his  property  for  as- 
sessment, or  whether  a  wrong  rule  has  been  adopted  by  the  viewers 
in  apportioning  the  chaij^,  he  may  be  heard  on  exertions  by  the 
court  and  by  appeal  to  the  appropriate  appellate  court,  but  he 
has  no  right  to  a  jury  trial  upon  such  questions. 

On  the  trial  of  an  appeal  from  ihe  award  of  a  road  jury,  the  re- 
port of  the  viewers  is  not  admissible  to  show  the  total  cost  of  the 
improvement  in  order  that  the  inference  may  be  drawn  as  to  what 
proportion  was  charged  against  ihe  property  in  question  per  foot 
front,  where  the  property  in  question  has  been  assessed  only  for 
its  proportionate  share  of  the  costs  and  expenses  of  the  improve- 
ment.  Ftator  ?.  Pittsburg,  103. 

2.  Boroughe— Original  grading— Ordinance.  It  does  not  neces- 
sarily follow  because  a  borough  cuts  down  some  of  ihe  hi^  points 
in  a  country  road  within  the  limits  of  the  borough,  and  cuts  them 
down  with  reference  to  a  general  line  of  a  street  suggested  by  the 
borough  engineer,  that  a  grade  is  legally  established. 

Where  a  borough  repairs  a  street  within  its  limits,  which  was  a 
country  road,  in  order  to  make  it  more  passable  and  safe,  and  not 
for  the  purpose  of  reducing  it  to  a  permanent  fixed  grade,  tiie  abutt- 
ing property  owners  are  not  relieved  subsequently  from  ibe  pay- 
ment of  an  assessment  for  tiie  actual  grading  of  the  street. 

In  such  a  case  no  persuasive  effect  is  to  be  attached  to  the  fact 
that  competitive  bids  were  invited  for  making  certain  cuts  and  fills 
at  the  time  the  boroui^  repaired  the  street  or  road.  W.  Wash- 
ington St.,  45. 

3.  ConstUutiorud  law— Coiarie— Remedies— Local  legidaHon— 
Act  (rfJtdy  2, 1901,  P.  L.  607.   Barl  ?.  Ryan,  448. 

4.  Mtmicipal  liens— Contract— Act  of  June  4,  1001,  P.  L.  364. 
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Where  a  city  ordinance  provides  for  the  paying  of  three  blocks 
of  a  street,  the  work  to  be  begun  on  cme  block  which  was  ready  and 
to  progress  as  the  others  were  nuide  ready, ''  the  intent  bdng  that 
the  completion  oi  the  pavement  on  each  square  shall  be  the  c(Mn- 
pletion  of  the  improvement  as  authorised  by  ordinance/'  the 
contractor  has  a  right  to  a  lien  for  the  paving  o!  the  first  Mock  as 
80(m  as  the  block  is  finished,  and  he  is  nqt  deprived  (d  such  lien 
by  the  fact  that  before  he  did  the  work  he  required  the  prepay 
owners  in  the  block  each  separately  to  agree  that  they  would  not 
interpose  any  defense  to  assessments  against  thdr  property  based 
on  the  ground  that  ihe  whcrie  of  the  three  UookB  had  not  bera 
finished. 

Under  ihe  Act  of  June  4,  1001,  sec.  10,  P.  L.  364,  where  the 
proper  officer  oi  the  proper  dq[>artment  of  the  city  certifies  as  to 
ihe  date  of  the  ccnnpletion  of  the  paving  of  the  street,  ibe  property 
owner  cannot  resist  the  payment  a!  an  assessment,  on  the  ground 
that  the  lien  was  not  filed  "  within  six  months  after  the  ccxnpletion 
of  the  improvement,"  where  the  date  (d  c(»npletion  stated  m  the 
certificate,  showed  that  ihie  lien  was  filed  within  the  six  months. 
Phila.  T.  Street,  603. 

6.  Paving'-<!artway--8idewdlh--B^ea8e  of  damagu—Ad  of 
April  23, 1889,  P.  L.  44.  Where  the  petiti<m  of  a  prepay  owner 
for  the  grading,  curbing  and  paving  of  a  street  distinctly  states 
that  the  proceeding  is  under  the  Act  of  April  23,  1889,  P.  L.  44, 
and  contains  a  release  of  damages,  the  release  implies  only  to 
damages  in  connection  with  the  grading  and  paving  <tf  the  cartway, 
and  will  not  prevent  the  petitioner  from  recovering  damages  for 
a  subsequent  change  of  grade  of  the  sidewalk.  The  act  of  April  23, 
1889,  relates  only  to  the  paving,  curbing  and  macadamiiing  of 
streets.  The  word  "grading''  ^rtiile  not  mentiimed  in  theaot, is 
an  incident  to  paving. 

Whilst  it  may  be  c<moeded  that  the  term  ''street"  in  its  broad* 
est  significance,  includes  the  sidewalk  as  well  as  the  cartway,  it  has 
bng  been  the  pdicy  of  the  law  to  distinguish  between  them,  and 
to  recognise  that  as  to  the  former,  the  rights  and  req[>oiisibilitie8 
of  ihe  owner  of  property  are  quite  different  from  those  eigoyed  or 
imposed  on  him  in  relation  to  the  latter,  or  the  street  as  that  word 
is  used  and  understood  in  the  common  speech  <tf  the  pe(^^  Me- 
Marlin  ?.  Eutler  Boro.,  20. 

6.  Report  of  viefJoera^Diserdion  of  eourir-Ad  qf  Fobmary  24, 
1845,  P.L.  52.  In  pa8Bmgup<m  the  report  of  a  road  jury  the  judge 
of  the  court  of  quarter  sessions  is  vested  with  discretion  to  a^nrove 
or  disapprove  the  rqwrt. 

Under  the  local  law  of  February  24,  1845,  P.  L.  52,  rdatmg 
first  to  Luseme  county  and  afterwards  to  Lackawanna  oountyf 
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the  court  oi  quarter  sesBians  has  the  discretion  to  approve  or  dis* 
approve  ihe  report  (d  a  road  jury.  Benton  Twp.  Boad,  57. 

7.  Widming  8treetr—PeUiion-—E8U>ppel--'Borough,  Where  a 
property  owner  in  signing  a  petition  for  grading  and  paving  a 
street  believes  oa  information  that  the  street  was  oi  a  particular 
width,  but  makes  no  representation  to  the  borough  to  that  effect, 
and  it  turns  out  that  the  street  is  (rf  a  less  width,  and  some  of  ihe 
petitioner's  property  is  taken,  tiie  latter  is  not  estopped  from  sub- 
sequently recovering  damages  for  the  land  taken.  MeMarlin  v. 
Butler  Boro.,  20. 

ROYALTIES. 

1.  C<miract--Affidami  of  defeMeSalea.  Bayliss  ?•  Houflit 
454. 

RULES  OF  CX)URT. 

1.  Appeah— Assignments  of  encfr-^inal  decree—Evidence-- 
Quashing  appeal,   fltspatriek  ?•  Mortimer,  587. 

2.  BiU  of  particulars — Judgment--Opening  judgment— Appeah — 
Practice,  C.  P.— Act  of  May  20,  1891,  P.  L.  101.  Goldstein  ?. 
Fritsius,  219. 

3.  Equity— Equity  pleading — Demurrer — Corporation — Stoch- 
holders— Contribytion-'AmendmenL  Darlington  ?•  Clemson, 
309. 

SALES. 

1.  BaUmentr— Change  of  corUracL  Bjen  Maehine  Co.  ?• 
Bisher,  469. 

2.  Conditional  sale-^aUment— Lease.  Nat.  Caih  Register 
Co.  ?•  Shurber,  187. 

3.  Contract— Affidamt  of  defense-^Royalties.  BajUss  ?•  Houg ht 
454. 

4.  Contract — Continuing  contract — Termination  of  contract — 
Reasonable  notice—Affidairit  of  defense.   BajUss  ?•  Hough,  458. 

5.  Contract---Damages— Appeals— Question  raised  for  first  time — 
Setojf.   Rotograph  Co.  v.  Cressman,  14. 

6.  Sale  of  businese— Agreement  not  to  do  business— Equitiy — 
Estoppel— Laches.   Bbert  ?•  Kaufmann,  491. 

7.  Sale  of  coal  in  place— Coal — Mines  and  mining — Con^ruction 
of  instrument — Abandonment.   Arnold  t*  Cramer,  8. 

8.  Sale  of  land— Vendor  and  vendee— Statute  of  frauds— Affi' 
davit  of  defense— Setoff.   Stage  ?•  Smitht  273. 

SET-OFF. 

1.  Affidavit  of  d^ense—Sale  of  land — Vendor  and  vendee— 
StQtiOe  of  frauds.   Stage  t.  Smith*  273, 
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2.  Appeals — Question  raised  for  first  Hme — ConbrachSak — 
Damages.   Rotograph  Co.  t.  CresBman,  14. 

3.  Banks  and  banking — Check— Bankruptcy  of  deposUor.  Moore 
T.  Third  Nat.  Bank,  497. 

4.  Contract — Assumpsit — Action  ex  delicto— Partners.  The 
defendant  in  an  action  of  assumpsit  may  set  off  a  claim  for  dam- 
ages arising  out  of  the  breach  of  an  independent  contract,  but  the 
terms  of  such  contract  must  be  sufficiently  averred. 

The  defendant  in  an  action  of  assumpsit  cannot  set  <^  a  daim 
for  damages  arising  out  of  an  independent  transaction  (or  which 
he  would  have  to  bring  an  action  ex  delicto. 

Where  the  plaintiff  in  an  action  of  assumpsit  sues  for  a  debt  due 
him  as  an  individual,  the  defendant  cannot,  without  the  consent 
of  all  the  parties,  set  off  a  claim  against  a  firm  of  which  the  plaintiff 
was  a  member.    Schalcher  t.  BergdoU,  547. 

6.  Contract— Future  profits— Affidamt  of  defense.  Samuel  t. 
Sota,  630. 

SEWERS. 

1.  Connection  of  sewers — Municipalities— Ordinances  of  the  city 
of  Philadelphia— Act  of  May  16, 1891,  P.  L.  76.  Bowser  t.  Phila., 
615. 

2.  Easement— Vendor  and  vendee— Equity.  Dsmura  ▼.  Oyurik, 
398. 

3.  Sewer  inlet — Negligence — Contributory  negligence — Pushing 
baby  carriage  in  street — Municipalities.   Rementer  ▼.  Phila.,  354. 

SHERIFFS'  SALES. 

1.  Setting  aside  of  sale— Execution — Discretion  of  court — Review, 
Haspel  ▼.  Lyona,  285. 

2.  Taxation — Taxes  on  real  estate — Liability  of  registered  owner. 
BergdoU  ▼.  Pitts,  257. 

SIDEWALKS. 

1.  Municipal  lien — Cities  />/  third  dass— Statement  of  claim— 
Affidavit  of  defense— Acts  of  May  23, 1889,  P.L.  277,  May  16, 1891, 
P.  L.  76,  and  June  4,  1901,  P.  L.  S64r-Ownership  of  street— Life 
estate.    York  City  ▼.  Beitsel,  194. 

2.  Pamng— Cartway— Road  law— Release  of  damages— Act  of 
April 23, 1889,  P.L.  44.    McMarlin  ▼.  BuUer  Boro.,  20. 

SPECIFIC  PERFORMANCE. 

1.  Equity— Trusts  and  trustees.   Sulser  ▼.  Conner,  317. 

STATUTE  OF  FRAUDS. 

1.  Affidavit  of  defense— Set-off— Sale  of  land— Vendor  and  vendee. 
Staffe  ▼.  Smith,  273. 
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STATUTE  OF  LIMITATIONS. 
•^  -  1.  Charge  an  land—Acts  of  March  27,  1713,  1  Sm.  L.  76,  and 
April  27,  1855,  P.  L.  3Q&— Demand  or  ackmhoUdipnent  wUhin 
twenty-one  years — Findings  of  fad.  The  charadjer  and  weight  of 
evidence  required  to  rebut  the  presumptibn  of  payment  of  a  charge 
upon  land  is  under  the  Act  of  April  27, 1855,  P.  L.  368,  very  differ- 
ent from  that  required  to  establish  a  new  claim  or  cause  of  action 
where  t^ere  has  been  an  absolute  bar  to  recovery  under  the  statute 
of  limitations  of  March  27,  1713,  1  Sm.  L.  76.  Under  the  act  of 
1855  all  that  is  necessary  to  prove  to  rebut  the  presumption  that 
a  charge  on  land  had  been  paid  is,  that  within  twenty-one  years 
a  claim  or  demand  had  been  made  by  the  claimant,  or  payment, 
declaration  or  acknowledgment  of  t^e  existence  of  the  claim  had 
been  made  by  t^e  debtor. 

A  finding  by  the  orphans'  coiu-t  based  upon  competent  evidence 
that  a  claim  or  demand  had  been  made  for  the  payment  oi  a  charge 
upon  land  within  twenty-one  years,  and  a  pa3rment  on  account  oi 
acknowledgment  of  the  existence  of  the  claim  had  been  made  by 
the  debtor  within  the  same  period,  will  not  be  reversed  by  the 
appellate  court  in  the  absence  of  manifest  error.  D«Ha?en'a 
■St.,  382. 

STATUTES. 

1.  (hnstUttHonat  law — Courts — Remedies— Local  legislaHon — 
Act  of  July  2, 1901,  P.  L.  6^7— Road  law.   Earl  ?.  Ryan,  448. 

2.  ConstUutional  law — CotirtsStenographers — Payment  of  ste- 
nographers—Act  of  May  1,  1907,  P.  L.  135.  Olift  v.  PhUa., 
638. 

3.  Corporations — Foreign  corporations  —  Registration  —  Ad  of 
AprU  22,  1874,  P.  L.  108.  Nat.  Caih  Begiatmr  Co.  ?.  8hurb«r, 
187. 

4.  Criminallaw — Keeping  disorderly  house — Adion  of  proprietor 
—Evidence— Indidment— Ad  of  March  31, 1860.  P.  L.  382.  Com. 
T.  8oo  Hoo  Doo,  249. 

5.  Evidence — Handwriting— Experts — Comparison  of  hands — 
Opinion  of  witness— Ad  of  May  15,  1895,  P.  L.  69.  B«rkl67  ▼. 
Maurer,  171. 

6.  Executors  and  administrators— Borui — Cost  of  entering  bond — 
Ad  of  June  24. 1895,  P.  L.  248.    PuUwr'i  Est.,  417. 

7.  Exemption — Debtor's  exemption — Appeal  bond — Mortgage — 
Ad  of  April  9, 1849,  P.  L.  533.  Penna.  Co.  for  Iiu.  on  LivM, 
•te.,  ▼.  Bruner,  358. 

8.  Landlord  and  tenant —  Use  of  private  ways — Trespass — Post- 
ing land— Ad  of  April  14,  1905,  P.  L.  169.  Com.  ?.  Shapiro, 
96. 

9.  Liquor  law— Qualification  of  applicant— Citittenship — Revooh 
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Hm  of  Ucenser-Act  af  May  13,  1887,  P.  U  108.  Trimbto's  U- 

M2186,  370. 

10.  Ltinacy--Ad qf  May  28. 1907,  P.L.  292— Reorioer— Appoint' 
ment  of  recemr— Allowance  to  wife.   Parka'i  C«M,  531. 

11.  Mechanu^s  Uen— Notice  to  owner—Act  of  Jtme  4,  1901, 
P.L.431.   Hiller  ?.  nti,  582. 

12.  MunidpaiiJtie9—SeweTa— Connection  of  eewen—Ordinancee 
qf  the  city  of  PhUaddpkia—Act  of  May  16, 1891,  P.  L.  75.  Bowmt 
?.  PhUa.,  515. 

13.  Municipal  liene — Remedy— Assumpsit'^ Act  of  AprU^lWJ, 
P.L.40.   Phil*.  ?.  DeHftTm,  205. 

14.  Municipal  lien^—Sidewalke-Cities  of  (he  tUrd  dase—Sla^ 
ment  of  cUUm—Affidavit  of  defense— Ada  of  May  23,  1889,  P.  L. 
277,  May  16,  1891,  P.  L.  75,  and  June  4, 1901,  P.  L.  304-Oawr- 
ekip  of  street— Life  edaie.   York  City  ?.  Btitiel,  194. 

15.  Municipal  liens — Water  pipe — Raikoade — Right  of  way- 
Red  estate— Act  of  June  4,  1901,  P.  L.  364.  Phil*.  ?.  FairhiU 
R.  R.  Co.,  245. 

16.  Negligence— Death— Namee  of  partiea— Death  of  wife— 
Damagee—Acta  of  April  15,  1851,  P.  L.  669,  and  April  26,  1855, 
P.  L.  309.   MeArdle  ?.  Pittiburff  Btb.  Co.,  162. 

17.  Negligence— Infant— Parent  and  child-Ittegitimate  ddU— 
Ad  of  July  10, 1901,  P.  L.  639.  ThompAon  ?.  D.,  L.  ft  W.  R.  R. 
Co.,  617. 

18.  Practice,  C.  P.—Rulee  of  cowiSiU  of  parttcidar^-Judg-^ 
ment— Opening  judgment^Appeala—Ad  of  May  20,  1891,  P.  L. 
101.    Ooldttein  ?.  Fritsius,  219. 

19.  Road  law— Municipal  Uene—Contradr^Ad  of  June  4,  1901, 
P.L.364.   Phils.  ?.  Street,  503. 

20.  Road  law— Paring— Cartway— Sidetoalke— Release  cf  dam- 
agee—Ad  of  April  23, 1889,  P.  L.  44.  McMariin  ?.  Butler  Boro., 
20. 

21.  Road  law — Report  of  riewere— Discretion  cf  court— Ad  qf 
Pebniary24,1845,  P.L.52.   Benton  Twp.  Road,  57. 

22.  Statule  of  Kmiiations— Charge  on  land— Ads  of  Marth  27, 
1713,  1  8m.  L.  76,  and  April  27,  1855,  P.  L.  368— Demand  or  ac- 
knowledgmerU  within  twenty-one  years^^indings  cf  fad.  De- 
Ha?en'e  Bit.,  382. 

STENOGRAPHERS. 

1.  Payment  of  stenographers— Constitulional  law^^ourts-^Ad 
of  May  1,1907,  P.  L.  135.   Clift  ?.  Phila.,  688. 

STOCKHOLDERS. 

1.  Corporation — Contribution — Amendment — Equity '^Bquity 
pleading— Demurrer,    Darlington  ?•  Clemaon,  309. 
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TAXATION. 

1.  lAabUiiy  of  regittered  owner^Taxe$  on  real  e$UUo^^heriff'9 
9ale.  In  an  action  by  a  purchaser  at  flheriflPs  sale  in  foreclosure 
proceedings  to  recover  from  the  former  registered  owner  of  the 
land  taxes  assessed  against  the  land  during  such  ownership,  which 
the  plaintiff  had  been  compelled  to  pay  in  order  to  save  the  pn^ 
erty,  an  affidavit  of  defense  is  insufficient  which  merdy  avers  that 
another  person  was  the  real  owner  of  the  land  without  any  aver- 
ment as  to  how  such  person  became  the  owner,  ot  if  he  were  trustee, 
how  he  became  a  trustee,  or  what  was  the  nature  of  his  duties. 
BergdoU  v.  Pitts,  267. 

2.  Lkense  tax  conirad'^orporaHon9--'Telephone  companu— 
Boroughs.   Cochranton  Bore.  ?•  Cochrantoa  TeL  Com  146. 

TELEGRAPH  AND  TELEPHONE  COMPANIES. 

1.  Borough8--IAoens€  tax  corUraet^-^oqiMratuma.  Where  an 
individual  is  granted  the  privilege  (d  using  the  streets  a!  a  borough 
for  the  construction  of  a  telephone  line  on  condition  that  he  com- 
|dies  with  the  terms  of  an  eariier  general  ordinance  imposing  an 
annual  license  fee  (d  one-half  dollar  on  each  pole,  and  the  grantee 
accepts  such  privilege,  he  is  bound  to  pay  the  license  tax,  and  if 
he  transfers  the  Une  to  a  corporation,  the  latter  will  be  bound  to 
pay  the  tax,  altiiough  the  grant  to  the  original  grantee  was  not  to 
him,  his  successors  or  assigns. 

In  an  action  to  recover  the  Ucense  tax,  the  corporation  can  raise 
no  question  as  to  the  reasonableness  of  the  fee,  mv  is  it  entitled 
to  a  hearing  as  provided  by  the  Act  of  April  17, 1905,  P.  L.  183, 
inasmuch  as  it  is  bound  by  its  c<mtract  to  pay  ihe  amount  pre- 
scribed by  the  general  ordkiance.  Coehraaton  Boro.  ?•  Coch- 
ranton  Telephone  COm  146. 

TENANT  BY  CURTESY. 

1.  PartUionr-Orphan^  cotar^^vrisdieUofir-^DeeederUt^  edatu—^ 
Htuband  and  wife — Po9Be9sum — Deniai  of  tUk — Adiferae  posH^- 
gion—Evidence.   Sanders's  l8t.»  77. 

TITLE. 

1.  Mistake  as  to  tiUe-Sankrupicy-^Receiver^Insurance-'Pay-' 
ment  of  premiums—Peraonal  KabiUty  of  receiver.  Simpson  ?• 
Kerkaslafer,  347. 

(    TRESPASS. 

1.  Damages-^oncerrion.   Withrow  ▼•  Walker,  156. 

2.  EquUfi — Mistake  as  to  location  of  xvallr^Injunctionr^ill — 
Crossbill.   Wagner ?•  King,  292. 

3.  Master  and  servanir—Raibroads-'Passenger^AssauU  of  trairh 
men»   Oreb  ?.  Penna.  B.  B.  Co.,  61. 
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TRESPASS— continued, 

4.  Posting  land—  Use  of  private  way8-4jandlord  and  tenani^ 
Act  ofApnl  14, 1906,  P.  L.  169.*  Com.  ?.  Shapiro,  96. 

TMALS. 

1.  Charge — Answers  to  points — Practice,  C  P.  Dimgftn,  Hood 
ft  Co.  ▼.  P.  ft  B.  By.  Co.,  269. 

2.  Practice,  C.  P. — Mistake  in  charge.  Boridoj  ?.  Hauror,  171. 

TRUSTS  AND  TRUSTEES. 

1.  Equity— Specific  performance,   Sulsor  ?•  Connor,  317. 

2.  Interpleader— EquitabU  assignment— Equity.  Wwrinfton?. 
Menffol,  362. 

3.  WiUs— Vested  estates— Oift  autre  vie.  Where  a  testator  gives 
legacies  to  three  grandchildren,  but  in  a  subsequent  clause  in  his 
will  directs  that  the  legacies  shall  be  held  in  trust  as  l<Hig  as  the 
father  of  ihe  legatees  shall  live,  ihe  income  to  be  paid  to  tiie 
legatees,  and  upon  the  death  of  their  father  the  prindpal  to  be  paid 
to  tiiem,  and  no  active  duties  are  imposed  upon  the  trustee,  the 
trust  is  void  and  the  legatees  are  entitled  to  tiie  principal  of  the 
legacies  irrespective  oi  the  trust.   Bonnott's  Bit.,  579. 

VENDOR  AND  VENDEE. 

1.  Affidavit  of  d^ense— Setoff— Sale  of  land—Stahde  of  frauds. 
Stage  ▼.  Smith,  273. 

2.  Easement— Setoer— Equity.    Dimura  v.  Oyurik,  398. 

VESTED  ESTATES. 

1.  Trusts  and  trustees^WiUs—Oift  autre  vie.  Bonnott's  Bit.» 
579. 

VOLUNTARY  ASSOCIATIONS. 

1.  Prindpalandsurety—^Bond— Condition  of  bond.  Title  Ooar. 
ft  Tr.  Co.  ▼.  Hildebrand,  136. 

WAGES. 

1.  Claim  for  services— Decedents^  estates— Evidence.  Carotlion's 
Est.,  126. 

WAREHOUSE  COMPANIES. 

1.  Carriers— Comnum  carriere — Railroads— Principal  and  surety. 
Dungan,  Hood  ft  Co.  v.  P.  ft  B.  By.  Co.,  269. 

WAREHOUSES. 

1.  lAen  for  charges — True  oumership  of  goods — Wrongful  comers 
sion.   Where  a  bailee  ends  the  bailment  and  secr^ly  deposits  the 
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chattel  bailed  in  an  incorporated  storage  warehouse,  the  storage 
company  has  no  lien  for  charges  fw  storage  as  against  the  real 
owner,  and  cannot  refuse  to  return  the  chattel  to  t^e  real  owner 
unless  the  latter  pays  the  charges. 

If  an  owner  loses  his  prc^perty  or  is  robbed  of  it,  or  it  is  sold  or 
idedg^  without  his  consent  by  one  who  has  only  a  temporary 
right  to  its  use,  by  hiring  or  otherwise,  or  a  qualified  possession 
(rf  it  for  a  specific  purpose,  as  for  transportation,  or  for  work  to  be 
daae  upon  it,  the  owner  can  follow  and  claim  it  in  t^e  possession 
of  any  person  howsoever  innocent.   Iitey  Co.  ?•  Diek,  610. 

WARRANT  OF  ATTORNEY. 

1.  Jtidgment---C<mfe89ion  of  judgmentr— Amount  of  damages — 
Asaeasment  of  damages.   W.  H.  Keech  Co.  t.  O'Herroni  108. 

WARRANTY. 

1.  Breach  of  wainranti^Emdenoe-'Measure  of  damages.  Byrne 
T.  Blfreth,  572. 

WILLS. 

1.  ConstrucHofi-nShaire  of  estate— BeguesL  Where  a  sister  who 
is  entitled  to  a  distributive  share  in  the  estate  of  her  deceased 
brother,  makes  her  will  by  which  she  gives  to  her  nephew  "  what- 
ever my  share  of  my  brother's  estate  may  be,"  and  thereaftei 
she  is  paid  S1,000  on  account  of  her  share,  all  of  which  she  retains 
in  bank  until  her  deatii,  with  the  exception  of  S40.00,  and  after 
her  deatii  the  remainder  of  her  share  in  her  brotixer's  estate  is  paid 
to  her  executor,  the  nephew  is  entitled  to  an  amount  of  money 
equal  to  his  aunt's  share  in  that  portion  of  the  estate  of  her  brother 
which  the  latter's  will,  or  ihe  law  cast  upon  her  at  the  moment  of 
hisdeatii. 

In  such  a  case  the  fact  that  when  the  aunt's  will  was  made  the 
money  representing  her  share  was  still  in  the  hands  of  the  brother's 
administrator,  whereas  at  the  time  of  her  death  a  part  of  it  had 
come  into  her  own  hands,  is  immaterial.   Rankin's  Est.,  410. 

2.  Construction  of  wiU — Revival  of  prior  will.  Where  a  woman 
who  has  made  two  wiUs,  bums  the  second  will  at  the  same  time 
declaring  "  the  other  last  will  shall  count,"  the  burning  of  the 
second  will  and  the  declaration  made  at  the  time  constitutes  a 
valid  revival  of  the  first  will,  although  the  republication  is  by 
parol.  Kerehner's  Est.,  112. 

3.  Conversion— Power  of  sale.  A  conversion  under  a  will  only 
takes  place  when  (1)  there  is  a  positive  direction  to  sell,  or  (2)  an 
absolute  necessity  to  sell  for  the  purpose  of  canning  out  the  pro- 
visions of  a  will,  or  (3)  such  a  blending  of  real  and  personal  estate 
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WILLS— contfnuad. 

bythewiUasdearlydiadooeBaiimteiiticHionihepartof  thetestA- 
tor  to  create  a  fiind  out  of  both  real  and  personal  property  Which 
he  bequeaths  as  mcmey. 

Where  there  is  no  positive  direction  to  sdl,  and  a  power  only  is 
given  to  the  executors  to  be  exercised  at  thdr  discretion,  and  there 
is  no  absolute  neoessi^  to  sdl  apparent  from  the  terms  (d  the  will, 
the  win  wwks  no  conversion  of  the  real  estate. 

Lands  subject  to  a  power  oi  sale  pass  to  the  devisee  until  the 
power  is  exercised,  pendmg  which  exercise  the  devisee  is  entitled 
to  the  rents.   Neumaim's  lst.»  279. 

4.  ThMfoondirttatees— FefMeatoteff— G^otiAv  BemwU's 
Itt.,  579. 

WITNESSES. 

1.  Cantradktian  of  party's  awn  witnessSmdmce.  KpUsr  ?• 
Met.  Life  Ins.  Co.,  48. 

2.  Opinion  of  wUneis—^mdeneo--  HandwrUinff-^xperti^^am-' 
parisan  of  hands^Ad  of  May  15,  1895,  P.  L.  69.  Berkley  ?. 
Xaarer,  171. 

WORDS  AND  PHRASES. 

1.  ^*  Doing  bustneas  ^*'^orporaiian9--^areiifn  corporaHam — 
Cantraet--Regi9traiion^ndmdual  UabiUiy.  Stoner  ?.  PbUUpit 
118. 

2.  *'Oranif  baryain  and  bM  '*^Mine9  and  mminy-^oah-Sale 
of  coal  in  place — Construction  of  instrumen^-^AbandonmenL 
Arnold  ▼.  Orameri  8. 

3.  *'8iop,  lo(A  and  Ksten  "---Orade  croatiny^NeyUyen^oSaU^ 
roads.    MeClure  ?.  Lake  Shore  ft  Mich.  By.  Co.,  227. 

4.  "iStop,  Uh*  and  Ksten  '^—NeyUyenc^-Duty  of  pedestrians-- 
Automobihs.   Dunfaa  ?.  Lyoiui»  52. 
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